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To  The  Honorable  Henry  R.  Gibson 
ofKmxviUe,  Tennessee,  fvhose  industry,  ex- 
perience, oTid  learning,  as  displayed  in  his 
•work  on  Suits  in  Chancery,  must  long  con- 
tinue to  stimulate  the  interest  and  excite  the 
admiration  of  all  who  may  have  occasion 
to  refer  to  it  for  guidance  or  instruction. 


Treface 


IN  writing  diit  vmaStt  die  audior  has  endeavoreil,  in  tfae  Bg^t  of  all 
die  material  now  available  for  such  puipows,  to  supply  an  accurate 
statement  of  the  principles  by  which  federal  courts  arc  guided  in 
matteis  of  equi^  pleading  and  practice  and  at  die  tame  time  to  show, 
by  iOustrations  from  the  cases,  die  w^  in  which  those  principles  are 
applied  m  die  proceAes  of  actual  lidgation.  The  cases  cited  are  drawn 
almost  exclusively  from  tfae  decisions  of  the  federal  courts,  but  a  few  have 
been  taken  bom  die  decisiqm  of  the  English  Chancety  and  othrr  courts 
of  equi^  following  iqiproved  chancery  practice. 

h  is  to  be  undentood  that  die  iOustrative  matter,  printed  in  subordinate 
^pe,  does  not  consist  of  a  mere  reproduction  of  reporter' s  hcadnotes.  It  it 
brgeJy  tfae  result  of  the  author's  own  independent  analysis,  though  in  a  few 
instances  the  statements  of  the  cases  are  based  on  analyses  contained  in 
subsequent  opinioos  wherein  die  prior  decisions  have  been  subjected  to 
iudicial  scrutitqr.  In  making  analyxs  and  in  stating  the  effect  of  deci- 
Hons  tfae  author  has  constandy  kept  before  him  a  definite  ideal,  namely, 
to  deal  widi  die  law  and  fact  of  tfae  case  from  tfae  standpoint  of  die 
lawyer  engaged  in  using  an  authoriQr  before  a  court  in  actual  practice. 
The  audior's  conception  of  the  proper  way  of  doing  this  cannot  be 
better  cxpbined  than  in  words  used  by  Mr.  Justice  Miller  in  an 
address  delivered,  in  1888,  before  die  Law  Department  of  the  Univeisity 
of  Pennsylvania,  on  the  "Use  and  Value  of  Authorides."  TYk  saga- 
cious and  learned  judge  was  discussing  the  proper  use  of  judicial  prec- 
edents in  oral  arguments  before  courts,  but  his  observadons  are 
i^iplicable  widi  equal  force  to  the  use  of  decided  cases  in  other 
connectioos.  After  remaiking  on  die  drcurostance  that  the  reporter's 
beadnotes  are  very  rarely  found  to  contain  a  good  summaiy  of  tfae 
facts  and  kw  of  a  case,  Jusdce  Miller  said  :  "If  a  case  is  wordi 
citing  in  an  oral  argument  to  the  coiu^  and  especially  to  a  court  of 
6naJ  mor^  it  is  worth  while  to  put  diat  OMut  in  possession  of  so 
much  of  tfae  dements  of  it  as  is  necessary  to  understand  what  was 
decided  in  it  The  counsel  whom  I  have  luiown  who  used  die 
autboriqr  of  adjudged  cases  widi  moat  skill  and  effect  wiO,  widi  die  book 
from  wliidi  diey  intend  to  read  lying  before  them,  make,  in  dieir  own 
language  and  not  in  that  of  die  reporter,  a  condensed  Matement  of  die 
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issuei  in  die  case,  and  how  thqr  arose,  so  hr  at  Aey  are  appficable 
to  the  point  in  hand.  Having  done  diis,  and  given  the  court  whom 
b:  ii  addressinz  to  undentand,  if  necctsair,  die  ch&ncter  of  the  court 
which  decided  the  case  he  if  about  to  "Cite,  counsel  then  reads  front 
the  report  of  the  opinion  the  most  condensed  statement  he  can  find  of 
the  decision  of  the  court  and  of  the  reasons  on  which  it  was  based." 
By  this  means,  be  obscrvedi  "the  court  is  at  once  put  in  possession  of 
the  point  actually  decided  in  the  case  cited,  and  is  enabled  to  discern 
how  far  it  is  applicable  to  the  case  before  it,  and  to  eain  some  idea  of 
the  reasoning  on  which  diat  principle  was  made  to  rest  in  the  former 
case"  (see  121  Pa-  St  wvii). 

An  examination  of  the  illustrative  cases  used  in  this  treatise  will  show 
pretty  clearly,  we  think,  that  the  author  has  endeavored  to  follow  the 
plan  of  exposition  thus  recommended. 

The  decisions  of  the  English  Chancery  have  been  cited  in  this  work 
when  needed  to  elucidate  points  unsettled  or  left  obscure  by  the 
American  cases,  but  no  effort  has  been  made  to  crowd  the  footnotes 
with  EJiaJish  citations.  The  English  works  of  Smith  (2d  ed.)  and 
Daniell  (1st  ed.)  have  of  course  been  carefully  studied  and  freely 
utilized  [  but  when  it  has  been  found  desirable  to  incorporate  passages 
of  any  length  from  diese  writers,  such  matttr  bas  usually  been  quoted 
and  printed  in  subordinate  type. 

While  this  treatise  was  in  course  of  preparation,  die  second  edition 
of  Gibson's  Suiti  in  Chancery  appeared.  This  admirable  work  baa 
been  of  much  assistance,  and  by  the  kindness  of  Judge  Gibson  the 
present  writer  has  been  permitted  to  use  it  with  the  same  freedom  as 
he  has  used  Smith  or  Daniell  For  the  generous  cxteiuion  of  this 
privilege  the  author  here  expresses  his  sincere  thanks. 

During  the  progress  of  this  work  the  author  bad  the  advantage  of 
the  unsurpassed  facilities  supplied  in  the  editorial  department  of  die 
Edward  Thompson  Company,  at  Noidiport  Tliis  made  possible  a  much 
speedier  accomplishment  of  his  labor  than  would  have  been  possible 
under  abnost  any  other  conditions. 

THOMAS  A.  6TKEET. 

UtVTEMrrr  OP  HiuouM, 

COLVUBL^MO. 
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CHAPTER  L 

THE  OKGAinZATION  OF  THB  FEDERAL  COURTS. 

Legal  and  Equitable  JwriadietitM, 

I     I.  Law  and  Equity  in  Federal  Conrts. 

2.  I«w  And  Squity  in  th«  Circuit  Courta. 

3.  Equitable  Jurisdiction  of  District  OourtB. 

4.  Circuit  Court  the  Prineipal  Court  of  ^ult;r- 

5.  Law  and  Equity  Distinct,  though  Courta  Not  Separated. 
•.  Btatutory  Recognition  tit  Legal  and  BqQitabIa  R«inediM. 

7.  Bt4to  Immb  u  Bules  of  Deci«ioti  in  Prodradinga  at  t»w. 

Fnoedure  at  Law  and  in  E(ptUif. 

8.  Fonn*  and  Hodes  of  Proceeding  in  Equity  and  Law. 
S,     Practice  at  Law  Made  to  Conform  to  State  PraeUoe. 

)D.    danpleteneM  sf  Separation  between  I«w  and  Equity. 

Il>    ^piH«tiof|  i4  Law  Mid  Equity  Subject  to  Contitl  of  Congreav. 

1%    Rij^t  to  Jury  Trial  oa  Affecting  Modes  of  Procedvrc. 

SeporatioM  of  Late  and  E^ty. 

13.  Hiuiifertatloni  of  Prinaiple  of  Stparation, 

14.  BqniUble  Matters  NQt  Available  at  Law. 

15.  Equitable  Questions  Ezeluded  In  Legal  Proceedings. 

16.  Hm.  Setting  Up  Equitable  Defense  in  Action  at  la.w. 

17.  Wbeit  fiquitablA  TiUe  AFallable  at  I«w. 

18.  Practice  Where  Declaration  Combi'neB  Legal  and  Equitably  Mattsn. 
10.  When  Lc^  Matters  Cogniiable  In  Equitable  Proceeding. 

20,    Equity  Administers  Complete  Relief. 

Juri*dietion  of  Federal  Covrt  of  Equity, 
tl.    Nature  of  Federal  Court  of  Equity. 
££.    Equity  Jurisdiction  Uniform  in  All  States. 
83.    Federal  Equity  Jurisdiction  UnafTaet^d  liy  State  Statutes, 
p^.  Pri«.  Vrt.  I.— 1, 


2  rapBRAL  EQinrV  PRACTICE.  [|§  1-3 

I  S4.  Btato  Law'C^erriiig  ExcInaiTe  JurisdictioD  on  Other  Court. 

2S.  Jurisdictilm  ak  Affected  by  Comity  and  Policy. 

20.  St^U-t^iAlit  Cannot  Interfere  with  Juriadiction  of  Federal  Conrt 

S;.  ftquU&ble  Right!  Created  by  SUU  Statntca. 

.  2Sf,  Basis  of  This  Doctrine. 
;';.''£a.**  niuetrationa  of  State  BUtutea  EnUrglng  EquiUble  Ri^ta. 

,'••'80.  LimitatioDB  of  Doctrltw  and  Criterion  of  Its  Application. 

81.  When  Federal  Conrt  Adopts  Remedy  Created  by  Stale  Iaw. 

Legal  and  Equitable  Jurisdiction. 

%  1.  Itw  ud  Equity  in  f  edenl  CoTirto. 

Wben  courts  were  first  organized  under  tlie  laws  of  tlie  TTnited 
States  provision  was  properl;  made  for  the  exercise  of  equity  as 
well  as  common-law  powers.  Indeed,  no  practical  scheme  for  the 
administration  of  justice  could  be  devised,  under  our  STstem  of  law, 
without  taking  due  account  of  the  need  for  the  administration  of 
equitable  remedies.  Equity  and  law  are  two  pillars  in  one  edifice; 
and  neither  can  justly  be  said  to  be  less  neoessary  than  the  other. 

§  8.  Law  and  Eqni^  in  ttte  dronit  Conrta. 

The  Constitution  declares  that  the  judicial  power  of  the  United 
States  shall  extend  to  cases  both  at  law  and  in  equity; '  and  the  origi- 
nal Judiciary  Act,  organizing  the  courts  of  the  United  States,  or,  as 
we  shall  hereafter  call  them,  the  federal  courts,  ctmferred  jurisdiction 
on  the  circuit  courts  over  suits  of  a  civil  nature  both  at  oommon  law 
and  in  equity."  The  same  extent  of  power  was  also  conferred,  by 
implication  if  not  in  express  terms,  on  the  supreme  oouxt,  in  the 
exercise  of  it«  original  and  appellate  jurisdiction. 

§  8.  Equitable  Turiidiotion  of  Dirtriot  Coortiv 

The  district  courts,  as  at  first  organized,  were  not  ^ven  general 
jurisdiction  over  suits  of  an  equitable  nature;  nor  have  equity  powers 
ever  been  conferred  on  them  in  general  terms.  The  result  ie  that  the 
district  courts  have  had  little  to  do  with  equity  causes.'     Suits  in 

1  CoDit.,  Art.  m.  He.  S.  payment  of  any  Bach  tax  any  real  eatate 

1 "  Suits  of  a  civil  nature  at  common  owned  by  the  dellnauent,  or  in  which 

law  or  in  equity."    Act  of  Sept.  24,  1788,  he  baa  any  right,  title,  or  inUreet    Act 

eh.  SO,  sec.  11,  1   But.  L,  78.  of  July  20,   1868,  ch.   186,   16  SUt  L. 

*  The  district  courts  have  juriadiction  167.     The  same  court  alio  hfti  jnrisdie- 

In  equity  to  enforce  liens  of  the  United  tion   of   all   suits   at  law   or   in   equl^ 

Btates  ou  any  real  estat«  for  any  Inter-  brought  to  redreu  a  deprlTation  of  dvu 

Hal-rerenue  tax,  or  to  subject  to  the  righU.    Rev,  Stat,  sec,  06^  *abd.  12, 
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admiralty  and  bankruptcy  are  litigated  in  these  conrte;  but  these 
proceedings  are  of  a  very  special  sort,  and  they  are  not  usually  con- 
sidered as  being  of  a  strictly  equitable  nature,  though  undoubtedly 
they  partake  of  that  character.  However,  the  courts  of  bankruptcy 
aooept  and  apply  equitable  principles  in  determining  the  rights  of 
parties  that  come  before  such  courts  in  bankrupt  proceedings.*  For 
instance,  equitable  claims,  such  as  arise  out  of  a  breach  of  trust,  are 
provable  in  the  bankrupt  court.  The;  are  regarded  either  as  "  un- 
liquidated claims  "  or  aa  being  founded  "  upon  a  contract,  express 
or  implied."  ' 

§  4.  Cironit  Conrt  the  Frinoipal  Court  of  Equity. 

It  thus'  appears  that  nearly  all  suits  of  a  purely  equitable  nature 
litigated  in  federal  courts  are  conducted,  or  at  least  begun,  in  the 
circuit  courts.  The  original  jurisdiction  of  the  district  courts,  sitting 
in  equity,  is  seldom  invoked;  and  the  same  is  true  of  the  original 
juriBdicti<ni,  in  equity,  of  the  supreme  court.  Of  course,  as  courts 
of  appellate  jurisdiction,  the  supreme  court  and  the  present  circuit 
courts  of  appeals  exercise  jurisdiction  in  equity  caosee  as  well  as  in 
actions  at  law. 

g  5.  Iaw  iud  Equity  Diitinot,  though  Courts  Hot  BepBiated. 

It  is  worthy  of  note  that  those  who  constructed  the  federal  ju- 
dicial system,  instead  of  establishing  separate  courts  of  law  and 
eqnify,  such  as  had  always  existed  in  England  prior  to  that  time, 
merely  conferred  the  two  sorts  of  powers  on  the  same  courts.  As  a 
oonseqnenoe  it  was  left  to  these  courts  to  administer  I^al  and  equita- 
ble relief  as  the  nature  of  each  suit  brought  before  them  might  re- 
quire. Doubtless  the  duty  of  administering  different  kinds  of  relief 
under  the  two  different  systems  of  jurisprudence  would  of  itself  have 
been  enough  to  cause  the  circuit  courts  to  split  up  int«  two  sides,  or 
divisions,  with  different  dockets,  rules,  and  records,  concerned  re- 
spectively with  legal  and  equitable  proceedings.  This  separation 
between  law  and  equity,  natural  and  convenient  in  itself,  was  made 
inevitable  by  the  course  of  l^slation  in  regard  to  the  forms  and 

«B«tcbelder    «te.    Co.    v.    Whitmore  148  F«d.  028;  In  re  Porterfleld   (190S) 

(190S)   let  Fed.  SSS,  58  C.  C.  A.  S17;  138  Fed.  102,  196. 

Chue,  PrtiUoner   (1«0S)    124  Fed.  753,  •  Jftmes  e.   Qtkt  (1904)  1   L.R.A.(NjS.) 

SO  C,  C.  A,  OeS;  In  re  Tucker   (1000)  821,131  Fed.  401,402,«S  C.  C.  A.  384. 
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modes  of  proceeding  to  be  followed  in  equity  uid  common-law 
causes  and  in  regard  to  the  rnles  of  decision' appliitoMe^'tO'  thtiu. 
A'  brief  reference  to  some  of  the  enurtmeata  fasanog'tHtiWffDbjecft  will 
ma)ce  this  clear. 

g  6.  Stttntoiy  Keoc^tioB  at  I^eI  ud  EtaitaU*  Bwwfflii. 

Id  tBe  original  Jndtciarj  Act  the  distfnctlon  beiweea  l^al  and 
equitable  proceedings  was  emphasized  in  a  proviflion  to  the  effect  that 
suits  in  equity  should  not  be  sustained  where  there  is  a  plain,  ade- 
quate, and  complete  remedy  at  law.'  The  application  ahd  bearing 
of  this  section  of  that  statute  will  be  more  fully  considered  later. 
Here  it  is  sufficient  to  observe  that  it  is  in  conformity  with  a  prin- 
ciple long  ago  developed  in  the  English  chancery  and  fully  recog- 
nized everywhere  as  a  valid  limitation  on  the  exercise  of  eqnitable 
jurisdiction.  The  enactment  assumes,  it  will  be  noted,  that  thbte 
are  two  different  sorts  of  remedies,  the  Idgal  and  the  eqoitiUe, 
and  that  they  are  entirely  beparate  and  distinct  from  ea<di  other.  In 
the  same  statute  it  was  declared  that,  in  all  eqnity  causes,  thetsirciiit 
courts  should  fiause  the  fftots  otfwfaieh  they  base  their  decree  to  aitpear 
fully  in  the  record.^ 

§  7.  State  laws  u  Kvlu  of  Seoiiira  in  PreoMdlnci  at  law. 

In  regard  to  trials  at  comiftoft  Iflw,'  it  wafi  enacted  that  the  laws  of 
the  several  etJites  %here'  the  Bcti6hB  were  brought  should,  whtei  applica- 
ble, be  regarded  as  ruleis  of  decision  to  be  followed  by  the  federal 
courts,  unless  s^di  laws  appeared  to  be  repugnant  to  the  law^'of 
the  United  States:"  This  was  a  very  diffei^t  principle  from  thit 
applicable  to  suite  in  equity,  for  in  these,  as  will  presently  appear, 
the  rules  of  detJlsidn  ar^'fouBd,  for  the  most  part,  in  the  general 
principles  of  equity  jurisprudence,  as  originated  in  th.9  Eo^l^ 
chanoery  and  dev^oped  in  oonrta  of  equi^. 

ProcdduTB  at  Law  and  m  Equiiy. 
§  8.  Fonoi  and  Modes  of  FrooeedinB>  in  Equity  and  Law. 

By  a  supplemental  statute,  enacted  soon  after  the  original  Judiciary 
Act  was  passed,  it  was  declared  that  the  forms  of  mesne  process  and 
the  forms  and  modes  of  proceeding  in  suits  in  equity  in  thfl  oircnit 

*  Act  S«pt  84,  178»,  cb.  ao,  MC  16,  1 
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and  district  coiirts  sbould  be  according  to  the  principles,  rules,  and 
□Boges  belonging  to  courts  of  equity." 

The  forms  of  mesne  process  and  the  forms  and  modes  of  proceed- 
ing in  actions  at  law  litigated  in  the  federal  courts  were  at  first  in 
oonlormity  with  the  ancient  and  recognized  course  of  the  common 
law,  without  r^ard  to  the  practice  and  modes  of  proceeding  followed 
by  the  courts  of  the  different  states  in  actions  at  law.  As  was  said 
hj  the  supreme  court  in  an  early  decision,  the  remedies  in  the  courts  of 
the  United  States  are  to  be  at  common  law  or  in  equity,  not  according 
to  the  practice  of  state  courts,  but  according  to  the  principles  of  com- 
mon law  and  equity,  as  distinguished  and  defined  in  that  country  from 
which  we  derive  our  knowledge  of  those  principles.*"  This  lan- 
guage has  been  repeated  and  the  doctrine  thus  stated  has  been  re- 
affirmed in  many  subsequent  decisions.^' 

§  9.  Praotice  at  Iav  Kade  to  Conform  to  State  Fraotice. 

As  the  Judiciary  Act  had  declared  that  the  laws  of  the  several 
states  should  be  rules  of  decision  upon  matters  of  substance  in  trials 
at  common  law  in  the  federal  courts,  it  was  but  natural  that,  sooner 
or  later,  the  practice  and  modes  of  proceeding  in  actions  at  law 
brought  in  the  federal  courts  should  be  made  to  conform  to  the  modes 
of  proceeding  prevailing  in  the  different  states  where  such  actions  were 
brought.  This  tendency  was  first  manifested  in  a  statute  providing 
that,  in  the  federal  courts  sitting  in  states  newly  admitted  to  the 
Union,  the  forms  of  mesne  process  and  the  forma  and  modes  of  pro- 
ceeding in  actions  at  common  law  should  be  the  same  as  were  used 
in  the  courts  of  original  and  general  jurisdiction  in  those  states.*" 
Finally,  the  principle  recognized  in  that  statute  was  applied  to  all 
federal  courts;*'  and,  as  a  consequence,  the  mode  of  proceeding 

■  Act  of  Sept.  29,  1789,  ch.  21,  1  SUt  It  Act  of  Maj  IS,  1B28,  ch.  68,  sec.  1, 

L.  93;  Act  of  Wy  8,  1792,  ch.  30,  1  SUt.  4  Stat.  L.  278;  Act  of  Aug.  1,  1842,  ch. 

L.   276.     This   proriiion  was  continued  109,  B  Stat.  L.  499. 

by  other  acta  passed  from  time  to  time  1)  Sec.  914  R.  S.  is  a«  follows:     "The 

and  finailr  codified  in  913  R.  S.  practice,     pleadinas,     aod     lormi     atid 

!■  Robinson    v.    Campbell     (1816)     3  modes    of    proceediD);    in    civil    causes. 

Wheat.    (U.  S.)   212,  222,  4  L.  ed.  372,  Other  than  equitjf  and  aamiralfy  causes, 

376.  in  the  circuit  and  district  courts,  shall 

11  Lindsay  D.  First  Nat.  Bank   (1896)  conform,    as    near   as   may    be,    to    the 

1G6  U.  8.  486,  39  L.  ed.  SOB;  Thompson  practice,  pleadings,  and  forms  and  modefl 

V.  Ratlroad  Companies    (1807)   0  Wall,  of  proceeding  existing  at  the  time  in 

134,  IB  t>.  ed.  766;   Bennett  v.   Butter-  tike   causes   in  the  courts  of   record  of 

worth    (1960)    II   How.   069,   13  L.   ed.  the  state  within  which  such  circuit  or 

tS9;    Jones    v.    McMasters     (186T)     20  district   courts    are   held,   any    nilfc   of 

How.   8,  IS  L.   ed.  606;    Baeey  v.   Gal-  court  to  the  contrary  notwithsUndliig." 

U^er  (18T4)  80  Wall.  680,  22  L.  ed.  Act  of  June  1,  1672,  ch.  266,  17  8tM.X. 
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in  actions  at  law  was  brought  into  harmonj  with  the  local  law  of  the 
state. 

g  10.  Compl«tene»  of  Sepantion  betwetn  Itw  ind  Equity. 

The  mode  of  proceeding  in  equity  causea  has,  on  the  contraty, 
continued  to  be,  as  it  was  from  the  b^inning,  in  conformity  with 
the  common  usage  of  equity  courts.  It  is  thus  seen  that  during  the 
entire  history  of  the  federal  judicial  eetablishment,  there  has  been 
complete  separation  between  proceedings  at  law  and  in  equity ;  and 
the  respective  law  and  equity  sides  of  the  federal  courts  have  been 
kept  entirely  distinct  from  each  other. 

g  11.  Bspftntioii  of  Law  ud  Equity  Sabjeot  to  Control  of  Oongnn. 

Undoubtedly  legal  development  might  have  taken  a  very  dif- 
ferent course.  If  Congress  had  seen  fit  to  do  so,  it  could  certainly 
have  broken  down  the  distinction  between  I^al  and  equitable  reme- 
dies by  establishing  a  system  of  procedure,  similar  to  that  now  pre- 
vailing in  the  code  states,  under  which  legal  and  equitable  princi- 
ples are  administered  by  the  courts  without  reference  to  any  dis- 
tinction of  remedies.  There  are  expressions  in  some  of  the  decisions 
of  the  federal  courts  from  which  one  would  infer  that  the  distinction 
between  the  l^;al  and  equitable  remedies  is  so  firmly  imbedded  in  the 
Constitution  that  Congress  would  be  powerless  to  abolish  the  present 
system  of  procedure  and  establish  another  in  which  the  double  system 
of  remedies  would  not  be  recognized.**  But  this  notion  is  unwar- 
ranted. The  language  of  the  Constitution  is  merely  to  the  effect 
that  the  judicial  power  of  the  courts  of  the  United  States  shall 
extend  to  cases  both  at  law  and  in  equity.  This  means  that  those 
courts  shall  have  the  power  to  adjudicate  rights  involving  both  legal 
and  equitable  principles.  There  is  nothing  in  the  Constitution  that 
necessitates  the  recognition  of  the  distinction  between  l^al  and 
equitable  remedies  as  a  fundamental  one  in  procedure.  This  dis- 
tinction ia  entirely  due  to  the  legislation  of  Congress,  supplemented 
and  carried  into  effect,  as  that  legislation  has  been,  by  the  practice 
and  usages  of  the  courts  themselves.  When  the  United  States  courts 
were  established  modem  innovations  in  procedure  had  not  yet  been 
undertaken.    Those  who  made  the  law  organizing  the  federal  courts 

i<  Jones     V.     Mutual     Fidelity     Co.  Tn   Mradt!  r!   Beale    (ISSO)    Tkney  339, 

11003)    123    Fed.   606;    Angla-Americnn  301.  it  is  naid  ar^upnda:  "  It  U  the  form 

Luid  «tc.  Co.  V.  Lombard  (1904i  C.  C.  of  r<<iiipd7  for  which  the  GonrtitutioB 

A.)  132  Fed.  721,  731,  68  C.  C.  A.  89.  provide*."' 
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knew  of  do  other  scheme  of  justice  than  that  in  which  two  sorts  of 
Temediea  are  administered  separately.  As  a  consequence,  thej  estab- 
lished the  procedure  of  the  federal  courts  on  the  double  basis. 

§  18.  Bight  to  Jury  Trial  as  Affecting  Xodei  of  Pnoedore. 

If  Congress  should  ever  undertake  to  remodel  the  procedure  of 
the  federal  coarta  so  as  to  impair  the  distinction  between  legal  and 
equitable  ronedies,  it  would  be  necessary  carefully  to  safeguard  the 
constitutional  right  to  a  jury  trial  guaranteed  by  the  Seventh  Amend- 
ment. Tor  instance,  it  would  not  be  permissible  to  impair  that  right 
by  any  blending  of  a  demand  for  equitable  relief  with  a  purely  l^al 
claim  as  to  which  the  right  to  a  jury  trial  exists.  Separate  proceed- 
ings would  here  be  necessary."  But,  as  experience  has  shown,  the 
right  to  a  jury  trial  can  be  protected  under  the  code  syateni  of  pro- 
cedure as  well  as  under  the  ancient  and  received  system  now  in 
v<^e  in  the  federal  courts.  That  Congress  has  ample  power,  tinder 
the  Constitution,  to  establish  a  system  of  procedure  for  the  courts 
created  by  it,  in  which  the  distinction  between  actions  at  law  and 
suits  in  equity  would  be  abolished,  is  amply  shown  in  the  legislation 
pertaining  to  the  judicial  system  of  the  territories."  Plainly,  the 
Seventh  Amendment  does  not  attempt  to  regulate  matters  of  plead- 
ing or  practice.  Its  aim  is  not  to  preserve  mere  matters  of  form  and 
procedure  but  substance  of  right.  So  long  as  this  substance  of  right 
is  preserved,  the  procedure  by  which  this  result  is  reached  is  whoUy 
within  the  discretion  of  Congress.^^  It  is  needless  to  say  that  this 
question  of  the  power  of  Congress  to  remodel  the  procedure  of  the 
federal  conrta  is  very  different  from  the  question  of  the  desirability 
td  guch  a  step  being  taken.  So  far  as  appears  at  the  present  time, 
the  federal  system  of  procedure  fully  justifies  itself  in  professional 
opinion,  and  there  is  no  demand  for  any  radical  change  in  it 

Separation  of  Law  and  Equity. 
g  13.  HanifMtationi  of  Principle  of  Separation. 

The  principle  of  separation  not  only  prohibits  the  bringing  of  a 
purely  legal  action  on  the  equity  side,  but  it  also  prohibits  the  un- 
r  confusion  of  legal  and  equitable  matters  in  suits  brought 


i»8eB  Beott  V.  N«dT   (1891)    140  V.  it  Wilkw    p.    Southern    Pac.    K.    Co. 

S.  lOS,  3S  L.  ed.  358.  (IBQT)    1«6  U.  8.  69S.  41  L.  ed.  Ml,  17 

I*  Bee,  for  example,  the  Code  of  Civil  U.  S.  Sup.  Ct.  Rep.  421. 
Procedure  of  AUaka,  cb.  I.  aec.  1,  S4. 
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ofi  either  aide,  mA  especially  oh  the  law  eida  This  principle,  it 
will  be  aeen,  manifest*  itself  in  two  branches:  (1)  In  an  action  at 
law,  neither  the  {fl&ititifF  tor  the  defendant  can  avail  himself  of 
purely  equitable  matters;  (2)  in  a  suit  in  equity  relief  will  not  be 
granted  if  the  t)lalntiff  has  an  adequate  remedy  at  law. 

g  U.  Equitable  ilattenKot  Available  at  Law. 

The  first  of  these  propositions  is  illustrated  in  numerous  cases, 
espeoiaUy  in  suits  brought  to  recover,  land,.  An  action  of  ejectment, 
it  Is  .well  settled,  cannot  be  maintained  oh  a  merely  equitable  iitld;  '■^ 
nor, can  en  qquitahle  title  bti  uaed  ae  a  defoue  to  an  action  of  eject- 
.  raent,".  even  thotigh  the  state  practice  pertaits  it.*"  An  action  at 
lai^.  is  not  maintainable  on  a. contract  of  mutual  guaranty  at  the  in- 
stance of  one  not  a  party  to  the  ^aronty,  snch  cause  of  action  being 
of  equitable  cognisance.^' 

§  IS.  Equitable  Qneitiaiu  Esolnded  in  LefOl  Prooeedinga. 

In  an  action  at  law,  the  court  must  therefore  exclude  ti»e  hearing 
aiid  determination  of  aU  questions  that  belong  appropriately  and 
exclusively  (o  the  jurisdiction  of  a  court  of  equity.'^  Where  a 
case  is  brought  on  the  law  side,  "  no  defense  can  be  interposed  which 
is  hot  strictly  a  l^al  defense."  *• 

l.Jtmfi>.MeMiuter$  (lAST)  20  How.  B,  15L.  ed.  805:  Thi  unit  wu  brought  at 
law  to  reoover  the  poaienion  of  a  tract  of  land.  The  aurve;  and  location  ilnder 
which  plaintiff  claimed  had  been  made  b^  the  government  surveyor  under  the  direc- 
tiolt  of  a  land  c<niiiniBHioner,  who  had  been  properly  deputed  to  cauae  the  land 
br  be  aUrreyed.  The  defendant  hnight  to  questiotl  the  ragntaritf  of  the  survey 
and  location  and  alsb  the  tona  fide*  of  the  ttanaactlon.  Tkere  Ma  no  gtotind 
for  aafing  that  tbe  aurvi^  and  location  were  Void  for  want  of  anthori^.  It 
waa  held  that,  if  they  were  voidable  for  irregularly  or  any  other  canse,  the  quea- 

II  Frost  V.  Spitley  (18ST)  121  U.  S.  344;  Davla  v.  Davia  (1896;  C.  0.  A.) 

eS2,  30  L.  ed.  1010;   Carter  t>.  Buddy  72  Fed.  Si,  IB  0.  C.  A.  438. 

(1807)    lae  U.  S.  493,  41  L.  ed.  1090;  >i  Fannera'    Nat.    Bank    v.    Bannon 

Sheirbum  o.  De  Cordova  (ISSO)  24  How.  (1880)  4  Fed.  612. 

423,  18  L.  ed.  741.  >i  Fenn  o.  Holme  (1858)  21  How.  482, 

iiMulqueen    v.    Scblichter    Jute   etc.  10    T/.    ed.    108;    Hooper    «.    Schelmer 
Co.    (1001)    108    Fed.   031;    Montejo   v.  (ISSO)  23  How.  235,  1«L.  Cd.  462;  Oak- 
Owen  (1877)  14  Blatcbf.  324;  Snyder  v.  amith'a  Leasee  v.  Johnatob    (1876)    92 
Pharo    (1886)    26  Fed.  898:   Eireher  v.  V.  8,  343,  23  L.  ed.  682. 
Murray  (1803)  64  Fed.  626.  it  Railroad  Co.  v.  Patne   (1887)   llS 

lOFoater   o.   Mora    (1878)    08   U.   S.  U.  8.  662.  30  L.  ed.  613}  Wilcoj40ibba 

4»,  4SS,  SO  L.  ed.  101,  102;  goott  v.  Ouano  Co.  V.  FhoenU  Ins.  Co.   (1894) 

Armatrong  (1SB2)  148  U.  8.  409,  36  L.  01  Fed.  109;  Phenis  tna.  iCo,  v.  Wilcox 

ed.  1069;  BagaeU  v.  BR)derick   (1830)  ft  Gibba  Ouano  Co.  (1896)  66  Fed.  724, 

13  Pet.  436,  10  L.  ed.  236;  Langdon  v.  13  C.  C.  A.  88. 
"-— '  ""■»)  124  U.S.  74,81  L.wi. 
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tloa  waa  oot  oht  for  a  codrt  of  law  in  an  action  to  recovei  poasesalon.  Such  mat- 
ter was  purely  of  equitable  cognizance,  upon  a  bill  to  reform  for  error  or  tniataku 
Equitable  defeiues  are  not  available  in  actions  at  law  In  the  federal  courts,  tbougli 
thty  may  be  available  under  the  practice  of  the  itate.lt 

2.  AUitoti «.  Ohapman  (16Si)  19  Ptd.  4SB:  Action  of  debt  on  a  judgment  ob- 
tained in  a  litter  state.  The  defendant  [beaded  that  the  judgment  in  question  was 
obtained  by  fraud.  This  was  held  to  be  a  purely  equitable  defense  and  not  avail- 
able in  an  action  at  law.  "  If  the  defendant  wishes  to  impeach  the  judgment  for 
fraud  or  covin  in  obtaining  it,  he  must  invoke  the  aid  of  the  court  on  the  equity 
side,  whoM  t>ecoliar  province  It  h  to  grant  relief  in  casee  of  this  sort." 

S.  Onvwberg  «.  lavt  (IBOO;  C.  a  A.)  100  Fed.  I,  40  C.  C.  A.  240:  An  aetloa 
at  law  was  properly  brought  and  litigated  in  the  federal  court  of  Louisiana.  Tbo 
purpose  was  to  get  judgment  on  a  contract  and  to  sequester  property  under  Um 
Louisiana  practice.  Certain  "third  opponents,"  or  interveners,  filed  petitions  t<) 
assert  and  eetabl!^  a  privilege  or  lien  on  the  property  or  its  proceeds  and  to  hav>« 
the  court  settle  priorities.  The  petitions  were  dismissed  without  prejudice  becaus* 
tbey  sought  equitable  relief,  which  could  not  be  had  in  the  legal  action.  Such  ait 
intervention  would  have  apparently  been  in  conformity  with  the  state  practice  in 
thia  ease,  but,  as  waa  remarked  by  court,  "  the  state  practice  at  law  ia  foUoweil 
wltJi  the  understanding,  always  kept  steadily  in  view,  that  equitable  and  h^l 
rentedies  ore  Mt  nnltedi"    : 

g  16.  jPlea  Setting  ITp  Eqiiitable  Defense  in  Action  at  Law. 

If  tbe  defense  set  up  in  an  action  of  ejectment  ia  purely  equitably 
and  verdict  is  given  for  tbe  plaintiff,  judgment  thereon  will  be  entereiil 
in  his  favor  on  tbe  pleadings  and  regardless  of  an;  error  in  th^i 
verdict)  for  the  law  court  baa  no  jurisdiction  to  give  judgment  in 
favor  of  tbe  defendant  on  a  plea  setting  up  matter  of  equitable  cogni- 
zance.*' 

§  i7.  Vlun  E(itdttbl«  Title  Available  at  Law. 

Where  a  title  ordinarily  treated  as  being  of  an  equitable  nature 
is  recf^nized  by  local  statute  as  a  legal  title,  or  where  a  title  that 
would  ordinarily  be  good  at  law  is,  imder  equitable  circumstances, 
declared  by  local  statute  to  be  void,  there  the  rights  of  the  parties  may 
be  fully  adjusted  in  an  action  at  law  in  the  federal  courts.'* 

%  IB.  Fraoiloe    Wbere    Declaration    Combine!    L^al  and  Equitable 
Xatten. 
A  party  who  has  brought  an  action  in  the  law  side  and  whose 
declaration  or  Detition  states  matter  sufficient  to  support  any  sort 

i4Parsona   v.  Denis    (1881)    7    Fed.  itMulqueen    p.    Schlkhter    etc    Co. 

317;    Qndger   v.    Western    etc.    R.    Vo.  (1001)    108  Fed.  031. 

(1884)     21    Fed.    81;    Davis    v.    Davis  t'Robinson    o.    Campbell     (1818)     3 

(1808;  C.  C.  A.)   72  Fed.  81,  18  C.  C.  Wheat.  212,  4  L.  ed.  372. 
A.  438. 
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of  a  judgment  at  law,  cannot  be  turned  away  from  the  legal  foruiu 
merely  because  the  petition  or  declaration  also  states  matter  cog- 
nizable in  equity.  The  proper  course  in  such  case  is  to  allow  the 
plaintiff  to  amend  and  strike  out  from  the  declaration  those  matters 
that  are  of  equitable  o^nizance,  thus  leaving  the  declaration  unob- 
jectionable as  a  legal  pleading.  Even  though  the  whole  case  as  first 
stated  would  have  been  proper  matter  for  a  Buit  in  equity,  and  even 
though  the  equitable  remedy  would  have  been  a  bett«r  and  more 
desirable  procedure,  yet  if  the  plaintiff  insists,  he  most  be  permitted 
to  stay  in  the  law  court  and  get  anch  a  judgment  as  he  may  there 
show  himaelf  entitled  to.  In  other  words,  the  fact  that  the  plaintiff 
may  have  a  more  adequate  remedy  in  equity  than  at  law  supplies 
no  ground  for  demurring  to  an  action  at  law.  A  plaintiff  will  be 
dismissed  from  equity  if  he  has  a  plain  and  adequate  remedy  at  law, 
but  the  ctmverse  proposition  is  not  true,'^ 

§  IB.  When  L^ral  Hatters  Cc^nizable  in  Equitable  Proceeding.. 

One  might  suppose  that  the  principle  requiring  the  separation  of 
legal  and  equitable  matters  would  be  extended  so  far  as  entirely  to 
prevent  the  introduction  of  legal  matters  into  an  equitable  contro- 
versy. Just  as  we  learned,  in  a  preceding  section,  that  matters  of 
equitable  cognizance  are  not  available  in  an  action  at  law  either  to  the 
plaintiff  or  to  the  defendant,  so  it  might  be  imagined  that  in  on  equita- 
ble proceeding  all  matters  of  legal  cognizance  ought  to  be  excluded. 
But  this  is  not  the  law ;  and  a  little  consideration  will  show  that  it 
ought  not  to  be.  Indeed,  it  would  be  impossible  to  administer  justice 
on  any  such  principle.  There  are  many  controversies  in  which 
matters  of  legal  and  equitable  cognizance  are  so  blended  that  any  at- 
tempt to  separate  them  would  only  be  productive  of  injustice.  Plain- 
ly there  must  be  some  forum  where  these  controversies  can  be  heard 
and  fully  determined.  The  legal  forum  is  not  suited  to  the  purpose, 
becanse  the  procedure  of  the  court  of  law  is  not  adapted  to  the  end  of 
giving  effect  to  equitable  rights,  and  it  is  for  that  reason  that  equita- 

IT  Blklock  V.  Equitable  Life  Aaanr.  ment  of  the  policy.  The  petition  asked 
Soe.  ( 1896)  75  Fed.  43,  21  C.  C.  A.  for  a  Judgment  for  the  damages,  u  in 
208,  reverting  (1896)  73  Fed.  655.  The  an  action  at  Ian,  and  also  prayed  for 
plaintiff's  petition  stated  a  cause  of  ac-  equitable  relief.  It  was  held  that  tbe 
tion  for  fraud  and  deceit  in  obtaining  case  should  not  be  dismissed  from  the 
the  surrender  and  suppression  of  a  life  legal  forum  if  plaintiff  desired  to  re- 
insurance policy  for  an  Inadequate  con-  main  there,  but  that  the  declaration 
sideration.  It  also  stated  matter  suf-  should  be  pruned  of  the  equitable  niat- 
flcient  to  justify  equitable  relief  by  the  ter  by  amendment. 
cancellation  of  a  receipt  and  reinstate- 
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ble  TBBtterB  are  wholly  excluded  from  saite  at  law.  But  in  equity  it  is 
different.  So  far  as  its  procedure  is  concerned,  the  court  of  equity 
is  abundantly  competent  to  gire  relief  on  legal  matters ;  and  the  <mly 
consideration  that  prevents  the  court  of  equity  from  taking  full  cog- 
nizance of  I^al  matters  is  that  which  arises  from  the  fact  that  the 
equity  system  supplements  the  law  and  does  not  displace  it  From 
its  first  origin,  equity  has  been  used  to  correct  and  supplement  the 
legal  system ;  and  its  powers  will  not  be  exerted  where  the  legal  sys- 
tem itself  affords  sufficient  redress.  Evidently  this  is  a  rule  of  pdicy 
and  convenience  that  may  well  be  put  aside  when  the  proper  adminis- 
tration of  justice  requires  it.  Accordingly  it  is  well  settled  that 
equity  will  take  cc^nizance  of  l^al  matters  to  the  extent  necessary 
to  administer  justice.  In  other  words,  when  a  controversy  exists 
that  justifies  equitable  intervention,  the  court  of  equity,  having  once 
assumed  jurisdiction,  will  retain  the  cause  and  grant  full  relief,  even 
though  it  is  necessary  to  determine  some  matters  of  legal  cogni- 


§  SO.  Equity  Aduiniiten  Complete  Eeliaf. 

All  that  is  required  is  that  the  legal  matters  should  be  so  connected 
with  the  main  controversy  that  complete  relief  could  not  be  had  with- 
out determining  the  legal  matters.  If  the  l^al  matters  are  so  far 
distiact  as  to  be  separable  from  the  equitable  matters,  the  former  will 
not  be  considered.*"  In  such  a  situation  the  bill  is  demurrable  for 
misjoinder  of  distinct  legal  and  equitable  causes  of  action.  But  so 
long  as  the  bill  is  not  multifarions,  any  legal  matters  contained  in  it 
are  a  proper  subject  of  adjudication  in  that  suit.  And  the  same  prin- 
ciple applies  to  matters  of  defense.  From  this  it  follows  that  the 
existence  of  an  adequate  remedy  at  law  in  respect  to  some  of  the  mat- 
ters of  a  controversy  is  not  always  a  valid  objection  to  the  exercise 
of  equitable  jurisdiction  over  those  matters.  Although  part  of  the 
cause  of  action  disdoeed  by  the  bill  may  be  subject  to  the  objection 

iiaaric  «.  Wooater  (1886)   119  U.  S.2M;    Oerman    Ins.    Co.    v.    Downman 

322,  7  bap.  Ct.  Rep.  217,  30  L.  ed.  392;  (1902)   116  Ped.  481,  B3  C.  C.  A.  213: 

HopkliH  V.  OriniBhaw  (189T)   IW  U.  S.  Berliner    Gmmophoim    Co.    v.    Seamui 

3fiB,  41   L.  sd.  T44;    Ober  c.    (Sillftgher  (1002)    113   Fed.  ISO,  fil   C.   0.  A.  440 

(1878)  gs  U.  a  199,  23  L.  ed.  829;  Tay-  (1902)    115  Fed.  SOS,  53  C.  C.  A.  376; 

kM  o.  InanraiKe  Co.   (I8S0)  9  How.  390.  WtllUmion  v.  Uonroe   (1900)    101  Fed. 

IS  L.  ed.  187:  Sunflower  Oil  O.  c.  Wil-  322;    B»iTett  v.   Twin  City  Power  Co. 

■OR    (1892)    142    U.    S.    313,    36    L.    ed.  (1902)    118  Fad.  861. 

I0£6;    Peck    c.    Ayen    t   Lord    Tie   Co.  1i  New  York  Guaranty  Co.  v.  Mem- 

(1902)    lie  Fed.  ZT3,  B3  C.  C.  A.  551;  phi«  Water  Co.    (18S2)    107  U.  8.  20fi, 

Dou^u  Co.  o.  Tenneeaee  Lumber  etc  27  L.  ed.  484;  BudBon  «.  Wood  (1903) 

Co.   tlSOS)    lis  F^  43S,  SO  C.  C.  A.  119  Fed.  764. 
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ths(  tb6  plaintiff  has  an  adeqi^ate  remedy  at  lavy  y^  ii  the  IhU  alflo 
prtrperl^  emtodies  other  features  cognizahle  in  equity  alone,  the  objeo- 
tii^  of  adequate  remedy  at  law  will  nbt  be  entertained  and  equity 
will  admiuidter  full  relie£  The  principle  in  question  is  illustrated 
in  the  following  cases,  but  it  will  be  more  fully  examined  and  ez- 
pounded  in  a  subs^uent  chapter.'" 

1.  CUif  of  OentaniUe  v.  Fidelits  Trutt  9te.  Oo.  <1002i  C.  C.  A.)  118  Fed.  S38, 
5S  C.  C.  A.  348:  A  bill  was  brought  to  forwIoM  a  mortgage  on  ■  wkterworks 
plant  which  had  been  acquired  by  a  city.  It  waa  held  that  the  court,  having  tb« 
proper  partiM  before  It,  could  emforoe  the  <AIigatIon  of  tht  citj  for  hydiant  renta, 
ilthon^  that  abligatitJD  would  ikn  been  enforceable  at  Uw,  if  the  cmil^Terajr 
over  it  had  separately  arisen. ■! 

2.  Union  Central  Ini.  Co.  v.  Pkillipa  {1900;  C.  C.  A.)  102  Fed.  19,  41  C  C. 
A.  S63:  The  plaintiff  had  a  good  cause  of  action  in  equity  against  an  Insurance 
oompany,  arising  out  of  its  failure  to  perfect  a  contiaet  to  Itunre  tbe  plaintiff's 
IntMtatc.  It  was  held  that  la  a  anit  in  etjnity  bated  on  this  came  of  action, 
judgment  could  be  awarded  against  the  company  for  the  amount  of  the  policy. 
It  waa  admitted  that  the  plaintiff  might  have  aned  at  law,  but  equity  clearly 
had  Jurisdiction  to  compel  the  delivery  of  the  policy,  and  having  once  acquired 
jurisdiction  it  would  proceed  to  administer  complete  relief.n 

3.  Southern  Pao.  R.  Co.  v.  United  Stat^  (1906)  200  U.  6.  S41,  Od  L.  ed.  S07: 
Ihe  bill  sought  to  recover  of  the  defendant  railroad  company  sums  of  money 
obtained  by  it  from  bona  fide  purchasers  under  a  forfeited  land  patent.  As  to 
tills  branch  <4  the  action  there  was  an  adequat«  remedy  at  law.  The  bill  also 
sought  a  eaneellation  of  patents  and  a  decree  quieting  plaintiff*!  title.  Disoovery 
was  also  asked  In  respect  of  the  salea  to  Innocent  purchasers.  It  waa  held  tiiat 
the  bill  disclosed  matters  of  equitable  cognizance,  and  though  the  decree  actually 
entet«d  did  nqt  grant  any  cancellation,  the  supreme  court  refused  to  entertain 
all  objection,  first  raised  in  that  court,  that  the  plaintiff  had  an  adequate  remedy 
at  Uw. 

Juri^iciion  of  Federal  Court  of  Equity. 
§  tl.  ttAnn  of  Federal  Court  of  Equity, 

The  equity  side  of  the  federal  court  constitutes  in  effect  a  distinct 
chancery  court.  The  character  of  this  court  must  now  be  considered 
with  regard  to  the  following  three  features,  (1)  the  jurisdiction  of  the 
court  as  a  court  of  equity,  (2)  the  nature  of  the  equitable  rules  and 
doctrines  enforced  in  it,  and  (8)  the  practice  of  the  court.  In  other 
words,  we  are  to  speak  of  its  jurisdiction,  its  jurisprudence,  and  its 
practice.     These  three  subjects  are  very  closely  related  to  each  other, 

>«  See  in/ra,  I  38  e(  W9.  tiTayloee.  Insurance  Co.   (18S0)   9 

,  H  Fidelity  Trust  etc.  Co.  41.  Fowler  How.  390,  404,  13  L.  ed.  187,  192.    Up- 

Water  06.   (1902)    113  Fed.  660.    Con-  on  granting  specific  performance  of  ft 

tra,  American  Waterworks  etc.  Co.  V.  contract  to  insure,  the  conrt  may  decree 

Eloms  Water  Co.  (1902)   lis  Fed.  171.  tor  the  amount  of  the  policiy. 
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for  the  principles  to  be  stated  in  regard  to  tBem  all  have  a  common 
aoorce  in  the  jurisdiction,  the  jiirieprudence,  and  the  practice  of  the 
English  Hi^  Court  of  Chancery.  In  speaking  of  jurisdiction,  in 
this  connection,  we  mean  the  power  of  the  court  to  entertain  a  suit 
aa  one  of  eqnitalde  cognizance,  not  the  statntoiy  power  of  the  court 
to  entertain  the  suit  as  one  cognizable  in  the  court  as  a  federal  court 

§  22.  Equity  Jnriidiotion  Vnifonn  in  All  States. 

The  equity  jurisdiction  conferred  on  the  federal  courts  by  the  laws 
of  the  United  States  is  subetantially  the  same  in  every  pert  ol  the 
country.  80  far  as  these  courts  ate  concerned,  one  uniform  system 
of  equity  prevails  through  all  the  states.  The  extent  of  this  jutis- 
diction  is  measured,  broadly  speaking,  by  the  jurisdiction  exercised 
by  the  High  Court  of  Chancery  in  England  at  the  time  of  the  pas- 
sage of  the  Judiciary  Act  of  1789.'^ 

I  23.  Federal  Equity  Tnrisdiotfon  Unaffeoted  by  State  Statntei. 

This  equity  jurisdiction  is  subject  neither  to  limitation  nor  re- 
straint by  state  l^islation,  and  the  federal  courts  of  equity  are  not 
bound  by  state  laws  in  regard  to  this  matter."*  State  statutes 
creating  new  remedies  in  the  state  courts  are  not  effective  to  impair 
or  lessen  the  equity  jurisdiction  of  the  federal  courts.*"  These 
courts  exercise  the  same  jurisdiction  and  powers  in  states  like  Louiai* 
ana  and  Pennsylvania,  where  no  district  court  of  equity  has  ever 
existed,  as  they  do  in  other  states  where  chancery  courts,  or  courts  of 
equity,  have  always  existed.  A  state  statute  giving  equitable  juris- 
diction to  a  state  court  of  equity  over  a  controversy  that  is  not  within 
the  ancient  and  proper  jurisdiction  of  the  court  of  equity  cannot  be 
^ven  effect  in  a  federal  court  of  equity;  and  similarly,  a  state 
statute  giving  a  court  of  law  power  to  entertain  and  determine 
equitable  matters  is  of  no  moment  in  a  federal  court.^'  The 
federal    court    sitting    in    equity    has    jurisdiction    to    set    aside 

(iPemuylmiiB  v.  Wheeling  ete.  ed.  S42;  Oeneree  v.  Campbell  (ISTO)  11 
Bridge  Co.  11861)  13  How.  618,  683,  U  W»il.  193,  20  L.  ed.  110. 
L.  ed.  849,  209;  RobinBon  v.  Cainpbell  n  MissiBsippi  Mills  r.  Cobn  (1893) 
(1818)  3  Wheat.  222,  4  L.  ed.  375;  Mo  ISO  U.  S.  202,  14  Sup.  Ct.  76,  37  L.  ed. 
Collum  f>.  Eager  (1S44)  2  How.  SI,  11  1052;  McConih&y  o.  Wright  (ISgT)  121 
U  ed.  179;  Bein  v.  Eeatb  (18S1)  12  U.  R.  205,  7  Sup.  Ct.  940,  30  L.  ed.  932. 
Edw.  168,  13  I.  ed.  939;  Gainer  K.  Chew  *' Frazer  t>.  Colorado  Dressing  etc 
(1844)  2  How.  819,  11  L.  ed.  402;  SUitj  Co.  (1880)  6  Fed.  163;  Cropper  v.  Co- 
e.  LiTingsbm  (1839)  13  Pet.  3fi9.  368,  burn  (185S)  2  Curtis  46G;  Byrd  v. 
10  L.  ed.  200,  i)D4;  Insurance  Co.  v.  Badger  (1858)  UcAUiater  443. 
Tweed  (1868)  7  Wall.  44,  19  L.  ed.  65;  «•  A  state  statute  permitting  an  equi- 
Oalnea  o.  Relf  (1841)  15  Pet.  9,  10  L.  Uble  title  to  be  set  up  as  a  ((ef«nM  la 
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a  fraudulent  sale  of  an  infant's  land  made  by  his  guardian 
under  an  authority  conferred  bj  a  state  court  of  probate ;  and  Uiis, 
though  under  the  state  laws  the  plaintiff  has  a.  legal  remedy.'^  The 
existence  of  a  remedy  at  law  granted  b;  a  state  statute  does  not  ex- 
clude the  equity  jurisdiction  of  the  federal  court,  if  the  cause  is  one 
within  the  jurisdiction  of  the  latter  court  according  to  the  established 
principles  governing  the  practice  of  the  court  of  equity. '■ 

Miuktippi  MilU  v,  Cohn  (1S93)  160  U.  S.  202,  37  L,  ed.  1002:  Tbe  Mil  wmi 
in  the  luituTe  of  b  creditore'  bill  to  reaeh  and  subject  property  ol  the  defendant 
frftvditlenti;  atanding  in  the  name  of  a  third  party.  It  wu  prajed,  inter  alia, 
that  a  fraudulent  judgment  on  the  debtor's  property  might  be  declared  of  no  effect. 
Under  the  law  of  Louisiana  where  the  caUK  arose  the  plaintiff  had  a  remedy  at 
Uw.  Said  the  supreme  court:  "Conceding  it  to  be  true  that  the  full  relief  Bought 
In  this  suit  could  be  obtained  in  tbe  stat«  courts  in  an  action  at  law,  it  does  not 
follow  that  the  federal  court,  sitting  as  a  court  of  equity.  Is  without  jurisdiction. 
The  inquiry  rather  is,  whether  by  the  principles  of  common  law  and  equity,  as 
distinguished  and  defined  in  this  and  the  mother  country  at  the  time  of  the  adop- 
tion of  the  Constitution  of  the  United  States,  the  relief  here  sought  wm«  one 
obtainable  in  a  court  at  law,  or  one  which  only  a  court  of  equity  wafi  fully  com- 
petttit  to  give." 

g  94.  State  law  Conferring  ExolniiTe  Joriidiction  on  Other  Court. 

The  circmnatance  that  a  state  court  has  conferred  exclusire  juris- 
diction in  regard  to  certain  subjects  of  litigation  on  some  of  its  own 
particular  courts  does  not  in  any  wise  lessen  the  power  of  tbe  federal 
court  to  entertain  a  suit  in  equity  in  regard  to  those  matters.  "If 
the  state  legislatures  could,  by  investing  certain  courts  with  exclusiTe 
jurisdiction  over  certain  subjects,  deprive  the  federal  courts  of  all 
jurisdiction,  they  might  seriously  interfere  with  the  right  of  the  citi- 
.  zen  to  resort  to  those  courts."  '"  This,  of  course,  could  not  be  per- 
mitted under  any  conditions. 

Payne  o.  Book  (IBeS)  7  Wall.  42G,  10  L.  ed.  200:  This  was  a  soit.  In  the 
circuit  court  of  the  United  States  for  Missouri,  by  a  citisen  of  Virginia,  against 
»  public  administrmtoT,  to  obtain  a  distributive  share  of  an  estate  then  under  ad- 
ministration in  a  court  of  Missouri.  It  was  objected  that  the  plaintiff,  if  a  citizen 
of  MisMuri,  could  obtain  redress  only  through  the  local  probate  court,  and  that 


Robbins   (1877)   90  U.  S.  530,  24  L.  ed.        it  Arrowsmith  v.  Gleason   (1889)   129 
848;    Foster  v.   Mora    (1H7S)    98   U,   3.   U.  S.  BO,  32  L.  ed.  BSD. 
428,  Z6  L.  ed.  192;  Gibson  c.  Chouteau       )*  Green  v.  Turner  ( 1800)  9S  Fed.  760. 
(1871)    13  Wall.    102,20  L.  ed.  637;       9>  Barrow  c.  Hunton  (1878)  09  U.  S. 
Johnson  V.  Towsley  (1871)  13  Wall.  73,  80,  8S,  20  L.  ed.  407,  408, 
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•he  bwl  no  better  or  different  righta  by  reason  of  being  ■  eitlien  of  ViTginia.  But 
the  anpreme  court  said:  "We  have  repeatedly  held  that  the  jurisdiction  of  the 
conrta  of  the  United  Statea,  over  cootroveraiea  between  citizena  of  different  atalea, 
cannot  be  impaired  by  the  lawa  of  the  states  which  prracribe  the  modea  of  redreai 
In  theii  courts,  or  which  rqpilate  the  distribution  of  their  judicial  power.  If 
l^jal  remcdiea  are  eometimcs  modified  to  suit  the  changea  in  the  laWB  of  the  statea 
and  the  practice  of  their  courts,  it  is  not  so  with  equitable." 

§  S5.  Jniisdietion  m  Aif  eoted  by  Comi^  and  Foliey. 

Bat  as  a  matter  of  comitj  and  policy,  the  federal  courts  will  some- 
timee  refuse  to  give  relief  in  a  cause  where  the  plaintiff's  rights  can 
be  amply  protected  by  the  remedy  provided  in  the  state  courts.  Fur- 
thermore, the  federal  court  is  always  careful  not  to  permit  its  in- 
dependent equitable  jurisdiction  to  be  perverted  into  an  instrument 
for  obtaining  relief  that  ought  properly  to  be  obtainable  on  appeal 
in  the  state  court-*" 

1.  Btdford  Quarrie*  Co.  V.  Thomlittaon  (ISOQ;  C.  C.  A.)  96  Fed.  208,  U  C.  C. 
A.  272:  Bill  in  equi^  against  executor  to  oompel  paTment  of  a  oontract  debt 
owing  to  plaintiff  by  the  deeeaaed.  No  Teaaon  was  auigned  why  equity  should 
take  cognizance  of  the  cause,  and  for  aught  that  appeared  the  plaintiff  bad  a 
sufficient  remedy  at  law  through  an  adminiHtration  in  the  local  courts.  The 
federal  court  refused  to  entertain  the  bill.  The  general  administration  of  the 
Mtatea  of  deceased  peraoni  is  left  to  the  state  laws. 

i.  lAttU  Booh  JwKtion  Ry.  v.  BurU  (1S»)  66  Fed.  S3,  13  C.  C.  A.  341:  The 
reoord  <d  a  state  court  of  equity  oondemiiing  land  to  be  sold  for  the  nonpaymrat 
of  taxes  showed  on  Ite  face  that  the  decree  was  void  for  want  of  jurisdlctira  on 
the  part  of  the  court.  It  waa  held  that  the  federal  court  of  equity  bad  no  juriadie- 
tlon  to  entertain  an  original  bill  to  annul  that  decree.  The  proper  remedy  was 
In  the  state  court  by  appeal,  or  bill  of  review,  or  by  ejectment  to  try  title. 

§  80.  State  Conit  Caimot  Interfere  with  Jnriidiction  of  Federal  Court 

Where  the  federal  court  has  once  acquired  jurisdiction  of  a  suit 
and  jurisdiction  over  the  subject-matter  of  the  litigation,  it  will  not 
tolerate  interference  I^  a  state  court;  nor  will  it  permit  a  relitiga- 
tion, in  a  state  court,  over  issues  in  respect  to  which  the  federal  court 
has  exercised  its  jurisdiction.  Any  such  interference  will  be  pro- 
hibited either  by  an  injunction  or  writ  of  assistance,  or  by  a  depend- 
ent suit  as  the  case  may  require.*^     But  the  pendency  in  a  state  or 

*•  Barrow  t>.  Hunton  (18TB)  M  U.  &  v.  Hannfaetnring  Co.  (IMS)  108  U.  8. 
80,  BE.  25  L.  ed.  407,  408.  IBS,  lOS,  20  Sap.  Ct.  620,  U  L.  ed.  1008, 

«i  Freeman  v.  Howe  (IS60)  24  How.  1015;  Campbell  v.  Qolden  Qyde  Co. 
400,  16  L.  ed.  740;  Jnllan  v.  Central  (1005)  141  Fed.  610,  73  C.  C.  A.  200; 
Trust  Co.  (1904)  103  U.  8.  03,  24  Sup.  OuardUn  Trust  Co.  v.  Kanaaa  etc  R. 
C(.  380,  48  L.  ed.  628;  Blverdale  Mil'B  Co.  (1000)  146  Fed.  340,  76  C.  C.  A.  US- 


J6  FBDBEAL  EQUITT  PRACTICE.  [§  37 

other  court  of  an  action  m  pertonam  which  inTolves  no  clftka  to  or 
lien  upon  specific  property  in  the  possession  or  under  the  dMliimon 
of  a  federal  court  of  equity,  and  over  no  issue  of  which  it  has  ac- 
quired exclusive  jurisdiction,  presents  no  ground  for  a  depend«ut  bill 
to  stay  it*^ 

g  27.  Equitable  Sights  Citated  by  State  Statutes 

The  proposition  that  the  jurisdiction  of  the  federal  conrta  of  equity 
is  not  affected  hy  state  laws  and  that  the  equity  jurisdiction  of  these 
courts  is  the  same  throughout  all  the  states  must  be  taken  suhjeidt  to 
some  qualification,  for  there  is  a  class  of  cases  in  which  this  prin- 
ciple is  apparently  violated.  These  cases  hold  that,  while  it  is  ttdt 
[lennissible  for  a  state  law  directly  to  limit,  extend,  or  determine  the 
jurisdiction  of  the  federal  court,  nevertheless  the  federal  court  will 
give  effect  to  a  state  statute  creating,  increasing,  or  defining  individottl 
rights.  A  state  law,  so  it  is  said,  cannot  give  jurisdiction  to  any  fed- 
eral court,  but  a  state  law  may  give  a  substantial  right  of  such  a  char- 
acter that  it  may  be  enforced  in  the  federal  tribunal  whether  it  be  a 
court  of  equity,  of  admiralty,  or  of  common  law.  The  statute  in  auch 
(iase  does  not  confer  the  jurisdiction.  That  toists  already;  and  it  is 
invoked  to  give  effect  to  the  right  by  applying  the  appropriate'  rem- 
edy. Generally,  it  may  be  said,  when  a  state  statute  gives  a  new 
equity,  a  federal  court  of  equity  may  be  called  on  to  enforce  it.  As 
commonly  expressed,  the  rule  is  that  an  enlargement  of  equitable 
rights  resulting  from  a  state  statute  may  be  enforced  in  a  federal 
court  of  equity,*' 

**  Stutton  D.  Embrey  {I8T6)  63  U.  S.  13  Wall.  230,  20  L.  ed.  624;  GilchrUt  v. 

C4S,  654,  23  L.  cd.  083,  064;  Hu^e*  v.  Helenk    ate.    Co.    (1S0S)    SS    Ved.    TO^; 

Green   {1898)   S4  Fed.  833,  836,  28  C.  C.  Peck  r.  Ajera  etc.  Co.   (1002)   118  Fed. 

A.  637,  539  J  Eubinger  v.  Central  Trurt  873,  63  C.  C.  4.  Ml. 
Co.  (1899)  U  Fed.  788,  790,  36  CCA.       Judicial  Statement  of  the  Dootrine.— 

494,  496;  B.  &  O.  Ry.  Co.  v.  Wabaah  R.  "Whenever  a  n«w   right   Is   granted   by 

Co.  (1902)  no  Fed.  678,680,  S7C.C.A.  sUtute,  or  it  new  Tfanedj  tor  Tjplstion 

322,   324;    Barber   Asphalt   Pav.   Co.   v.  of  a.a  old  right,  or  whenever  such  rights 

Morris   (1904)   132  Fed.  046,  948.  66  C  and    nmadieB    are    dependent   on    sUta 

C.   A.   66,   58,   67    L.RjV.    761 ;    Ball   v.  statutes  or  acts  of  Consreas,  tbs  Jurif- 

Tompkins     (1890)     41     Fed.    486,    490;  diction  ot  such  cases,  as  between  the  law 

Btondlej'  «.  Roberts   (1804)  60  Fed.  836,  side  and  the  equity  side  of  the  federal 

844,  8   C   C   A-    306,   314;    Merritt   v.  courts,  must  be   detennt|i«d  by  th«  <*- 

Barge  Co.   (1807)   70  Fed.  229,  233,  24  sential  character  of  the  case;  and  unless 

C.  C.  A.  530,  535;  Qreen  v.  Underwood  it  comes  within  some  of  the  recoguiied 

(1898)  86  Fed.  427,  429,  30  C.  C.  A.  162,  heads  of  equitable  juriBdiction,  it  moat 

164;  Ogden  City  v.  Weaver   (1001)    108  be  held  to  belong  to  the  other."     Van 

Fed.  664,  668,  47  C.  C.  A.  486,  480.  Norden  o.  Uofton   (1878)   W  U.  8.  S78, 

4>  Holland  V.  Challen   (1884)    110  U.  380,  2S  L.  ed.  45A,  464, 
».  15,  2«  L.  e4.  62;  Big  p.  MoNiel  (1871) 
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§  B8.  Saiu  irf  TkiM  OMtrime. 

Id  sending  tlie  cases  HlustratiTe  of  this  principle  it  should  be  bonie 
in  mind  that  equity  18  a  ajBtem  of  remediea.  The  fundtunental  na- 
ture of  tJiese  remedies  has  been  developed  and  illustrated  in  tibe 
Engjish  court  of  chancery  and  in  other  courts  exercising  equitable 
jurisdiction.  The  use  to  which  these  remedies  have  been  put  in  a 
measure  defines  tbeir  character  for  all  time,  and  thus  establishes  the 
limits  of  the  jurisdiction  of  the  conrt.  Cut  when  new  rights  are 
created  by  statutes,  the  equitable  remedy  may  be  used  to  enforce  them, 
if  it  is  adapted  to  the  purpose.  A  moment's  reflection  will  show  that 
this  must  necessarily  be  so,  otherwise  equitable  principles  and  equita- 
ble remedies  would  appear  to  be  as  &xed  and  unyielding  as  the  old 
legal  remedies.  This  would  be  contrary  to  the  very  nature  of  equity. 
It  will  be  noted  that  the  recognition  of  the  principle  above  stated 
operates  indirectly  to  extend  the  scope  and  efficacy  of  the  equitable 
remedies  as  enforced  by  the  federal  courts  in  particular  localities. 
This  in  a  sense  undoubtedly  intyreases  the  jurisdiction  of  the  court; 
but  the  result  is  oalj  incidental  and  indirect,  ajid  the  g^eral  prin- 
ciple that  a  state  law  eannot  diret^y  affect  the  jurisdjetion  of  Ihe 
federal  court  is  left  unimpaired.  Always,  in  considering  tin  nature 
and  function  of  the  federal  courts,  it  must  be  remembered  that  they 
are  courts  of  the  various  states  in  which  they  sit,  fis  well  as  courts  of 
the  United  States.  It  is  therefore  their  duty  in  adnuRistering  justice 
to  take  floooant  of  rights  created  and  existing  under  the  atate  lawe, 
as  well  as  of  those  created  and  existing  under  the  laws  of  the  United 
States." 

§  26.  UlnatiationB  of  State  Statutes  Enla^rii^;  Equitable  Bighti. 

It  is  not  alwa^  easy  to  determine  whether  a  given  statute  of  ^  atftte 
(1)  enlaiges  equitable  rights,  in  which  case  the  jurisdiction  of  the 
federal  courts  in  equity  may  be  indirectly  increased;  or  (2)  enlarges 
the  jurisdiction  of  the  state  court  of  equity,  in  which  case  it  is  without 
application  to  the  federal  courts.  Only  by  a  comparison  of  decided 
cases  can  one  determine  the  class  within  which  a  particular  statute 
properly  falls.  The  following  statutes,  among  others,  have  been  held 
to  be  within  the  first  class,  as  enlarging  equitable  rights  rather  than 


GOBferred   by   sUte   aUtates    wu    flret  23  C.  C.  A.  408;  Greeley  v.  Lowe  (IE,., 

Mncniiieed  in  Ctark  r.  Smith   (1S39|   |3  135  U.  S.  fi8,  3S  L.  ed.  60 ;  Ifore  ti.  Stai|i- 

Fet  1»5,  10  L.  ed.  123,  and  it  hu  since  bach  (ISSS)  m  U.  S.  70,  32  U  ei,  fl. 
Bq.  Prac.  Vol.  I,-^ 
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enlar^ng  eqnitj  jurisdiction,  viz.:  a  atatnte  aathorizing  one  hav- 
ing title  and  possession,  or  one  claiming  title,  whether  is  or  ont  of 
posBession,  to  bring  a  bill  in  equity  without  previous  suit  at  law  in 
order  to  remove  a  cloud  upon  the  title  to  real  estate ;  *'  a  state  law 
allowing  one  interested  in  an  estate  to  attack  a  will  hy  a  "  direct  pro- 
ceeding;" *'  a  statute  allowing  a  court  of  equity  to  enjoin  the  collec- 
tion of  taxes ;  "  a  statute  authorizing  a  simple  creditor  to  maintain  a 
bill  in  equity  for  the  appointment  of  a  receiver  and  for  the  sale  and 
distribution  among  creditors  of  the  property  of  an  insolvent  corpora- 
tion.*' Mechanics'  and  laborers'  liens  created  by  state  statutes  may 
be  enforced  in  the  federal  courts  by  means  of  equitable  proceedings ; 
and  a  suit  brought  for  this  purpose  is  not  rendered  multifarious  by 
the  fact  that  a  personal  judgment  is  sought  ae  well  as  the  enforoement 
of  the  lien.  The  personal  judgment  is  only  a  mode  of  judicially  de- 
claring the  amount  due  and  in  no  respect  affects  the  equitable  juris- 
diction.** The  following  illustrative  cases  will  give  an  idea  of  the 
farther  operation  and  effect  of  the  principle  in  question. 

1.  BegnoUU  t>.  OhMo/onfmUe  ete.  Bank  (1884)  118  U.S.  405,  28  L.  ed.  733: 
Bin  in  equity  to  quiet  title.  The  plaintiff  waa  not  in  posaeuion,  And  the  d«ed 
that  wM  allied  ta  conaUtute  the  cloud  appeared  to  be  trhollj  roid.  Either  of 
these  eircumstances  would  have  been  aufflcient,  under  the  uaual  equitj  practice, 
to  deleat  juiiadletion,  since  in  aucb  caaea  the  remedy  ia  at  law.  But  the  enlt 
having  arisen  In  Indiana,  It  waa  held  that  a  atatute  of  that  atate  waa  ao  far 
operative  as  to  juatily  the  federal  court  of  equity  in  aasuming  jurisdiction.  It 
waa  held  to  be  a  caae  where  a  local  statute  had  emted  or  enlarged  a  aubitantial 
right  enforceable  In  equity. 

2.  Oormfoy  e.  CUirk  (ISW)  134  U.  S.  S38,  S3  L.  ed.  SOB:  The  anpreme  court 
auatained  a  suit  in  equity  brought  in  the  federal  court  under  the  Burnt  Reeordi 
Act  of  Illinoia  by  one  out  of  poaaeeaion  of  real  eatste  to  eatabliih  his  title  and 

)>aarketal.e.8nuth  (183S)  13Pet  771,  07  C.  C.  A.  ffST;  Willitt  v.  Baker 

1«5,  10  L.  ed.  123;  HolUnd  v.  Challen  (1B04)  133  Fed.  937. 

(IS84)    110  U.  8.  1&,  3  Sup.  Ct.  4fiS,  <«  Richardaon    «.    Oreen    (18H)    01 

28  L.  ed.  62;  More  «.  Steinbach  (1888)  Fed.  423,  0  C.  C.  A.  565. 

127   U.S.T0,8  Sup.  Ct   1067,  32  L.  ed.  «i  Cummingic. National   Bank  (18*7) 

61;  Wehrmauv.  Conklia   (18»4)    ISB  U.  101  U.  S.  lS3,e6  L.  ed.  803;  Orether  o. 

S.  814,  Ifi  Sup.  Ct.  129,  39  L,  ed.  167;  Wright  (1896)   75  Fed.  742,  23  C.  C.  A. 

Gormley  v.  Clark  (1890)  134  U.  8.  338,  498. 

10  Sup.  Ct  S54,  33  L.  ed.  809;   Erode-  *»  Darragh  v.  Wetter  Mfg.  Co.  (1807) 

riek'a  Will  (18T4)  21  Wall.  603,  520,  22  78   Fed.  7,  23   C.  C.   A.   609;   Jonea   v. 

L.  ed.  099,  006;   Smith  v.  Railroad  Co.  Mutual   Fidelit;   Co.    (1903;    C.   C.   A.) 

{1878)  99  U.  S.  398,  26  L.  ed.  437;  Bar-  123  Fed.  600;  I^nd  Title  Co.  v.  Aaplialt 

don  V.  Land  t  lUver  Improrement  Co.  Co.   (1903)   127  Fed.  1,  62  C.  C.  A.  23. 

(1896)   167  U.  B.  327,  IS  Sup.  Ct.  6E0,  "Davis   u.   Alvord    (1876)    94   U.   8. 

39  L.   ed.   710;   Prentice  v.   Duluth   Co.  54B,  24  L.  ed.  284;  Canal  Co.  v.  Gordon 

(1893)    68  Fed.  437,  7   C.  C.  A.  293;  (1867)  9  Wall.  581,  18  L.  ed.  894;  Gil- 

Matbewi   Slate  Co.  v.  Mathewe    (1006)  ehriat  v.  Helena  etc.  Co.   (1893)  58Fed. 

148  Fed.  490,  «3;   United  SUt(><i  Mln-  708. 
iag  Co.  ff.  Lawson  (1004)  134  Fed.  769, 
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to  neofer  the  posseuion  of  the  propertj.  Said  the  court:  "An  enUrgement  of 
sqnitAble  rigfata  by  statute  may  be  adminiBtered  by  the  circuit  coarte  of  ths 
United  States  aa  well  aa  by  the  courts  of  the  itat«,  and  when  the  case  ii  one  of  a 
remedial  proceeding  esaentially  of  an  equitable  character,  there  can  be  no  objection 
to  the  exercise  of  the  jurisdiction." 

a.  De  La  Vcrffne  etc.  Co.  v.  Uontgomerj/  Brewing  Co.  (1881)  46  Fed.  820:  A 
mechanic's  lien  created  by  it  state  statute  was  enforced  by  bill  in  equity  in  the 
federal  court.  In  discussing  whether  the  matter  felt  within  the  cognizance  ol 
equity,  the  court  said;  "The  mere  fact  that  it  is  a  lien  that  is  sought  to  be 
enforced  does  not  indicate,  perhaps,  that  its  enforcement  falls  on  the  equity  side 
of  the  court.  CommoD-Iaw  liens  and  liens  by  attachment  may  be  said  to  be  strictly 
legal  in  their  nature,  and  not  the  subjects  of  equity  cognicance;  but  the  lieu  here 
in  qocation,  though  the  creation  of  the  statute  of  the  state,  is  upon  real  estate, 
upoQ  which  there  may  exist  prior  or  subaequeut  liens  held  by  persons  who  are 
proper  parties  to  a  suit  affecting  the  title  to  the  property.  .  .  .  The  lien  in  the 
case  at  bar  is  in  its  very  nature  such  as  that  equity,  with  its  flexible  modes  and 
powers,  can  more  fully  mete  out  justice  to  the  parties  to  the  suit  than  ia  possible 
to  be  done  in  a  court  of  law,  with  its  more  strict  and  unbending  rules." 

3.  Loman  v.  Clarke  (1841)  2  McLean  568:  A  state  lUtute  gave  to  the 
creditor  whose  execution  had  been  returned  unsatisfied  in  whole  or  in  part  the 
right  to  file  a  bill  in  equity  and  compel  the  discovery  of  proper^  or  things  in 
action  dne  to  him  and  of  equitable  interests  in  property,  to  the  end  that  the  same 
might  be  subjected  to  the  payment  of  the  judgment  debt.  It  was  held  that  this 
statute  created  a  right  which  the  federal  court  of  equity  would  enforce.  It  was 
•aid :  "  If  a  right  exist  within  a  state  which  cannot  be  enforced  at  law,  and  which 
properly  belongs  to  a  chancery  jurisdiction,  there  can  be  no  doubt  that  relief  may 
be  given  by  the  federal  court.  And  it  is  immaterial  whether  a  similar  right  has 
come  under  the  actkm  of  a  conrt  of  chancery  in  this  country  or  in  England.  The 
right  may  be  new.  It  may  ori^nate  under  a  local  statute  or  usage,  and  exist  no- 
where else.  But  this  constitutes  no  objection  to  its  enforcement.  The  inquiry  is, 
is  there  no  adequate  relief  at  law,  and  does  the  right  come  within  the  powers  of  a 
court  of  chamceiyt " 

§  80.  lamitatioiu  of  Doctrine  and  Criterion  of  Iti  Applioation. 

The  rule  embodied  in  the  illustrations  given  in  this  section  must  be 
taken  subject  to  the  proviso  that  the  controversy  to  which  the  suit  re- 
lates is  one  where  the  court  of  equity  alone  can  give  adequate  and  full 
relief."  Furthermore,  if  the  statutory  remedy  in  any  way  conflicts 
with  any  right  protected  by  the  laws  of  the  United  States,  or  if  it 
conflicts  with  the  general  principles  underlying  the  application  of 
equitable  doctrines  as  worked  out  by  the  federal  courts,  such  statu- 
tory remedy  will  not  be  enforced ;  and  the  principle  in  question  will 
not  be  so  applied  as  to  justify  the  federal  court  in  entertaining  a 
suit  in  any  case  where  the  plaintiff  appears  to  have  a  plain,  adequate, 
and  complete  remedy  at  law,''*' 

f  See  Frost  c.  i 
8.  SSe,  &S7,  30  L.  < 
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1.  WMeUai  p,  Bhattittt  IIMI]  ISB  U.  S.  1«.  34  L.  ed.  XlZt  Jlat  «h  smii 
fa)  Mi«it:r  to  4Hiat  tke  tHte  of  tfea  ptotettff  *«  »uai«w.  Tbi  {««•  ttotete,  lilM  M* 
InSiuM  bUMk  ia  B«|«ol4>  ».  (^vfM-ilfviUe  ^«.  iUnk,  lujm,  ^n  Oe  rigU  i9 
■ilnialw  ntck  *«  actuM,  vlKtter  tke  jAwMiC  «m  i^  or  ORtaf  pntnowi— .MM— * 
anj  peraon  elaimiiig  an  interest  in  the  property.  Tlw  Mit  n«a  diMUMMd  twwilO 
tte  «iminaUiiM8  fwa  Buck  tkat  tte  pUurtUt  li«d  sa  adeqvata  Ttmodf  tt  Uw. 
hid  Ur.  JiutiM  Field:  "The  teoU  ««t  fwU  in  tiie  btO  oftJM  pklotiff  clMvlr 
■how  ifaftt  h*  fa«a  a  plain,  sdoqutc,  «ii4  eompdeto  reM«4r  at  la«  for  Um  iBiwiM 
•f  vUdi  k*  eoaapUu.  Be  aUegta  tlut  Iw  is  tkt  omier  In  t»».  w  tnistn,  (i<  Mr 
ma  ikaerihMl  lasds  In  Iowa,  and  bia  iajuriea  oawM  jn  Urn:  that  tbe  ilelMdwto 
an  la  tha  ^aataiaa  and  eajoii'iiiiait  at  tke  prop^^,  daiving  title  under  cartftin 
daavmnta  potfUtim^  to  traiufer  tiie  same,  wli'uit  ate  fraiiduJcnb  and  rqtd.  It 
the  ovi»r  in  ice  ol  t^  {wemlm,  he  dui  eabeUi«h  tbai  fott  in  an  attion  at  law; 
and  if  the  vtUmmm  of  the  defendaata'  aHwled  iitle  am  froudHleat  and  void,  th»( 
Jaet  be  ean  ^m  show.  There  is  ag  accuian  for  reOort  to  a  court  of  aqnitr,  ctttar 
la  BfltaUidi  Us  right  to  1^  land  or  to  pat  Um  >b  poweaaion  Cbweof." 

8.  amH  -B.  Vettg  <1W1)  140  V.  S.  100,  U  L.  ed.  3H-.  A  statato  of  the  aUte 
of  Miniuli^  gave  to  endibm  the  ri^  to  file  a  bill  ia  equity  to  reach  uti  Mih- 
jMt  pnopcrtr  of  Om  debtor  frsuduleatlj  lonTived  aTaf,  aad  tfaU  vithant  bavtag 
■aduead  thalr  fllaJaw  to  Judgment.  The  fedaral  Mart  sitttOK  ia  that  itate  ftfuied 
t»  1^  tfeat  tf)  this  itatulc  sa  the  grouad  that  It  aaitt  against  the  dottriaa  that 
the  dcMar  ia  eatitlad  to  have  a  jary  teial  ea  the  qneatioa  of  tiii  axideBM  of  hia 
dcU. 

S.  Oreti^  V.  WrigU  (ISM)  TS  Fad.  T4S,  S3  C.  C.  A.  40S:  Taft,  Ciretitt  Judge, 
aftar  aaalysing  the  earlier  dedaima  in  regard  to  the  enforeenent  by  the  federal 
noarta  of  equity  of  aaw  righti  created  by  atatdte,  eatjie  to  tkt  wnelusioe  tiial  the 
beat  elae  t«  the  aolutira  of  the  ^nbleu  ie  to  b«  fonad  in  the  queatioa  vhet^Mt 
the  new  remedy  in  any  way  inpaiia  the  ri^  t«  a  jary  trial  which  ia  guaranteed 
by  the  Seventh  Amendment.  If  Ute  new  tqidtabU  Ttnedy  eperatae  to  depiira  ban 
of  the  litigaatB  of  a  jury  trial,  the  fedora)'  eoavt  will  not  attempt  to  eafaree  it, 
hdt  will  leave  tlw  (lartiee  to  tiieir  ranady  at  Uw  or  to  the  aqailafale  ranedy  aa 
administered  In  the  state  forum  under  the  state  statute. 

§  31.  WJm  V«\»nl  Court  Adsytt  inudj  dtnUd  by  Mtto  Imt. 

Where  t  state  law  ^inte  a  tuew  nxnedy  the  federal  eoort  of  equity 
Bitting  in  that  state  may  adopt  and  enforce  the  same  remedy;  if  it  m 
in  harmony  with  the  general  principles  imderlying  equity  as  adminlft- 
tered  in  the  federal  oourt.  It  is  supposed  that  this  proposition  is 
true  only  in  those  eituatims  where  the  granting  of  the  remedy  under 
the  atate  law  results  in  the  epeation  of  a  Bubsta&titil  right  within  the 
meaning;  of  the  deeisiona  already  referred  to. 

Holllns  V.   Brier^eld   Coal  Co.    <|S83)  1  C.  C.  A-  «TS(  Harrfsoa  f.  F»rmm' 

150  U.  8.  371,  14  Sup.  CJ,.  127,  37  L.  Loan  &  Truat  Co.   (1899)  M  Fed.  788, 

ed.    1113;    Davidson   v.   Oalkina    (1800)  86  C.  C.  A.  443;   United   BUtes  v.  In- 

92     Fed.    230;     Railroad     v.     Goodrich  gate    <18ej)    48    Fed.   Mil    Orvmvnoi 

(1893)    67    Fed.   S7!I;    Taylnr   v.   Clark  etc.   R.   Co.   c.    Strang    (1896)    77   Fed. 

(1898)   8(1  Fed.  7;  AtlanU  R.  R.  Co.  v.  499:    D.   A.   Tompkins   Co.  v.   Catawba 

WeeUrn  R.  R.  Co.  (IBM)  00  Fed.  700,  Mills  <18«7)  82  Fed.  783. 
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Siohardmrn  V.  Oreen  (ISM;  CCA.)  61  Fed.  423,  D  C.  C  A.  565 :  Bill  in  eqnlt; 
to  impeftcb  ajid  Annul  »  will  aa  »  forgery.  By  tbe  Uwa  of  Oregon  the  county 
eonrt  luw  exclualre  juriidiction  of  the  preliminary  probate  of  a  will,  but  after 
that  step  is  taken  any  one  interested  may  inatitute  a  direct  proceeding  t«  overtam 
the  will.  It  was  held  that  whiU  Murta  ot  eqtrily  as  a  general  rule  have  no  power 
to  entertain  il  suit  t«  avoid  a  will,  yet  ae  Buch  a  remedy  was  given  by  the  state 
Uw,  tbe  feder^  eonH  ^ttlng  In  tbat  >taU  «imM  ntert«in  meh  *  aUt  «ftei  the 
preliminary  probate  of  the  will.** 

>i  A|^cati*B  to  the  suprena  court  «d.  148.  To  tlw  aKH  effent  are  Wart  v. 
for  a  writ  of  certiorari  in  this  cause  Wart  11902)  IIT  Fed.  766;  Williama  v. 
waadenied.  Richardson  t>.  Green  (ISM)  Crabb  (1D02;  C.  C  A.)  117  Fed.  199, 
IW  U.  B.  2Si,  IS  Sup.  Ct.  1018,  40L.  HCaA.213,S9  I..E.A.  4211. 
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In  Oeneral. 

g  32.  Xvriadiotioa  linited  to  Eztraordiiwry  Jarudiction  of  Unylish 
ChanceiT- 

The  jnrisdiction  of  tlie  federal  courts  of  equity  does  not  extend  to 
and  include  those  nonjudicial  powers  that  were  exercised  by  the 
English  chancellor  by  virtue  of  the  king's  prerogative  as  parens 
patriae.  It  extends  only  to  such  of  the  judicial  powers  of  the  High 
Court,  in  the  exercise  of  its  extraordinary  jurisdiction  as  a  court  of 
chancery,  as  were  recognized  at  the  time  of  the  adoption  of  our 
Constitution  and  the  oif;anization  of  our  courts.* 

Fontain  v.  Battenel  (18M)  17  How.  360,  IS  L.  ed.  BO:  A  bill  was  filed  by  an 
administrator  de  iortia  non  cum  teftamento  atm«ao  to  enforce  the  execution  of  a 
power  of  appointment  to  charitable  uses  created  by  the  testator's  will.  The  pro- 
visions of  the  will  were  such  that  no  trust  was  attached  to  the  power  of  appoint- 

■  Meade  D.  Beale  (IBU)  Taney,  339. 
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ment  such  m  would  Iwve  conferred  juriadlction  on  the  court  o{  dUBUMjr  tn  Dm 
exercise  of  ita  eztraordinsiy  juriadietion.  On  the  contmi;  the  afpoiBtoMiit  fell 
within  that  clue  of  caaee  in  wliich  the  power  of  the  chaooellOT  wouU,  in  Bnglaad, 
have  been  exercised  by  hin  &b  representatiTe  of  the  aoTereign  in  bis  eapacitj;  of 
parens  patria.  It  was  held  that  the  federal  court  of  equity  had  mo  juriadictian. 
Said  Chief  Justice  Tanef:  "But  the  power  which  the  chancellor  exerciaea  oier 
donations  to  charitable  useB,  so  tar  as  it  differs  from  the  powei  be  exeieisea  in 
other  caaee  of  trust  does  not  befauig  to  the  court  ef  cfaaneety  as  a  eaurt  af  equi^, 
nor  ii  it  a  part  of  its  judicial  power  and  jurisdictiou.  It  is  a  braoab  (rf  the  pre- 
rogative  power  of  the  Idng  as  parens  patria,  whieh  he  exerciaea  by  the  eluunellvr." 


§  S3.  Ko  Joriidiotin  t»  laforee  PrtMml  iigbU. 

An  important  limitation  on  the  juriadiotion  and  power  of  l!he 
court  of  equity  is  found  in  the  principle  that  eqoi^  will  not  assume 
jurisdiction  where  the  bill  eedcs  to  enforoe  a  purely  politie«l  rigiri;. 
The  court  of  equity,  it  has  been  stid,  is  coDversant  ably  with  matttirs 
of  property  and  the  maintenance  <rf  eiril  rights.  It  has  BO  juris- 
diction in  matters  of  a  political  nature;  nor  will  it  interfere  with  the 
duties  of  any  department  of  government,  unless  under  special  circum- 
stances, and  when  necessary  to  the  protection  of  rights  of  proper^.* 

Grten  v.  MtiU  (C.  C.  A.;  1806)  30  LJIA.  90,  10  C.  C.  A.  M6,  68  Fed.  862,  SBG: 
Plaintiff  filed  a  bill  against  an  officer  charged  with  the  fulflllnwnt  of  regiatralion 
laws  in  Sooth  Carolina.  The  purpose  was  to  have  certain  yroyishwB  in  those 
laws  declared  invalid  under  the  ConstitntioD  of  the  United  States  and  to  have  an 
injunction  against  the  attempted  enforcement  of  these  ivorisione.  It  was  heid 
that  the  court  of  equit;  bad  no  jurisdiction  to  entertain  such  suit,  there  being 
nothing  in  the  bill  to  show  that  the  case  fell  within  the  purview  of  the  Fourteenth 
or  the  Fifteenth  Amendment,  The  reason  given  for  the  decision  was  that  plain- 
tiff's remedy,  so  far  as  be  bad  any,  was  at  law,  since  equity  never  entertains  a  snit 
conceiving  matters  of  a  purely  political  nature.  Said  Fuller,  Circuit  Justice: 
"The  jurlsprudenoe  of  the  United  States  has  always  recognized  the  distinction 
between  common  law  and  equity  as,  under  the  canstitutiDn,  matter  of  subatsBce 
as  well  as  of  form  and  procedure.  And  the  distinction  has  been  steadily  main- 
tained, although  both  jurisdictions  are  vested  in  the  same  oourts," 

§  ti.  Abtetioe  of  Fowei  to  Kake  Seeiee  Effeotin. 

The  rule  that  the  court  of  equity  will  not  undertake  to  enfone 
political  rights  operates  with  increased  force  where  it  appears  that 
the  court  would  not  have  power  to  make  its  decree  effective.  As  was 
reeently  said  by  Mr.  Justice  Holmes,  "in  determining  whether  a 

Hn  fe  Sawyer  (1B88)  124  IT.  8.  200,  P.  Harris  (1903)   189  V.  S.  47B,  47  L. 

31  Ll  fld.  MZ,  8  Sup.  Ct.  4K;  Cates  ti.  ed.    009:    Thompsm    tt.    Kalli'aad    COl. 

Allrn  (1S03}  149  U.  8.  4G1,37  L.  ed.  B04.  (18S7)   6  Wall.  134,  18  L.  ed.  7SS:  His- 

13  Sup.  Ct.  883.  977;  Mississippi  Mills  sissippl  t>.  Johnson  (1806)   4  Wall.  47S, 

V.  Cobn    (1893)    ISO  U.  S.  202.   205.  37  18  t.  ed.  437;  Georgia  r.  Stanton  (1867) 

h.  ed.  1052,  1093.  14  Sup.  Ct  7C;   Giles  0   Wall.   SO,   18  L.  ed.   721;   Luther   o. 
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court  of  eqtaty.  csn  take  juriadiction,  one  of  the  first  (jdeHtidiB  10 
wfadt  it  cmb.  do  to  enforce  any  order  that  it  may  make."  * 

9  SBi  M*i^  ^iU  Hot  Owtiol  Co-ozdisate  Brawik  tt  QoTersuckt. 

A  kindred  rule  is  this,  equity  has  no  juriBdiction  to  ent«rtain  a  snit 
and  give  relief,  when  the  effect  of  the  decree  would  be  for  the  court 
to  exert  control  over  a.  co-ordinate  political  and  administrative  depart- 
BHDt  of  the  government.  The  retoedy  in  Bueh  case,  if  uajf  is  at  law, 
after  tbe  admiDistratire  afeticoi  of  the  government  is  concluded.  This 
rtle  apparently  derives  additional  force,  as  regards  the  federal  oonrta, 
from  considerations  based  on  the  structure  of  our  judicial  system  and 
the  relations  between  the  different  branebea  of  the  gaveziuneat.  It 
has  been  held  that  the  federal  courts  are  dev(Hd  of  jurisdiction  to 
entertain  a  suit  to  determine  the  respective  rights  of  the  parties  to 
any  land,  the  title  of  whidi  remains  ia  the  govenuQait  of  die  United 
States  and  in  r^;ard  to  which  a  contest  between  the  parties  is  pending 
in  the  land  department 

kirwan  t>.  ttar/lhg  (1003)  189  U.  8.  JS,  47  L.  ed.  SDB:  The  original  govenuneat 
MlHef  ol  the  land  arftaad  a  htke  omitted  aoy  surey  of  maTginai  had  for  a  con- 
ddemUa  Artaaee  irau  tiia  water.  A  piuchaaer  ot  the  curveted  land  elaitned  to 
tha  water,  thna  Jiwihrihig  tbe  ma^iii  ol  vasdrreyEd  laiid.  Baboequently,  the  land 
department  undertook  to  anrvey  the  pretennitted  land  lying  ahmg  the  margin. 
Thereupon  tiie  pnrdiaser  of  tbe  suireyed  portion  aought  a  bill  of  injunction 
•gainst  the  making  of  tbe  new  survey,  aa  the  effect  of  BUch  auney  would  be  to 
^fepHte  bffa  W  ihe  marginal  land  in  question.  It  waa  beld  that  the  Mil  could  not 
be  maintained.  Said  the  court:  "The  eonrta  e«J>  neither  correct  not  make  mir- 
veys.  The  power  to  do  so  is  reposed  in  the  political  department  of  the  government, 
and  the  land  departnteut,  charf^  with  the  duty  of  surveying  tbe  public  domain, 
must  primarily  determine  what  are  public  lands  subject  to  surrey  and  disposal 
imder  the  public  land  law*.  PoeaeiBed  of  the  power,  in  general,  its  exercise  of 
juriadjction  cannot  be  questiooed  by  the  courts  before  it  has  taken  final  action."  * 

§  M.  loHiftltftioA  itot  EititiKd  agaiBflt  ConBOienee— FeaaltiM  and 
Porfeitiirea. 
There  is  a  class  of  cases  in  which  the  court  of  equi^,  though  baring 
jurisdiction,  yet  refuses  to  exercise  it,  for  the  reason  that  tbe  case  of 

Borden  HMff)  7  Sow.  1,  12  L.  ed.  681;  (IVOI)  SI  L.RJl.  230,  60  C.  C.  A.  7ff, 

rMt  ff.  Holme  (1868)  ?1  How.  481.  4S4,  112  Fed.  4;  Johnson  c.  Ttrwelej   (1871) 

U  L.  «d.  10s,  199)  Botmes  t>.  Oldham  13  Wall.  72,  SO  L.  ed.  4SS;  Sfaepley  tr. 

(1877)    1    ^n^tf,   TO,  Fed.    C<u.   No.  Cowan   (1876)   91  U,  S.  330,  23  L.  ed. 

«fia.  434;  Marmiez  t>.  t'risbie   (1879)   101  U. 

*Oilea,  v.   Harria    (1903)    1S9   U.   S.  B.  473,  26  L.  ed.  800;  Savagep.  Woisham 

4W.  ffL.  ed.  9li.     Bee  Cosmos  Explo-  (1892)    104  Fed.  18;   HnmbJrd  i.  ATery 

r*tion  Cd.  P.  Gray  Eagle  Oil  Co.  (1! —     """ "--    "'   "' 

100  U.  &  aOl,  47  L.  ed.  10S4,  afflrv 
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the  plaintiff  does  not  appeal  to  conscience.  Here  the  court  leaves  tlic 
part;  to  his  remedy  at  law.  The  principle  is  frequently  applied 
vhere  a  plaintiff  se^  to  visit  on  hia  opponent  the  consequences  of 
a  penalty  or  forfeiture.  The  rule  is  well  settled  that  equity  will  not 
entertain  such  a  biH," 

Pikes  Peak  Power  Co.  v.  Colondo  Bpringg  (IMO;  C.  C.  A.)  44  C.  C.  A.  333, 
106  Fed.  1 1  The  grantor  in  ■  contract  sought  a  forfeiture  of  the  rights  aud  privi- 
leges inddeMt  to  the  contract  becatiw  of  a  failure  of  the  grantees  to  comi^ete 
their  performance  of  It  in  time.  But  it  appeared  that  the  grantor  nas  guiltj 
of  the  first  breach  in  that  it  had  failed  to  pay  installments  due  under  the  contract 
while  the  work  was  in  progKM.  It  had  also  endeavored  to  revoke  and  annul  the 
grant.  The  grantees  on  the  other  hand  had  prosecuted  the  work  with  dIUgenc« 
and  had  snbstanUally  completed  the  contract  within  the  stipnlated  time.  It  was 
held  that  a  court  of  equity  would  not  declare  and  enforce  the  forfeiture. 

§  37.  ContTMt  Infected  with  IIlq;allty,  TTiory,  or  Fnmd. 

The  same  principle  precludes  recovery  by  one  who  seeks  to  enforce 
a  contract  tainted  with  ille^ity,*  gross  usury,'  fraud,  or  injustice. 
A  plaintiff  will  not  be  permitted  to  prevail  in  equity  tmlees  he  cornea 
with  clean  hands."  "A  suit  in  equity  is  an  appeal  for  relief  to  the 
moral  sense  of  the  chancellor.  A  court  of  equity  is  the  forum  of 
conscienoe.  Nothing  but  good  faith,  the  obligations  of  duty,  and 
reasonable  diligence  will  move  it  to  acUon.  Its  decree  is  the  exercise 
of  discretion, — not  of  an  arbitrary  and  fickle  will,  but  of  a  wise 
judicial  discretion, — controlled  and  guided  by  the  established  rules 
and  principles  of  equity  jnrispmdenca"  * 

Existence  of  Adequate  Remedy  at  Law. 

§  38.  legal  Remedy  Ezolndei  Tnriadiotion  of  Equity. 

The  moat  important  of  all  limitations  on  the  jurisdiction  of  the 
federal  court  as  a  court  of  equity  is  found  in  the  rule  that  no  suit 

116  U.  S.  423,  S9  L.  ed.  077;  Brown  t>.  S2  C.  C.  A.  171,  70  Fed.  27t,  803;  United 

Hit«hcock   (1809)    173  U.  S.  473,  43  L.  Btates  v.  Northern  Pae.  R.  Co.   (1800) 

ed.   772;    Litchfield   V.  Register    {I860)  37  C.  C.  A.  200,  00  Fed.  864,  880  (1900) 

0   WaU.  576,   10   L.   ed.   681.     Compare  177  U.  8.  43fi^  44  L.  ed.  836. 
Gaines    V.    Thompson    (1868)     7    Wall.        *  Board  of  Trade  of  Chicago  0.  (VDell 

347,  19  L.  ed.  62;   Secretary  C.  McOar-  Commission  Co.   (1002)   115  Fed.  S74. 
rahan    (1860)    0   Wall.   208,   10   L.   ed.        '  Interstate    etc    Aaso.     v.     Badglej 

fi70;    Noble   r.   Union,   etc.   Co.    (1B93)  (1002)  115  Fed.  300. 
147  U.  S.  16S,  37  L.  ed.  123.  ■  Trioe  e.  Comstock  (1002)   115  Fed. 

■  Medicine   Co.   «.   Wood    (IS83)    108  766;  Hanley  v.  Sweeny  (1001)   109  Fed. 

U.  8.  21B,  27  L.  ed.  706;  Uarble  Co.  v.  712,  48  C.  C.  A.  612. 
Riplev   (1670)   10  Wall.  330,  10  L.  ed.       »  Sanbom,  Circuit  Judge,  in  Michigan 

OSO;  Illinois  Truat  et«.  Co.  c.  Aricansas  Pipe  Co.  v.  Fremont  eti:.  Co.  (1001)  40 

Ci^   (1806;  C.  C.  A.)   34  LJLA.  618,  C.  C.  A.  324,  111  Fed.  284,  fSl, 


§  39]  LIMITATIONS  ON  JUfelsbtCTION  OF  EQUITY.  i*! 

ID  equity  cttn  be  entertained  where  the  plaintiff  has  an  adequate 
remedy  at  law.  This  principle  has  already  heen  referred  to  in  con- 
nection with  the  diacussion  of  the  separation  of  the  federal  courts 
into  courts  of  law  and  equity;  but  it  must  now  be  somewhat  more 
fully  examined.  An  exhaustive  discussion  of  the  subject  is  not 
practicable,  for  it  would  require  one  to  canvass  the  field  of  equity 
jurisdictioD  in  all  its  branches  and  ramifications.  All  that  will  bo 
attempted  here  is  to  give  the  practitioner  a  general  idea  of  the 
principles  by  which  the  courts  are  guided  and  to  familiarize  him 
with  the  attitude  and  tendency  of  the  federal  courts  in  dealing  with 
this  matter. 

%  89.  Statutory  Recognition  of  Tfaia  Principle. 

The  principle  that  no  suit  in  equity  can  be  maintained  where  the 
plaintiff  has  an  adequate  remedy  at  law  is  recognized  by  all  courts 
exercising  equity  powers  in  conformity  with  the  practice  of  the 
English  chancery.  Nevertheless  the  rule  applies  with  peculiar  force 
to  the  federal  courts.  To  the  founders  of  the  federal  system  the 
principle  in  question  seemed  so  important  that  expression  was  given 
to  it  in  the  original  judiciary  act,  and  this  provision  of  that  act  has 
remained  in  full  force  to  our  own  day.*"  The  mere  putting  of  this 
rule  into  a  mandatory  statute  has  apparently  bad  the  effect  of  making 
the  federal  courts  much  more  careful  to  preserve  the  rule  in  its  full 
intef;rity  than  they  otherwise  doubtless  would  have  been;  and  as  a 
consequence,  these  courts  have,  in  course  of  time,  built  up  a  doctrine 
decidedly  less  favorable  to  the  exercise  of  equitable  jurisdiction  than 
one  would  expect.  The  temper  of  the  courts  on  this  question  has 
been  determined  largely  by  the  guaranty  of  the  right  to  jury  trial 
contained  in  the  Constitutiou.  To  assert  the  equity  jurisdiction  in 
doubtful  cases  would  have  the  result,  so  it  is  said,  to  deprive  one  of 
the  Utiganta  of  his  constitutional  right,  whereas  it  was  the  intention 
of  Congress  to  preserve  that  right  imimpaired."  If  a  plain  and 
adequate  remedy  exists  at  law,  a  defendant  cannot  be  called  on  to 
submit  his  rights  to  the  decision  of  the  court  of  equity,  because  he  has 
a  constitutional  right  to  a  trial  by  jury." 

i*BiiiU  in  eqaitr  slwll  not  be  sua-  C.  A.;  1898)  32  C.  C.  A.  M8,  89  Fed. 

tkined   in   dther   of   the   courta   of   the  832. 

United  StAtea  in  any  cue  whereaplain,        iiHipp  v.  Babin  (1856)   19  How.  271, 

•deqtute,  uid  etaupUte  remedy  may  be  15  L.  ed.  S.33;  Pbomix  Mut.  L.  Ids.  Co. 

had  at  Uw.    Rev.  Stat.  kc.  72S,  1  Stat.  v.  ItaiUy  (1871)   13  Wall.  621,  20  L.  ed. 

LftB.  503:   I^wiB  e.  CockB    (1874)    23  Wall. 

1  Nat  Bank   (C.  460,  23  L.  ed.  70;  KllUan  V.  Ebbinghaiu 
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§  M.  Whn  l«iifldr  ftt  Uw  Adtqiute. 

Before  a  remedj  at  law  can  be  said  to  be  adequate,  in  bucIi  aense 
as  to  exclude  the  jmisdiction  of  the  court  of  equity,  it  muBt  appear 
that  the  remedy  afforded  by  the  court  of  law  is  as  certain,  as  com- 
plete, aa  prompt,  and  aa  efficient,  to  attain  the  ends  of  justice,  as  the 
remedy  in  eqnity.**  The  remedy  at  law  must  be  adequate,  and  its 
ndequacy  muat  be  ao  apparent  aa  to  leave  no  reasonable  doubt  that  the 
proper  remedy  is  at  law  and  not  elsewhere.  The  queetion  is  not 
whether  there  is  some  sort  of  a  remedy  at  law,  but  whether  it  is  plain, 
adequate,  and  complete.  Equity  jurisdiction  may  be  invoked  though 
there  is  a  remedy  at  law,  unless  the  remedy  at  law,  both  in  respect  of 
the  final  relief  and  the  mode  of  obtaining  it,  is  as  effioimt  as  the 
remedy  in  equity.'* 

§  41.  How  Donbts  as  t«  Adeqnaoy  of  Legal  Bmel;  B«ioInd. 

Alty  doubt  as  to  the  ^fiScacy  of  the  remedy  at  law  shonld  be  tesolred 
in  favor  of  the  juriadiction  of  the  court  of  equity,"  though  the  oonrt 
undoubtedly  has,  in  doubtful  caaes,  a  certain  amount  of  disoretion 
whether  to  retain  jurisdiction  in  equity  over  the  eause  or  not.** 
"  Where  equity  can  give  relief  the  plaintiff  ou^t  not  to  be  compelled 
to  speculate  upon  the  chance  of  bis  obtaining  relief  at  law."  " 

§  42.  CiroumitBBflu  of  Tartieiilar  Ous. 

The  queetion  whether  the  action  is  one  over  which  equity  has 
cognizance  or  whether  it  ie  a  legal  claim  that  must  be  prosecuted  on 

fl884)    no  U.   S.   668,   28   h.  ed.   246;  liamB  p.  Neelv  (1904)   134  Fed.  1,  10,  07 

Funell  e.  Gri^K   (ISSft)    113  U.  B.  SSO,  CCA.  171,  ISO,  69  LJUl  SS9;  Brawli 

28  L.  ed.  093;   Sill  v.  Solberg   (IS81)   6  V.  Arnold   (1904)    131   Fed.  723,  727,  67 

Fed.  400;  Gray  v.  Beck   (IBSl)  8  Frd.  C.  C.  A.  126,  129,'  Wiemer  t>.  Lottisrttle 

596;    Whitebemd   o.    Bntwhiatle    (1B86)  Water   Co.    (1(03)    130  Fed.   HQ,  8H>; 

27     Fed.     77^1     Yeatman    v.     Bradford  SprioKSeld   MilliDg   Co.    c.   Barurd   t 

(1801)    4i  Fed.  638;   Northern  Pao,  R.  Leaa  Mfg.   Co.    (1897)   8t   Vti.  All,  M 

Co.  V,  Amacker   (C.  C.  A.;   ISBa)    1  C.  C   C  A.  380;   CaaUe  Cmk  Water  Vo. 

C.  A.  34B,  40  Fed.  629,  affirming   (1891)  c.  City  of   Aapea    (C   C.  A.;    1906)    76 

40  Fed.  233;  In  re  Folef  (1896)  76  Fed.  C.  C.  A.  616,  146  Yt&.  8,  ft. 
SOa  li  Kilboim  P.  StudeTlaad  (ISW)  130 

i>  BoTce  V.  Omnd?  (1830)  3  Pet  210,  U.  B.  505,  32  L.  ed.  1006. 
7   L.  «d.   6SS;   Inanraiice  Co.  v.   Bailey        i>  Monmouth   lar.   €o.   b.   Meant    (C. 

(1871)    13  Wall.  616,   20  L.  ed.  601;  C.  A.;  1906)  80  C  C.  A.  627,  151  Fed. 

IVler  c.  Savage  (1892)  143  U.  8.  79,  96,  159,  186. 

IZSup.  Ct  3«),  36  L.  ed.  82,  88;  Oona-        i<  Watson    t>.    SmuhTlalia     (1806)     6 

1^  V.  Qark    (1800)    134  U.  S.  339.  10  Wall.  74.  IS  L.  ed.  680;  Bovce  v.  Grun- 

Sup.    Ct.   664.   33   L.   ed.   910;    Boyce's  dy    (1830)    3   ftrt.   «0,   T   L.    ed.   685; 

llx'ra  e.  Orundy  (1830)   3  Pet.  310,  216,  SuHItsii  r>.  lUilrosd  Oo.    (1876)    M  ('. 

T  L.  ed.  866,  66T;   Barrett  v.  Twin  Cit;  S.  S04,  24  L.  ed.  3M;  Mntual  Lite  Ins. 

Fomr   Co.    (1902)    IIS   Fed.   861,   865;  Co.  v.  Pearson   (1002)    114  Fed.  396. 
Pttrmll  V.  Colonial  Trust  Co.    (1006)        "  DSTis  p,  Wafcetee  (18«6)  ISC  V.  S. 

78  C.  C.  A.  22,  147  Fed.  460,  482;  Wil-  688,  IS  Sup.  Ct.  066,  39  L.  ed.  684. 


§§  43,  44]     LIMITATIONB  OH  JURISPICTION  OF  EQUTTT.  SO 

the  law  side  is  one  that  must  be  determined  upon  coneideratios  <d  the 
facts  get  forth  and  the  rrfief  sought.  The  iiae  of  the  fonnulaa  ordi- 
narily adopted  in  charging  equitable  matters  is  not  conclusive. 

United  8ia.fea  v.  Bitter  Root  Co.  (190fl)  200  tT.  8.  451,  50  L.  ed.  550:  The  bill 
Tas  filed  tc  recover  the  value  of  timber  alleged  to  hftve  been  wrongfullj  cut  and 
taken  bj  Uie  defendaota  and  eonrerted  to  their  own  use  from  public  lands  belong- 
ing to  the  United  States  in  the  state  of  Montana.  The  suit  wan  diamisMd  beeauie 
It  wu  held  to  be  purely  of  legal  cognizance.  Said  Mr.  Justice  Peckham;  "Al- 
though there  ia  a  liberal  use  in  the  bill  itt  tkia  cm«  of  MttiSMlrt^  in  regard  to 
fraud,  oonHpiracy,  and  violation  of  trust,  of  which  the  pleader  avers  the  defendants 
lutTW  i>«en  gailff,  in  •ariou*  «&)'•,  yet  upon  a  oareful  exaninattoB  of  the  pleoding 
itaelf,  and  the  wtuftl  facbs  therein  stated,  v<  concur  in  the  riew  (A  the  dovto  Jm- 
low,  thftt  the  action  is  r^Ilj  nothing  but  sq  actios  of  treapaaa  or  U«v«r  to  f«co^ 
damages  sustained  by  the  complainant  by  reason  of  the  wrongful  eutting.  carijing 
away,  and  conversion  of  the  property  of  the  complainant,  consisting  of  the  timber 
on  the  land  menti<Hied  in  the  bill;  and  for  the  wrong  thus  done  we  think  It  clear 
that  the  cceuplalnant  liaa  a  plain,  adequate  and  complete  reae&y  at  law,  and  mmi- 
■e«|iieBtl7  t}ie  court  has  no  juriediction  of  this  bill  in  equity.  .  ,  .  The  frinft- 
pal  ground  upon  wljicb  it  is  claimed  tbAt  the  remedy  at  lav  ia  in»dei}a&t«  ia  really 
nothing  more  than  a  difficulty  jn    proving  the  case  against  the  defendants." 

§  43.  fnrudietioii  Determined  at  Time  Suit  lutltiited. 

The  question  whether  a  suit  is  one  of  equitable  or  legal  cognizance 
is  to  be  (toemiined  on  the  state  of  facts  existing  «t  the  time  of  the 
institutio^i  of  the  suit  If  a  proper  case  for  equitable  intervention 
exists  at  that  time,  the  equity  court  does  not  lose  jurisdiction  by 
reason  of  the  fact  that  before  the  hearing  something  occurs  that 
would,  in  the  first  instance,  have  defeated  the  suit  as  a  suit  in 
equi^." 

§  44.  Tfttt  Vtajttt  for  Eqnitable  Belief  Ih>et  Hot  Give  Jnrisdiotion. 

A  legal  cause  of  action  is  not  made  cognizable  in  equity  merely 
because  the  bill  prays  for  eqnitable  relief.  The  cause  must  be  such 
as  to  justify  the  prayer.  If  equitable  relief  is  prayed  that  ia  not 
essential  to  the  granting  of  relief  on  the  legal  cause  of  action,  or 
that  is  disconnected  -with  it,  equity  will  not  retain  jurisdiction  over 
the  legal  matter." 

iiBuieh  e.  Jones   (1002)    1S4  U.  S.  C.  A.;  1001)  46  a  C.  A.  406,  107  Fed. 

DM,  46  U  ed.  707,  reversing   (1900)    16  683.    (1901)    48  C.  C.  A.  608,  109  Fed. 

App.  p.  C.  23.  676. 

"City  of  Eau  Claire  v.  Parson   (C 
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§  4S.  Effect  of  Orettion  of  Hew  Legal  tiaatij. 

The  adequate  remedy  at  law  auch  as  will  prevent  the  ^ercise  of 
the  junBdietion  of  the  federal  court  of  equi^  mnst  be  an  adequate 
remedy  in  exiBtecce  at  the  time  the  Judiciary  Act  of  1789  was 
passed.  A  statutory  l^al  remedy  created  by  a  statute  euheequent  to 
that  date  will  not  oust  the  federal  court  of  its  equity  jurisdictiop  over 
a  cauae.'" 

§  46.  L^al  Bemedy  in  State  Oonit. 

A  remedy  available  only  in  a  state  court  is  not  an  adequate  remedy 
where  the  plaintifF,  by  reason  of  his  citizenship,  has  a  right  to  have 
the  matter  in  controversy  determined  in  a  federal  court"  This  rule 
is  particularly  applicable  in  those  st^ites  where,  by  reason  of  the 
absence  of  courts  of  equity,  all  rights  are  enforced  in  legal  proceed- 
ings. The  federal  courts  are  bound  to  administer  equitable  remedies 
in  cases  to  which  they  are  applicable,  r^^rdless  of  the  state  practice 
and  state  statutes. ^^  It  is  an  absence  of  an  adequate  remedy  at  law 
in  the  federal  courts,  and  that  alone,  which  conditions  jurisdiction  in 
equity  in  thoae  courts.  The  fact  that  the  party  has  a  remedy  at  law 
in  the  state  courts  is  not  materiah" 

§  47.  Introdnetion  of  Hew  Benedy  at  law  under  State  lawa. 

It  follows  that  the  equity  jurisdiction  of  the  federal  courts  is  not 
taken  away  or  reduced  by  the  creation  of  new  remedies  at  law  by 
stete  statutes.** 

I.  MoCimihag  «.  Wrig\t  (I6ST)  121  U.  8.  201,  30  L.  ed.  936:  Tha  nuIntenutM 
of  a  bill  to  quiet  title  wu  objected  to  on  the  ground  that  by  the  Bt«tutM  ol  the 
■Ute  an  action  of  ejectment  could  be  brought  Against  anr  one  claiming  title  to 
or  an  iotemt  in  land,  though  not  in  possession.  But  it  was  eaid:  "  Billi  quia 
timet,  such  as  the  present,  belong  to  the  ancient  jurisdiction  in  equity,  and  no 
change  In  state  legislation  giving,  in  like  cases,  a  remedy  by  action  at  lav,  can. 


„ , ^ ^...  -    . -        .     I,  BSup.Ct.237,S2I..od.630; 

(189B)    169   U.   S.   466,  42   L,   ed.   819;  Mayer  v.   Foulkrod    (1823)    4  Wash.  C. 

Peck  V    Ayera  ft  Lord  Tie  Co.    (1902)  C.    340,   Fed.   Cas.   No.   9,341;    Boan   e. 

53  C.  C.  A,  661,  116  Fed.  273;   Barrett  Smith    (1821)    2  Mason,  262,   Fed.  Oaa. 

P   Twin  aty  Power  Co.  (1902)  IIB  Fed.  No.    1,174;    Coler   p.    Board    (18S8)    S9 

W              "  Fed.  257;  U.  S.  Life  Ins.  Co.  e.  Cable 

itlnmranoe  Co.  p.  Cable  (C.  C.  A.;  (1900)   39  C.  C.  A.  264,  08  Fed.  761; 

1900)   30  C.  C.  A.  264,  98  Fed.  761.  National     Bure^    Ck>,    p.    State    Bank 

»•  Hidings  V.  Johnson  (1888)   128  U,  (1003)  61  L.ILA.  394,  fi6  C.  C.  A.  667, 

8.  212,  32L.  ed.  401.  120  Fed.  503. 

itsiiyth  e.  Ames   (1898)    169  U.  S.  "Schmidt  p.  Weat   (1900)    104  Fed. 

4ae,  616,  18  Sup.  Ct.  418.  42  L.  ed.  810.  272. 
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of  itself,  curtail  the  juriedietion  in  equity  of  the  courts  of  the  United  Statvs. 
nw  adequate  remedy  at  law,  which  is  the  teet  of  equitable  juriBdiction  in  these 
eonrta,  in  that  which  existed  when  the  Judiciaiy  Act  of  1789  was  adopted,  unless 
subsequently  ehanf^  by  act  of  Congress." 

2.  Pokegama  etc.  Lumber  Co.  v.  Klamath  etc.  Co.  (1899)  96  Fed.  34:  Action 
to  restrain  defendant  from  interfering  with  the  plaintiff  in  the  occupation  and 
management  of  its  lumbering  business.  It  was  objected  tliat  for  the  wrongs  set 
forth  in  the  bill,  the  plaintiff  had  its  action  of  unlawful  detainer  under  the  state 
statutes.  This  was  held  not  to  be  suflicipnt  to  oust  the  equity  court  of  jurisdietioiL 
Said  Morrow,  Circuit  Judge:  "The  civil  action  of  forcible  entry  and  detainer  has 
been  provided  by  the  latv  of  this  etate,  but  not  by  the  laws  of  the  United  States. 
The  remedy  at  law  that  will  oust  this  court  of  its  equitable  jurisdiction  is  not 
what  may  be  found  in  the  state  laws,  but  what  was  provided  in  the  common  law 
as  it  existed  in  this  country  when  the  Judiciary  Act  of  1789  was  'enacted,  or  In 
sonie  act  of  Congreaa  providing  such  a  remedy. ■&  The  civil  action  of  forcible  entry 
and  detainer  did  not  prevail  at  common  law,  and  has  not  been  provided  by 
Congress." 

§  48.  Efleot  of  State  Statnte  Creating  Few  SnbftantiTe  Hgbi. 

However,  though  a  state  statnte  giving  a  new  remedy  cannot 
operate  to  atrip  the  federal  court  of  jurisdiction,  the  existence  of  the 
state  statute  will  be  taken  into  account  by  the  federal  court  of  equi^ 
in  adjudicating  the  rights  of  the  parties ;  and  if  the  remedy  given  by 
the  state  statute  appears  to  create  uew  substantive  rights  in  either  of 
the  parties,  those  rights  will  be  respected  and  enforced  by  the  court 
of  equity. 

1.  Cowley  V.  l/ort\em  Pac.  B.  Co.  (1895)  169  U.  S.  669,  40  L.  ed.  203:  Suit 
in  a  federal  court  of  the  stata  of  Washington  to  vacate  a  judgment  procured  in  a 
state  oourt  by  fraud.  The  local  atatutes  authorised  a  special  proceeding  appropriate 
to  such  a  case.  It  was  held  that  the  federal  equity  court  had  juiisdiction  to  give 
relief  and  that,  in  so  doing,  it  might  enforce  the  right  conferred  by  the  state 
statute  as  a  new  equitable  right.  The  power  of  the  court  in  such  a  cue  is  gauged 
not  merely  by  its  general  equity  jurisdiction  but  also  by  the  spsefal  authority 
given  by  the  local  statute. 

2.  National  Bnrtly  Co.  v.  State  Bank  (1903)  61  L.R.A.  394,  66  G.  C.  A.  667,  120 
Fed.  093,  603:  A  statute  of  Nebraska  authorises  an  original  proceeding  to  annul 
judgments  and  decrees  against  a  party  who  has  a  good  defense  but  who  is  prevent- 
ed from  making  that  defease  by  "unavoidable  casually  or  misfortune."  It  was 
held  that  the  right  created  by  this  law  is  such  a  new  right  as  may  be  enforced  in 
a  federal  court  of  equity." 

»Bob!ns<ni    v.    Campbell    (1818)     3  ti  QormlBj  v.  C]a.A  (ISBC)  \U  V.  S. 

Wheat  212,  4  L.  ed.  372;   Boyle  P.  Zs-  338,  S3  L.  ed.  909;  Davis  e.  Gray  (1872) 

cbarie  (1S32)  6  Pet.  658,  S  L.  ed.  S36;  16  Wall.  203,  21  L.  ed.  447;  Darragh  v. 

Cropper  V.  Cobum    (1856)   2  Curt.  C.  H.  Wetter  Hfg.  Co.  (18S7)  23  C.  C.  A. 

C.  4«5,  Fed.  Cas.  No.  3,416;  Railway  609,  78  Fed.  7. 
Co.  r.  Elliott  (1893)  M  Fed.  772. 
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§  W.  len  of  Remedy  ftt  law. 

Where  the  plaiotiff  at  one  time  bad  a  good  remedy  at  law  but  haa 
lost  it,  the  fact  that  such  legal  remedy  is  gone  anppliea  no  gnnrnd  of 
equitable  jurisdiction. 

United  Blatet  v.  Amet  {I8T8)  B9  U.  S.  3fi,  2S  L.  «d.  296,  affirming  (I8T8)  Pad. 
Can.  No.  14,440:  Under  proceedingn  at  law  judgment  bad  been  obtained  agahiBt 
a  certain  individual,  but  no  satisfaction  was  cditained.  Later  the  plaintiff  dis- 
corered  that  one  A  had  been  a  dormant  partner  with  the  original  deifendant,  and 
lie  accordingly  filed  a  bill  to  hold  A  liable.  It  was  held  that  the  bill  could  not 
be  maintained.  In  the  circuit  court  the  law  of  the  case  was  stated  thus :  "A  judg- 
ment recovered  against  one  of  two  partners  ts  a  bar  to  a  subsequent  suit  against 
both,  though  the  new  defendant  was  a  dormant  partner  at  the  time  of  the  contract, 
and  was  not  discovered  until  after  the  judgment.)'  The  remedy  at  law  ba-ring 
been  lost,  the  question  is  then  presented  whether  such  a  state  of  facta  presents 
a  ease  which  entitles  the  party  to  relief  in  a  court  of  equity.  This  precise  ques- 
tion was  answered  in  the  negative  by  Chaneellor  Kent,  In  Penny  v.  Martin  (18S0) 
4  Johns.  Cb.  AM;  and  the  authority  of  tkat  emiDsot  jurist,  and  the  farce  of  tbe 
reasoning  in  the  opinion  in  that  case,  would  seem  to  be  conclusive  upon  this 
point."  •* 

g  SO.  EqaitaUe  Ctvie  of  AotioB  Unit  Oenenr  with  IbieiMe  ef  legal 

Eemedy. 

It  should  be  noted  that  the  mere  abaeace  of  a  remedy  at  law  is  not 
always  sufficient  to  entitle  the  plaintiff  to  maintain  his  suit  in  equi^, 
for  it  may  possibly  he  that  the  plaintiff  does  not  have  a  good  cause  of 
action  against  the  defendant  either  at  law  or  in  equity.  With  the 
absence  of  legal  remedy  there  most  concur  an  actual  equitable  cause 
of  action  in  favor  of  the  plaintiff  and  against  the  defendant 

roung  f>.  Porter  (1878)  3  Woods,  342,  Fed.  Caa.  No.  18.171:  The  pUintifT, 
having  an  equitable  title  to  land  good  as  against  C,  filed  a  bill  in  equity  to  re- 
cover that  land  of  6,  the  latter  being  at  that  time  in  possession.  The  bill  did  not 
allege  that  the  defendant  B  had  the  legal  title  or  that  he  bad  acquired  possession 
under  any  person  who  had  the  I^al  title.  Nor,  SO  far  as  the  allegations  of  the 
bill  were  concerned,  did  It  appear  that  the  defendant  was  in  any  way  afTected  by 
the  equity  vrhlch  the  plaintiff  attempted  to  set  up.  It  was  held  that  the  bill  was 
not  maintainable.  The  proper  course  for  the  plaintiff  to  pursue  in  snch  case  was  to 
establish  the  legal  title  against  C,  if  possible,  and  then  to  bring  ejectment  at  law 
against  the  possessor,  B,  In  which  action  the  latter  would  have  an  opportunity 
to  plead  innocent  purchase. 

t^Maaon  e.  Eldred    (1867)    6  Wall.       tB  United  States  v.  Ames  (1878)  Fed. 
231,  18  L.  ed.  783.  cverruUng  Bbeeby  V.  Caa.  No.  14.440. 
Mandeville    (1810)    6  Cranrii,  2BB,  3  L, 
ed.  216, 
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%  61.  Sanity  Bnoid  of  JuiidiotioK  over  Simple  Breaeli  of  Contnot. 
The  Ttmedy  for  a  breach  of  a  ccatraot  or  lor  tort  is  hj  an  aotion 
at  law,  and  the  court  of  equity  otdinarilj  Has  no  juriediction  to  enter- 
tain a  soli  for  the  damages  reeutting  therefrom.**  A  bill  in  equity 
caoBot  be  maintained  upon  a  cause  of  aetion  to  recover  damages 
eansed  by  fraudnlent  representation,  such  a  eause  of  action  being 
cognieable  in  a  eourt  of  law.'°  Nor  oan  equity  assume  jurisdiation 
over  a  mere  matter  of  contract  by  reason  of  the  faot  that  the  particular 
vroDg  complained  of  ia  a  refusal  on  &e  part  of  the  defmdant  to  per- 
mit the  plaintiff  to  go  ahead  and  perform.'^ 

1.  Patio*  V.  niyfer  (1S4»]  7  How.  13%  »  L.  ed.  eST>  Tha  purabwcr  of  lud 
being  In  pc— mbioii  filed  «  bill  to  mtrain  the  eoIlaetloR  ol  Um  pnTohiua  money, 
■ne  gnrandn  klkged  wer«  ( 1 )  want  of  title  In  the  Tendop  ftt  Um  time  of  tht  •ftle 
nnd  <£)  Ui  aubaeqnent  InsolTencr.  There  w&a  no  etutrga  of  fraud  or  mUnprcaantti- 
lion.  It  m«  held  that  the  plaintiS'B  remedy  was  at  law  on  the  corawnta  wn- 
tained  in  the  deed,  and  that  eqaltj  had  no  JurlsdietloB.ii 

8.  Bauiyw  v.  Alekwoii  eto.  R.  Co.  (1004;  C.  C.  A.)  63  C.  O.  A.  OOB,  1»  IW. 
100,  (IBOe)  119  SM.  282:  The  plaintiff  alleged  that  be  waa  a  ei«dltor  of  tha  de- 
fendant eampaiij>  hj  rettaon  of  ita  guarantj  of  negotiable  bonda  lained  by  the 
Colorado  Midland.  The  bonda  were  In  poaacealon  of  Ue  Oentral  Tmat  Co.,  having 
bfen  placed  there  hj>  tbe  plaintiff  for  eartaln  uaea.  The  bill  alleged  that  tbe 
Colorado  Uidland  was  defunct  and  that  the  defendant  guarantor  had  denuded 
Itaelf  of  all  ita  propartf  by  tranaferring  the  same  to  another  eompany.  It  wae 
alleged  that  the  tmat  company  waa  wrongfully  withholding  plalntlfT'a  bonda.  The 
bill  aought  to  recover  paeaeeaion  of  tbe  bonda  from  the  tnut  otnnpany  and  to 
mforee  the  liability  of  the  guarantor  againat  the  property  of  the  tranaferee 
noupany.  It  waa  held  that  the  bill  waa  multtfariona  and  furthermore  that  the 
plaintlfTa  remedy  waa  at  law.  Bald  the  eourt:  "Hla  remedy  agatnat  tha  tmat 
company  la  by  an  aetion  at  law  In  trover  or  replevin,  and  hia  remetfy  againat  tha 
railroad  company  la  1^  an  action  at  law  upon  tbe  gnaranty.  No  action  can  be 
maintained  against  the  truat  company  and  tbe  railroad  oompany  jointly,  becauaa 
the  latter  haa  taken  no  part  in  the  oonveralon  of  the  eomplalnanf  a  bonda,  and  the 
lonner  ia  not  a  party  to  the  guaranty.  The  faot  that  It  may  be  dlfBcult  to  proro 
tha  value  of  bla  bonda  or  of  the  guanm^  in  an  aetion  againat  the  truat  company 
doea  not  aupply  a  reaaon  for  resorting  to  >  court  of  equity  to  recover  of  tte  tnut 
company." 

It  waa  admitted  that  afUr  raeovertng  a  Judgment  at  law  againat  the  railroad 
eompany,  the  plaintiff  wonid  have  a  right  to  cone  Into  equity  to  reach  the  prop- 
erty of  the  tranaferee  company. 

§  08.  Xxisttaoe  of  Irut  or  OtUt  Titia  to  Xqnitablo  Baliof. 

While  the  remedy  for  the  reoovery  of  any  pecuniary  demand, 
whether  arising  from  breach  of  contract  or  tort,  is  ordinarily  by  an 

Uleott  V.  Nealy   (IW)    140  U.   B.  »  Strang  o.   Richmond    etc.   B.    Co. 

lie,  as  L.  ed.  361.  (1000)  4,1  V.  C.  A.  4T4,  101  Fed.  Sll. 

••Martin  v.  Wlbon  (0.  0.  A.j  IMT)  »  Noonan  t>.  Lee  (ISOei  2  BlaA  <W, 

W5  Fed.  97.  17  L  ed.  278. 
Ef.  Prae.  Vol  1^-3. 
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action  at  law,  if  in  addition  to  the  recovery  of  monej  the  plaiuti£F 
seeks  to  establisli  and  enforce  a  trust  in  his  favor,  and  to  obtain  a  Bale 
of  property  to  satisfy  his  claim,  equity  has  jurisdiction ;  ^'  and  the 
presence  of  any  distinct  and  sufficient  title  to  equitable  relief  will  give 
the  court  of  equity  jurisdiction  over  a  matter  of  the  breach  of  con- 
tract or  tort ;  as  where  the  controversy,  in  addition  to  tlie  breach  of 
contract  or  tort,  involves  a  matter  of  equitable  lien,'*  or  trust;  or 
where  the  controversy  involves  the  rights  of  different  peraons,  or  is 
otherwise  too  complicated  for  a  court  of  law. 

1.  ffwilar  V.  RobbiM  (IMS)  117  Fed.  «£0:  The  bill  wu  filed  agaliut  u  ent- 
while  treMurer  of  »  railroad  corapai^  to  recover  hinda  reoelTed  by  him  In  Mb 
offlcUl  capMcitf,  but  muuMoiintod  for.  A  Iwiik  wu  joJoed  ea  defendant,  upon 
the  allegation  that  it  bad  oolluded  with  the  individu*]  defendant  and  had  pennltted 
him  to  withdraw  fnnda  frran  hie  aeoount  in  the  bank  u  tnaaurer  and  had  per- 
mitted him  to  redepoeit  the  uune  in  another  capacity,  with  fraudulent  intent 
to  aaaiet  him  in  appropriating  the  fund  to  Mi  own  use.  It  wae  objected  that  the 
plaintiff  had  a  sufflcient  remedy  at  law,  but  it  wai  heM  that  the>bfll  could  be 
maintained.  Said  the  court:  "Were  this  a  bill  to  seek  to  recover  tite  funds  from 
the  former  treasurer  alone,  the  ranedy  at  law  would  be  adequate  and  complete; 
but  the  main  object  of  this  bill  ia  to  charge  the  defendant  bank  as  a  tnutee." 

2.  MiatouH  Broom  Mfg.  Oo.  v.  (Taymon  (1902;  C.  C.  A.)  S3  G.  C.  A.  IS,  US 
Fed.  112:  Tfae  vendor  of  a  lot  of  bnxmi  com  filed  hie  biU  to  rescind  the  lale  and 
tcoover  the  property,  alleging  that  the  lale  wae  induced  by  tfae  fraud  of  the  vendea 
and  that  the  latter  had  no  intention,  at  the  time  of  the  puTchaoe,  of  paying  there- 
for. It  wae  iasiated  for  the  defendant  that  the  legal  remedy  by  replevin  wae  en- 
tirely adequate.  But  it  was  held  that  the  court  of  equity  bad  Jurisdiction.  Said  the 
court,:  "The  tact  that  the  fraudulent  vendee,  when  the  election  to  rescind  Is 
made,  occupies  the  position  of  a  trustee,  should  dispose  a  court  of  chaneery  to 
assume  jurisdiction,  on  the  ground  of  declaring  and  enforcing  the  trust,  naleas 
the  transaction  is  a  very  simple  one,  wMch  can  be  investigated  readily  by  a  court 
of  law  and  tried  to  a  jury.  In  the  case  before  us  the  bill  alleged  that  such  part 
of  the  broom  com  as  had  not  been  worked  up  into  brooms  had  been  mingled  by  the 
broom  nnnpany  with  otiier  broom  com,  which,  as  a  matter  of  couree,  rendered 
it  difficult  of  Identification.  It  was  also  dlselosed  by  the  bill  that  the  property 
had  been  twice  sold,  and  that  the  rights  of  the  alleged  purchaaen  would  be  a 
subject-matter  for  careful  inveetigatiMi.  It  waa  also  charged  in  the  bill  that  a 
part  of  the  cnmnodit?  had  been  manufactured  into  brooms,  and  oonaigned  to  third 
persons,  who  were  acting  In  collusion  with  the  brocsn  oompaay,  and  who  wera 
chargeable,  as  fraudulent  tmsteea,  with  the  property,  or  tfae  proceeds  thereof, 
which  they  bad  received.  It  was  obvioua,  therefore,  that  the  eoniriainant  could 
not  obtain  complete  relief  by  a  single  action  in  replevin,  such  as  he  oottld  obtain 
by  the  more  flexible  processes  of  a  court  of  equify."  n 


itTownaend  v.  Vanderwerker   (IS96)  ■■  A  Mil  seeking  relief  against  a  sale 

160  U.  B.  ITl,  M  L.  ed.  383,  16  Sup.  Ct.  procured  by  fraud  ia  not  demurrable  oq 

tSB.  the  ground  that  there  la  an  adeqoata 

ti  Walker  v.   Brown    (1997)    160   U.  remedy  at  law,  where  It  appe«M  that 

3.  QS^  41  L.  ed.  8«(,  the  prooednre  ta  e^^  aSords  a  faon 
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S.  MttM  lAfv  Int.  Co.  V.  Lyon  Co.  (18S0)  44  Fed.  S20,  (1897)  88  Fad.  820, 
(1S99)  05  Fed.  326:  A  eonnly  isaned  bonds  for  m  certain  sum,  pkrt  of  which  went 
bt^oiid  the  eonatitutionftl  limit  of  indebtednew.  In  an  mction  tit  Uw  the  payment 
of  the  bonds  waa  resisted  for  the  reason  atated,  but  inasmuch  as  it  appeared  that 
part  of  the  bond  issue  was  good,  a  judgment  was  entered  for  defendant  without 
prejudice  in  order  that  the  plaintiff  might  be  at  liberty  to  sue  in  equi^.  A  suit 
in  equity  was  then  brought  by  the  bondboldera  in  order  to  have  an  accouatiog 
as  to  the  valid  and  invalid  portion  of  the  bonds  and  judgment  for  such  portion 
•a  was  good.  It  was  held  to  be  a  proper  case  for  the  exercise  of  equitable  juria- 
dktlou. 

4.  Hedlutid  r.  Dewey  (1000)  106  Fed.  HI:  A  receiver  filed  a  bill  against  ti 
qnondam  itockholder  of  a  national  bank  and  sought  to  have  the  transfer  of  stock 
by  which  be  bad  ceased  to  be  a  stockholder  set  aside  boeauae  colorable  and  intended 
merely  to  enable  the  stockholder  to  evade  his  liability.  The  bill  asked  that  said 
■to^holder's  name  be  re-entered  in  the  stock  book  as  holder  of  that  stock.  It  also 
prayed  for  a  mon^  decree  to  the  extent  of  the  legal  liability.  It  was  objected  that 
the  remedy  was  at  law,  inasmuch  as  the  receiver  could  ignore  the  transfer  and  re- 
cover If  he  could  show  the  transfer  to  be  fraudulent  or  colorable.  But  It  was 
held  that  equity  had  jurisdiction  by  reason  of  the  particular  relief  sought,  al- 
though the  reoovery  of  the  damages  was  the  actual  object  of  the  Bnit>* 

g  S3.  Other  ninitratioiu. 

In  the  following  cases  liability  arose  from  a  breach  of  contract  but 
the  coort  of  equity  was  held  to  have  jurisdiction  because  of  some 
circnmstance,  connected  with  the  cause,  which  rendered  the  legal 
remedy  impracticable  and  inadequate. 

1.  WaOa  Wallo  v.  Walla  Walla  Water  Go.  (ISOS)  172  U.  B.  1,  43  L.  ed.  341 : 
An  ineorporaled  city  made  a  contract  with  a  water  company  for  supplying  water. 
SnbMqnently,  the  city  proposed  to  build  water  works  for  itself.  The  water 
eompauy  thereupon  flied  a  bill  for  an  injunction,  claiming  that  the  operation  of 
water  works  by  the  city  would  be  in  violation  ot  the  company's  contract  to  supply 
water.  It  was  insisted  for  the  city  that  if  this  were  so,  the  plaintiff's  remedy 
would  be  in  a  court  of  law,  to  recover  damages  for  the  breach.  But  It  was  held 
that  the  suit  disclosed  matter  of  equitable  cognlsance.n 

2.  Svervtt  v.  Independent  Sohool  Dittrict  (I90I)   100  Fed.  607:     Bonds  were 

efficient  relief  than  wonid  an  action  at  an  adequate  remedy  at  law.    The  oourt, 

Uw.    Refining   Co.   v.  Fancher    (180S)  however,  did  not  advert  to  the  difficulty 

146  N.  Y.  502,  666,  667,  40  N.  E.  206,  that  might  be  euoountered  In  a  court  of 

27     LJLA.    757;     Morse    v.    Nicholson  law  in  giving  effect  to  the  right  of  ac- 

(1807)   66  N.  J.  Eq.  70S,  38  Atl.  178.  tion,  ariBing  from  the  triple  relaUon  of 

>*In   Godfrey   n.   McConnell    (1006)  the  parties  and  fr<»n  the  fact  that  tti» 

161   FM.  783,  it  was  held  that  a  bill  action  Is  In  fact  the  action  of  the  eor- 

eould   not  be   maintained   by  a   stock-  poratlon.    Wonld    the    stockholder    be 

bolder    in    right    of    the    corporation  permitted  to  sne  at  law  in  the  name  of 

•gUnst  directors  and  others  who  had  the  corporation  f 

eo-operatad  to  defraud  it,  where  a  de-       f  Accord,  DeflasM  Water  Co.  ^,  CH^ 

eree  for  damagaa  was  the   only   relief  of  DefiMce   (1808)  00  Fed.  7tt. 
fon^k    The  tdalatiff  bad,  it  vtu  nld, 
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issued  hj  ft  eeboel  distrtct.  Aftovwnrda  this  •chsid  diatiilet  s>»  nibdividad  tnto 
a  DUraber  of  otha*  distriota,  awi  UHder  tbe  atfttutea  of  the  atAta  the  Bstlae  jadebi- 
edaeaa  af  the  old  distriet  beauna  chaif|eabla  to  tha  oew  disMota  aaioialty  fa  aquita- 
ble  iH<^wiioiia.  It  was  beld  that  tha  eauft  of  equity  bad  juriadiotloa  of  » 
suit  to  apportion  the  debt  amoag  tha  dlatrifta  aJid  to  gha  jiadgmrat  ia  hivor  of 
the  bondboldera.  Batwaem  tha  boadholden  aad  tba  nan  dlatrieta  than  imq  Bp 
yrirlty  at  OMitHMt  auch  *a  wauld  enable  the  plaintiff  tf  bring  an  action  at  law. 

».  Bmr^t  V.  Ttein  OU^  Pover  0«.  (1B02)  Hi  S^  Ul,  tiaU)  SI  a  0.  A.  2tB. 
IW  Fed.  MM:  Tba  vwner  ef  optima  for  laqd  Ipoated  an  a  liva*  aaaignad  \b»  laHa 
to  the  promoterv  of  a  power  company  with  tbe  understanding  that  he  waa  t*  be 
gives  b«ada  sf  tha  aempany  ar,  failing  that,  to  be  paid  in  aaah.  The  pfMiotera 
tailed  to  mrrf  ottt  their  agpaeaaent,  and  the  plaiatiff  filed  a  bill  in  wbioh  ha 
aaugbt  to  proteat  Us  rl^ta  undav  tha  optlona,  demaadiag  tbe  fulAllnent  at  t^ 
eMtvaat.  Inaamoali  as  tbe  optlona  were  about  to  ezplia,  a  Koalvar  waa  adcad 
Ib*  to  cewOTTa  the  proparty  and  intereats  of  all  pavtiea.  It  i»aa  objaetad  that 
tbe  wreng  eomplalned  e(  was  a  mere  breaoh  of  oontraot  and  ^t  tbe  plalntifff 
remedy  waa  at  law.  In  view  of  the  ipeclal  relief  aought  and  in  vlaw  of  the 
abortneaa  of  the  tine  before  the  optlona  would  expire,  tba  objaation  waa  ovwruled. 

4.  Wtwaomb  v.  Mwluai  lAf*  In*.  Co.  {\%1^)  Fed.  Cas.  Na.  1^147:  ThaM  had 
be«k  aeverat  transfers  or  aaaignmeBta  ef  a  llta  iBaurauae  poli^  and  tha  v^rioaa 
partiea  bad  thereby  acquired  conflicting  interesta  in  ita  proceeda.  It  waa  held 
that  equity  had  jurisdiction  to  entertain  a  bill  t«  settlf.  the  vigtltft  (|f  a^l  V^f 
partiea,  though  ordinarily  the  aaiignee  of  a  policy  would  be  required  to  sue  at  law, 

%  M.  XqwteU*  TiwiaiUattm  \a  Jadvm  TtwIh  for  Vn«fit  »f  itnuv» 
Where  a  promise  hiares  to  tlie  benefit  of  one  who  is  a  stranger  to 
the  consideration,  as  for  instance  where  a  purchaser  of  land  aseumea 
a  mortgage  and  promises  to  paj  the  debt  due  to  the  mortgagee,  equity 
has  jurisdiction  of  a  suit  brought  b-  such  stranger  to  the  considen^- 
tioq  to  enfoi^  the  cqqtrflct,  tJiere  being  no  remedy  ^t  I^w  iq  tb^  pw 
ticulap  juriadiotitnt.  The  queation  whether  the  remedy  ia  fit  law  0¥  \n 
equity  ob  sutdi  a  pFomise  is  governed  by  the  law  of  tbe  plaee  whrae 
the  suit  la  brought'* 

Cmtral  ^tooHo  Qo..  v.  Ppra^e  Bleciric  (Jo.  (1902;  C.  C.  A.)  67  &  C.  A.  IfT, 
120  Fed.  980:  The  plaintiff  below  was  the  creditor  of  a  corporaUon  all  of  irtioaa 
debta.  It  waa  alleged,  had  been  aaaumed  by  the  defendant  corporation.  The  ao- 
Uqn  iraa  bToii|[ht  to  enforce  the  debt  tn  questlmi  sfalnat  the  eempa^  that  ha4 
Ksaifped  to  VV  A^  Mtn^-  It  waa  l|eld  that  thf  queaUon  qbether  t^e'ppM^ai^tig 
alipqjd  b*  ^t  )|w  0^  t<t  t^V^fy  depended  fipM  the  la^  of  tha  formo.  I;  qtat^a 
where  partlaa  nat  fa  piMty  with  the  oonBideratlon  oan  naowv  at  law  on  a  aoq- 
tract  Bade  fof  tiieir  benefit,  tbe  action,  if  brought  in  tbe  federal  oeurta,  ataonld 

llSallar  «,   AAfavd    flSM)    IBS  V.  Wlllard  v.  Wood  (IS9«)  164  U.  a  HL 
8.  610,  33  L.  ed.  667;  Wlllard  o.  Wood   41    L.   ad.   S31;    Benjaiala   v.   QaniiM 
JIMQ)   lU  U.  S.  am,  H  I-  ad.  810;    (ISTB)    8  Wooda,   lOi,  Md.   Qm.   Ha. 
Union  Uutual  Lite  Ins.  Oo.  n.  Hanford   I,30a 
(18|8)    143  U.  8.   187,  30  L.  ad.  118) 
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Im  on  tl»  Uw  lide.    In  sUtea  where  luch  an  tetioa  at  law  caosot  be  waintoiMd. 
tha  pnceeding,  U  proaecuted  in  the  I«dsial  oourt,  abould  be  brouglit  in  equity. 

%  M.  ktt  by  LegttM  «g>iiut  Xzwmtor. 

The  right  of  a  le^tee  sgainst  an  executor  to  recover  a  l^acj  is 
reoognized  as  a  case  proper  for  equitable  relief,  there  being  qo  right 
to  recover  at  law  on  such  a  claim  where  the  executor  has  made  no  ez- 
pieflB  promise  to  pa^  the  l^acy." 

§  U.  Suit  to  Frottet  Eitat«  ef  Xarrled  Toman. 

The  property  rights  of  a  marriGii  woman  are  peculiarly  within  the 
protection  of  tjie  court  of  chancery ;  and  equity  will  entertain  a  suit 
Itrought  in  respect  of  her  property  in  the  name  of  herself  and  husband. 
■  The  fact  that  an  action  at  common  law  would  lie  in  their  name  does 
not  defeat  the  right  to  maintain  the  suit  in  equity,  since  the  right  of 
a  married  woman  can  be  more  fully  protected  in  the  equitable  forum. 

Btmt  V.  Danforth  {1860}  2  Cuit.  C.  C.  W,  Fed.  Ca&  No.  S^;  A  married 
woman  filed  a  bill,  her  husband  joining  in  the  suit,  to  recorer  proper^  that  had 
berai  settled  on  her  to  ber  sole  and  separate  use.  It  was  insisted  tliat  tiiey  had 
an  adequate  remedy  at  law  in  an  action  brought  In  the  joint  names  of  the  hus- 
band and  wife,  but  it  wm  held  not  so.  Said  Curtis,  Circuit  Justice:  "  Xbe  right 
of  a  feme  oorert  to  receive  and  enjoy  a  sum  of  money  to  her  separate  use  cannot 
be  deemed  sufficiently  protected  by  a  suit  at  the  cMomon  law  in  the  joint  names 
of  her  husband  and  herself.  Such  a  suit  reduces  the  chose  in  action  to  his  poa- 
seasion,  not  to  hers.  And  ho  far  fran  ita  being  the  only  remedy  for  the  re- 
covery of  mcMiey  due  to  the  wife  under  a  trust  for  her  Bole  use,  I  apprehend  a 
court  of  eqvity  would  enjoin  the  husband,  on  the  ai^cation  of  the  wife,  fnan 
proaecuting  snch  a  Huit,  if  he  were  to  ctsnmenee  (me," 

§  67.  Xqiiltabl«  Title  to  Legal  Bight  of  Action. 

The  aoquiaition  of  an  equitable  title  to  a  purely  legal  ri^t  of  action 
does  not  always  entitle  the  holder  of  such  equitable  title  to  sue  in 
equity.  Thua,  where  a  city  became  obligated  by  contract  to  pay  renta 
for  hydrants  to  a  water  company,  and  the  company  executed  a  trust 
deed  on  all  its  property,  including  rents,  revenues,  and  income,  and 
the  trustee  named  in  the  trust  deed  afterwards  brought  suit  to  fore- 
close the  same,  it  was  held  that  in  this  foreclosure  suit  the  trustee 
could  not  recover  a  judgment  against  the  city  on  the  claim  for  water 
rents.  In  discussing  this  point  the  court  said :  "  The  assignee  of  a 
chose  in  action,  or  any  cej^t  ^rue  trust,  cannot  sue  in  equity  merely 
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because  hie  interest  is  equitable.  If  it  be  conceded  that  the  trustee  in 
this  cose  acquired  the  legal  title,  and  bad  a  right  in  his  own  name  to 
sue  the  city  upon  the  contract,  it  was  a  right  to  sue  at  law,  and  not  in 
equity."  *" 

g  58.  Big^t  to  HsTe  Diaoorety  ai  Afleotisg  ]'iiriadioti<aL 

Courts  of  equity  will  not  assume  jurisdiction  to  render  a  money 
judgment  for  a  breach  of  contract  on  the  ground  that,  in  the  prose- 
cution of  an  action  at  law  on  euch  contract,  the  aid  of  equity  would 
be  needed  to  enforce  discovery.  Such  Lid  in  the  federal  courts  must 
be  sou^t  in  separat«  proceedings,  to  the  end  that  the  right  of  trial 
by  jury  in  the  le^l  action  may  be  preserved  intact.**  Besides,  the 
federal  courts,  sitting  as  courts  of  law,  are  endowed  by  statute  with 
ample  power  to  enforce  all  necessary  discorery  in  proceedings  before 
them. 

India  Suhher  Co.  v.  CoHaoHdated  etc.  Co.  (1902)  UT  Fed,  3fi4:  The  bill  sought 
a  mxynry  of  dvnagei  for  •  breach  of  contnet.  The  claim  to  equitable  jurisdic- 
tion was  based  on  the  tact  that  the  contract  alleged  (o  have  been  violated  con- 
t*iiied  a  proviaion  for  an  inspection  of  books  bf  the  plaintiff  in  order  that  the 
Mnount  of  liability  under  the  contract  might  be  properly  ascertained.  It  was 
insisted  that  the  court  of  equity  had  Jurisdiction  to  enforce  this  provision  for 
diBcav«i7  and  that,  having  thus  acquired  jurisdiction,  it  would  determine  the 
whole  controversy  and  award  damages  for  the  breach.    But  itwas  held  otherwise.*) 

§  58.  Tnriidiction  in  Caaei  of  Tretpan. 

A  court  of  equity  has  no  jurisdiction  to  enjoin  a  single  trespass  on 
agricultural  lands  where  the  probable  injury  is  not  shown  to  he  de> 
structive  of  any  part  of  the  real  property,  or  irremediable.  The 
remedy  is  by  action  at  law.  Furthermore  where  equitable  aid  is  in- 
voked on  the  ground  of  irremediable  injury,  the  allegations  of  fact 
must  be  such  that  the  court  can  see  from  the  nature  of  the  eontem* 
plated  wrong  that  irremediable  mischief  may  reasonably  be  expected 
to  follow  from  the  threatened  injury.*' 

g  60.  In  Ejeotment  Suit  Bemedy  Ii  at  Law. 

Where  a  suit  is  in  the  nature  of  an  ejectment  and  no  particular 
gronnd  of  equitable  jurisdiction  is  stated,  the  remedy  is  at  law:  a 

**  Cltr    of    Eau    CMn    v.    Payson  "  Hartford  Rubber  Works  Co.  v.  Con- 

(1901)  M  C.  C.  A.  4M,  107  Fed.  662,  solidated  etc.  Co.  (1902)  117  Fed.  1008. 

(1001)  49  C.  C.  A.  e08.  100  Fed.  678.  «» Indian  Land  ft  Trust  Co.  p.  Shoen- 

"Scott  V.  Ne«ly   (1881)    140  U.  8.  felt   (1906)   68  C.  C.  A.  196,  IM  Fed. 

107,  100.  S6  L.  ed.  868,  869.  *M. 
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Buit  in  eqiiity  will  not  lie  to  recover  property  that  ia  in  the  possession 
of  another  under  such  circumstancee  as  would  enable  the  aggrieved 
person  to  bring  bis  action  of  ejectment** 

1.  Joknion  V.  Mundag  (1900;  C.  C.  A.)  44  C.  C.  A.  61,  104  Fed.  SH:  An  ad- 
Terae  claim  having  been  filed  in  «  goyenuneiit  Und  office  Kgatiut  oertain  partiee 
entering  a  lode  mioing  claim,  a  bill  in  equity  was  inbKquentlf  filed  by  tlie  ad- 
vene claimant  in  order  to  asaert  hii  title.  The  bill  relied  upon  a  purely  legal 
title  acquiTMl  bj  a  purchase  at  a  sberiff'B  sale.  It  WM  held  that  the  remedy  vaa 
at  law  and  that  equity  had  no  jnrisdiction. 

2.  UcOuire  v.  PeMueola  City  Co.  (1901;  C.  a  A.)  44  G.  C.  A.  670,  lOB  Fed. 
077:  A  bill  In  the  nature  of  an  eje«taient  aoit  was  brought  by  the  pUntiff 
against  many  defendants  who,  it  was  alleged,  had  brdbly  entered  npon  the 
pranisM  in  quection  and  ejected  &m  plaintiff.  It  was  hdd  that  the  rtmedy  was 
at  law;  and  also  that,  whether  one  or  many  suits  at  law  would  b«  neoeasary, 
equity  had  no  jurisdiction. 

§  61.  Wlien  Suit  to  ftniet  Title  Kaintainable  in  Xqnity. 

Connected  somewhat  with  the  rule  that  prevents  the  bringing  of  a 
suit  in  equity  in  the  natiij^  of  ejectment  to  recover  the  possession  of 
land,  is  another  rule  to  the  effect  that  a  suit  in  equity  will  not  lie  to 
quiet  the  title  to  land  where  the  plaintiff  can  maintain  his  ejectment 
at  law.  For  this  reason,  as  a  general  rule,  a  bill  to  quiet  title  can  be 
maintained  only  by  one  who  allies  himself  to  be  in  poasesBion ;  or  at 
least,  if  he  is  shown  to  be  out  of  possession,  he  must  show  some  other 
title  to  equitable  relief  than  that  which  arises  from  the  fact  that 
he  is  out  of  possession.  Under  the  jurisdiction  and  practice  in 
equity,  independently  of  statute,  a  bill  to  remove  a  cloud  on  title, 
which  avers  no  facts  conferring  the  ri^t  to  other  equitable  relief, 
must  show  that  the  plaintiff  has  the  legal  title  to  the  land  and  that  le 
is  in  possession.  The  bill  cannot  be  maintained  without  clear  proof 
of  both  possession  and  legal  title  in  the  plaintiff.  If  plaintiff's  title 
is  legal,  and  he  is  out  of  possession,  his  remedy  is  et  law,  by  eject- 
ment If  hifi  ti£le  ia  equitable,  and  not  such  title  as  will  support 
ejectment  ^^  must  first  acquire  tbe  l^al  title  and  bring  ejectment.*" 
A  party  out  of  possession  and  holding  legal  title  to  land  cannot  main- 

4«L«easBagne  t>.  Chapnls  flSOI)   144  «>Fnwt  t.  Spltley  (18S7)   121  U.  8. 

r.  a  lift,  38  L.  ed.  36S;  Black  v.  Jack-  BS2,  GSfl,  7  Sup.  Ct  112e,  30  L.  ed.  1010, 

•on  (I9D0)   177  U.  S.  340,  SSI.  44  L.  ed.  lOlZ;  U.  S.  e.  Wilson   (ISSO)   IIB  U.  S. 

Ml,  BOS;  Oordan  r.  Jackson  (180S)  72  80,  SO,  0  Sup.  Ct.  001.  30  L.  ed.  110,  112; 

Fed.  SB;  RandoIiAi  v.  Allen   (ISOO)    19  Bent  P.  Hall   (1002)   56  C.  a  A.  246. 

C.  C.  A.  ass,  73  Fed.  23:   Morrisoo  v.  110  Fed.  342,  34fi. 
Marker  (1809)  »3  Fed.  B02;  Baujey  v. 
Cot\  Co.  11901)  no  Fed.  62;  Oaa  Co. 
V.  Uner  (IWt)  00  Fed.  12,  2S. 


4d  PEbiOUL  fetjbit¥  fRACTttJfe.  t|  62 

tain  a  bill  in  eqiitfj  b  csHc^l  i  ihH  d^fed  &e  A  tsbud^  the  defehdant 
being  IH  possefcsiwt    Tfafe  VrnHy  li  BJ  fijtelmtol  HI:  li*." 

1.  United  State*  o.  WiUon  (1886)  118  U.  S.  86,  30  L.  ed.  110:  The  Uoited 
SUUb  clftUned  to  hive  ftcqulrod  tllle  to  the  Und  iii  ebtittvVer^  at  4  wle  faiKde 
to  efif6r(%  the  jkfment  ol  retenbe  tuea  and  poiftltret.  A  suit  wm  broufbt 
agatiut  the  defetidEata,  being  in  poaBesBiou,  to  qdiet  title  luid  to  Mcure  Judgment 
for  pocB^nltoti.  It  wu  held  tfakt  ^uit;  h&d  uo  juriBdietinn.  Skid  Mr.  Justice 
Mltthewa:  "  Skvlng  thfe  hg&l  title,  then,  btit  beihg  tvfH  tmt  of  poMeWion  by 
defeadftuts  holding  adTersely,  the  remoif  of  the  United  Stktn  is  mi  Uw  to  re- 
coi-er  p6i«eMii>n.  Equi^  In  stacb  cOAes  hirf  no  jnrfvdlction,  tmlhw  its  nM  b  i^ 
quired  to  remove  obsttdei  which  pnvtet  m  snceenful  resort  to  *A  Ktiijn  of  ejeA- 
meUt,  m  when,  After  repented  tctions  it  Inw,  Its  juHsdlcttoh  !i  InratMl  tb  pve- 
rent  t  mmtipKci^  of  snlts,  or  theh  tn  other  fl)mMc  v^oitiMe  grtninlk  far 
reltet.  BtllB  'gUa  ffmer,  avch  )U  this  fs,  t»  nmove  n  eloud  Inn  »  Itgal  titles 
cannot  be  brought  by  one  not  In  pouesaion  of  the  real  estkte  in  controVei^,  fw^ 
cause  the  law  gives  a  remedj  by  ejectment,  which  is  plain,  adequate,  and  com- 
plete.   This  Is  the  familiar  doctrine  of  this  conrt."  *i 

2.  Frey  v.  WilUnighhy  (18M)  U  C.  C.  A.  463,  03  Fed.  8M;  The  bill  souffht 
to  leaver  poSBeuioA  of  land  and  to  have  a  decree  qnieth^  title.  The  defenduts 
wer«  in  actual  pOBOEasion  claiming  to  have  the  legal  title.  Ute  bill  was  dismissed 
without  prejudice  to,  plaintiff's  right  to  sue  at  ^w.  Baid  Caldwell,  Circuit 
Judge;  "  The  complainantB'  remedy  at  law  is  plsia,  speedy,  and  adequate.  There 
is  no  impediment  to  tta  s^i^eVtioni  add.  Where  tliis  Is  the  akae,  one  claiming  b) 
be  the  owner  In  fee  of  lands  Which  are  fn  tlie  actual  adVertte  posMessIon  of  anothA 
cannot  niaintain  a  suit  In  equity  in  the  fed^^l  cdurt  in  the  stkte  of  Nebradm, 
or  in  fuy  other  state,  against  the  parfy  in  possession  to  reeover  the  {KMeaeion 
of  the  land,  or  to  establish  his  title  thereto."  «■ 

§  'e2.  Additional  Titlie  to  Equitable  !&«U«f  Confen  toiifdiotioiL 

When  in  addition  to  seeking  a  vindicfction  of  his  title  trad  -the  re- 
cov^  of  the  possession  of  land,  the  plaftiti'ff  shows  facts  entitling 
him  to  a  decree  cancelling  conveyalnces  made  to  the  dsfendRnt  and  a 
perpetual  injimction  'frtrni  interference  with  his  possession,  ^ectment 
is  not  a  complete  or  adeqnflte  remedy,  and  equity  will  asisnme  jnris- 
diction ;  *•  and,  of  'cdurse,  in  any  case  where  the  plainrti'ff  shows  an 
independent  title  to  eqnitable  reHef  sutttcient  to  cavase  eqoitable  jnris- 

<*  Adoue  t>.  Straban  (ISM)  ST  Fed,  *tAooord,  Sanders  v.  Dererenx  fISMI 
691;  Hudpon  f.  Randolph  (1891)  13  C.  8  C.  C.  A.  6^9,  60  Fed.  311 1  LelKhton 
C.  A.  408,  66  Fed.  216;  'Davidson  P.  e.  Young  (18B2)  18  L.R.A^  268.  10  Tl. 
Calkins  (1899)  98  Fed.  236;  Baylor  v.  8.  App.  208,  3  C.  C.  A.  176,,  G2  Fed. 
Clark  (1808)  89  Fed.  7.      „    .  430;  Bigelow  .v..  Chatterton    (1892)   10 

"  Hipp  p.  Babin  (1856)  10  How.  271,  U.  S.  App.  267,  280,  B  C-  C.  A.  402,  51 
lb  L.  ed.  633;  Ellis  p.  Davis  (1883)  109  Fed.  614. 

U.  S.  486,  27  L.  ed.  ltK)6;  Killian  P.  ,  4,».Steani  S^ne.  Cutter  Co.  r.  Jones 
Ebbinghaus  (1884)  110  U.  8.  S68,  28  (1882)  13  EBd..S67;  Warli.i'.ChfciiiheT- 
L.  ed.  246;  Fussell  p.  Qregg  (1885)  113  Uin  (VaW)  2  Black,  430,17  L.  ed.  31D. 
U.  S.  OGO,  see,  28  L.  ed.  003,  906. 


§g  83,  64]     LIMITATIONS  ON  JURISDICTION  OF  EQUITY.  41 

diction  to  Htttkch,  the  suit  to  quiet  title  will  be  entertained,  thoi^  the 
jduatiff  ifi  BOt  in  poeseuion. 

Peek  V.  lyera  i  lord  Tie  Co.  (1002;  C.  C.  A.)  63  C.  C.  A.  W1,  Ilfl  ¥'ad.  2T3: 
A  bilt  *U  fltied  tA  quiet  title  and  to  have  sn  fnjunctioii  againat  wut«  and  de- 
BtHAttbK  9t  Um  ti^lulaM  in  question,  alu  for  an  acmuntlng.  In  iit  aspect  «s 
•  Mil  to  ({ttiel  tftb  jHriBdditioA  ««b  Wanting,  because  the  plaintiff  «M  sbovn 
not  to  be  in  pdaBoBalon.  But  oA  the  point  of  tbe  injunction,  the  equitj  Jurisdic- 
tion was  dear.  Having  thus  acquired  jurigdiction  of  the  cause,  it  waa  held  that 
ttie  qufStion  of  title  could  properly  be  adjudicated,  that  beitig  proper  in  order  to 
prerent  a  multiplicitj'  of  suitA,  and  indeed  being  1b  a  measure  necessary  to  Ute 
determination  of  the  question  of  injunction. 

§  «0.  EfMt «(  State  StattttM. 

*t^e  getjetal  tule  that  a  bill  to  quiet  title  will  not  lie  unless  the 
plaintiff  is  all^ady  in  possession  has  been  considerably  upset  by  the 
rfwf^itiou  of  the  qualifying  principle  that  the  federal  courts  will 
gi'r^  'e&tkit  to  a  local  statute  allowing  snch  a  bill  to  be  maintained  with- 
oM  ttta  allegaticm  of  actual  possession  in  the  plaintiff.***  The  idea 
he^  \s  that,  in  authorizing  such  a  bill,  the  local  statute  creates  a 
right  alTiJ  tiemedy  which  it  is  the  duty  of  the  federal  courts  to  recog- 
nrae.  Sotde  difflcillty  has  heen  experienced  in  applying  this  doctrine, 
and  as  a  result  not  a  little  confusion  is  found  in  the  decisions.  The 
question  involved  is  one  of  law  rather  than  of  mere  practice,  and  we 
shall  not  here  enter  on  an  attempt  to  work  iJie  question  out  in  detail. 
Pattofteht  cases  "will  he  found  cited  in  another  connection.** 

§  "M.  SliliBdiOtitiii  tn  ISnitl  for  Atcountin^. 

Among  the  moat  prominent  heads  of  equity  jurisdiction  is  that  of 
aOMfuftiDg.  Wbere  a  tmt  abvelves  an  VocdntiKg  «f  maay  it^ns  of 
^MMifife  ttoA  edcpense,  erfntty  aasmnes  jdrisdiction  ahnoA  as  a  matter 
of  COUMe.  No  remei^  at  law  is  adequate  which  requires  the  submis- 
sion of  matters  of  account  to  a  jui:y.''  In  such  causes  the  reme4y  in 
equity  is  more  ocmiftlete  Aud  offioieDt,  and.l)6tter  -adapted  'te  attain  the 
€?a^  of  ]Ti8f3ce,  thto  the  remedy  at  kw." 

«*UriHed    states    v.    WfMoti    [TSMI  "Harden    v.   Tfaot^pson    (IfflS)    71 

ITS  TJ.  S.  B6,   80,   80  L.   ed.    110,  112 1  Fed.  80,  17  C.  C.  A.  892;  GiiBn  B.  Brink- 

HftWrfnd  *.  0*1I«B   (188*)   110  TJ.  S.  16,  ley  CaT  tPorits   (WW)   W  fed.  382.  15 

ft  tj.'ed.-62: -TleytiOldB  fc.  Crawfordtfrnie  C.  C.  A.   620;   PeBbtelet  p.  'Pahn  Bros. 

BHik   \TSSi)   118  D.  S.  406,  28  L.  ed.  (1904)   133  "Ped.  ABi.  1)6 'C.  €.  A.  330. 

788:  Chapman  %.  Brewer    (1886)    114  6'Cwtle'CreA  V/ktn  Co.  u.  City  of 

V.  %.  W8,  W  <L.  ««.  ^.  Aspen  '{ C.  0.  A. ;  ItOV)  76  -C.  C.  A.  61^ 

It  See  ant«,  ||  27,  28,  29.  146  Fefl.  8, '«. 
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§  65.  Iatriou7  of  Acoosntt  u  Affeotiiig  Equity  TnriidiotioiL 

Wliere  the  transactions  out  of  which  lisbilit;]'  is  allE^ed  to  haTO 
arisen  appear  to  be  so  intricate  and  complicated  that  a  jnrr  sit- 
ting in  the  ordinary  way  in  a  trial  at  law  could  not  reasonably  he 
expected  to  remember  the  details  and  digest  all  the  evidence  necessary 
to  do  complete  justice  between  the  parties,  the  remedy  at  law  is  in- 
adequate, and  equity  will  assume  jurisdiction  and  enforce  an  ac- 
counting."'  Equity  has  jurisdiction  of  a  bill  for  an  aooonnting  filed 
against  an  executor  by  legatees  and  devisees." 

g  ee.  Oonditloiu  under  Whioh  Creditors'  Bill  liM. 

Generally  speaking,  a  creditors'  bill  cannot  be  maintained  in  Ae 
federal  court  unless  the  plaintiff  has  first  obtained  a  prior  judgment 
in  a  legal  proceeding."  In  the  absence  of  a  specific  lien  or  other  in- 
dependent ground  for  equitable  intervention,  a  general  creditor  cannot 
mainteiu  a  bill  to  reach  and  subject  the  property  of  his  debtor  until 
he  has  first  obtained  a  judgment  at  law.  This  principle  is  rigorously 
enforced  in  the  federal  courts,  because,  it  is  said,  the  debtor  has  a 
right  to  have  a  jury  pass  on  the  question  of  the  existence  of  the  debt, 
and  this  right  would  be  lost  if  the  federal  court  of  equity  were  to  as- 
sume the  jurisdiction  before  judgment  at  law, 

§  67.  Efleot  of  State  Lawi. 

A  state  statute  expressly  giving  the  right  to  maintein  a  creditors' 
bin  before  judgment  at  law  will  not  be  applied  by  the  federal  court 
of  equity  sitting  in  that  state  Hence  the  federal  court  will  remand 
such  a  suit  where  it  has  been  removed  from  the  stete  court '^ 

1.  BMin*  V.  BricrfieU  Coal  d  Iron  Co.  (189S)  150  U.  S.  371,  37  L.  ed.  lllS: 
Creditors  luiTJng  cUima  og^nat  an  iiuolv«Dt  corpontion  filed  a  crediton'  bill 
to  readi  and  applf  its  aawta.    8>id  Ur.  Juitim  Brewer:    "Tbe  plaintiffa  were 

■  4  Rddit^  &  Deposit  Co.  v.  Fidelity  the  riglit  to  general  crediton  to  file  a 

Tmct  Co.   (1906)   143  Fed.  ISO.  bill  to  reacli  property  fraudulently  con- 

11  PuUiam  «.  Pulllam  (I670)  10  Fed.  vej^  awav  by  flie  debtor,  the  eUtute 

23.  prorided  that  the  probate  court  ^uld 

"Smitli  V.  Bailroad  Co.   {W$)   09  have  authority  to  appoint  a  trustee  to 

U.  S.  308,  29  L.  ed.  437.  recover   possession   and   administer   tlw 

tTCate*   e.   Allen    (1803)    140  U.   8.  property    for    the   l>en«flt   ot    creditors. 

451,  37  L.  ed.  804;  8cott  C.  Neely  (1601)  It  was  held  that  iitU  did  not  create  any 

140  U.  S.  106,  36  L.  ed.  3S8;   Smith  c.  distinct  nquitable  right  such  as  would 

Railroad   (1878)  00  U.  8.  308,  26  L.  ed.  authoriM  the  federal  court  to  entertain 

437;  Jones  v.  Qreen  (1S63)  1  Wall.  330,  the  creditors'  bill  contrary  to  the  rule 

17   L.   ed.   663.     In   England   v.   Russell  stated  in  Gates  V.  Allen,  «upn,  and  like 

(1806)    71   Fed.  818,  a  statute  of  Ohio  cases. 
was  in  question.    In  addition  to  giving 
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simple  eontrmet  creditors  o(  the  compan;:  tiitat  clumi  hod  not  been  reduced  to 
judgment,  and  thej  had  no  express  lien  by  mortgage,  trust  deed,  or  otherwise. 
It  is  tlie  settled  law  of  this  court  thAt  such  creditorR  cannot  come  into  a  «onrt 
of  e^t;r  to  obtain  the  seizure  of  the  property  of  their  dehtor,  and  its  application 
to  Uie  satisfaction  of  their  claims;  and  this,  notwithstanding  a  statute  of  the 
state  may  authoriie  such  a  proceeding  in  the  courts  of  the  state.  The  line  <d 
donarcation  between  eqnitable  and  l^al  remedies  in  the  federal  courts  amnot  be 
obliterated  by  state  l^slation.  Nor  is  it  otherwise  in  ease  the  debtor  is  a  oot' 
|M)ration,  and  an  unpaid  stock  subscription  is  sought  to  be  reached.*'  Nor  is 
this  mk  changed  1^  the  fact  tliat  the  suit  Is  brought  In  a  court  in  which  at 
the  time  is  pending  another  suit  for  the  foreclosure  of  a  mor^;age  or  trust  deed 
upon  the  property  of  the  debtor." 

2.  Kmikeimer  v.  Veto  OrieoM  (1900)  116  Fed.  893  (1902)  186  U.  6.  S3,  46 
L.  ed.  1042:  Creditors  of  the  cify  of  New  Orleans  (aa  that  corporatioo  was 
formerly  etmstituted  under  the  laws  of  Louisiana)  bad  legal  remedies  for  the 
mforconent  of  their  debts.  The  legislature  of  the  state  therenpon  abolished 
the  metropolitan  police  board  and  created  a  new  municipal  corporation.  It  was 
held  that  this  legislation  in  no  way  affected  the  rights  or  remedies  of  the  cred- 
itors; that  the  new  corporation  was.  In  law,  the  representative  of  the  old  in 
respect  of  <^  dut^  to  levy  taxes  and  absolve  its  obligations,  and  that  as  a  con- 
seqnenee  the  court  of  equity  did  not,  merely  by  reason  of  tliis  change  in  the 
corporate  representative  of  the  city,  acquire  jurisdiction  to  entertain  a  bill  in 
the  nature  of  a  creditors'  bill  against  the  city  to  enforce  the  collection  of  the 
neoeasary  tazea.    The  reme^  remained  at  law  •■  before.*' 

§  98.  Creditor  Otherwiflc  without  Remedy. 

A  state  statute  authorizing  maintenance  of  a  creditora*  bill  before 
the  reduction  of  his  claim  to  judgment  bj  the  plaintiff  and  a  return 
of  nulla  bona  will  he  construed  to  create  a  new  right  such  as  will  give 
the  federal  court  jurisdiction  under  the  same  conditions,  provided  it 
appears  that  auch  creditor  is  otherwise  without  remedy.*" 

§  68.  7nriidiotion  ai  Affected  by  Admiitioiu  of  Aniwer. 

The  mere  fact  that  the  answer  admits  the  plaintiff's  claim  does  not 
justify  the  equity  court  in  entertaining  a  suit  filed  by  a  general 
creditor  to  reach  and  subject  property  fraudulently  conveyed  away  by 
his  debtor.  It  is  a  question  of  jariadiction,  and  to  support  the  juria- 
dictioa  there  muat  be  something  in  t^e  aubject-matter  which  is  of 
equitable  cognizance.^' 

It  National  Tube  Works  Co.  e.  Ballon  (1896)  71  Fed.  756,  (1896)  74  Fed.  417, 

(1892)    146  U.  8.  817,  36  L.  ed.   1070;  »  C.  C.  A.  691. 

Swan  Land  4  Cattle  Co. p. Frank  (1893)  «iiDarra(A    v.   H.   Wetter   Mfg.   Co. 

148  U.  8.  608,  6ia,  37  L.  ed.  677,  580.  (1897)  23  C.  C.  A.  609,  78  Fed.  7. 

I*  Compare  New  Orleans  e.  Benjamin  *>  England  tr.  RusmU  (1896)  71  Fed. 

(1894)   153  U.  S.   411,  36   L.   ed.   764,  818. 
(1868)   l«e  U.  8.  161,  42   L.    sd.   700, 
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§  70.  Sivitable  Jsriidietian  «nr  Putitum  Buti. 

Courts  of  equity  liare  aBsumed  a  general  juiiadiction,  oonourreot 
with  that  of  the  oourts  of  law,  in  matters  of  partition.  Henoe  a  par- 
tition bill  can  be  maintained  in  the  federal  oonrts  of  equity  without 
stating  any  particular  ground  for  equitable  interferenoe."  But  miefa 
a  bill  will  be  entertained  only  in  conformity  with  the  principles  of 
equity  jurieprudcnce  as  they  formerly  existed  in  England  and  as 
subsequently  enforced  in  the  federal  oourta.  One  auch  principle  is 
found  in  the  rule  (hat  a  plaintiff  cannot  maintain  a  bill  for  partition 
unless  he  has  a  legal  title  to  the  interest  that  he  claims.  The  holder  of 
a  mere  possessory  interest  cannot  maintain  a  partition  biU." 

§  71.  Tnzy  Trial  ai  Affeoting  Xethod  of  Tnoedun. 

In  actions  at  law  for  partition  there  most  be  a  juiy  trial,  in 
equity  this  is  not  neceesary.  Therefore  where  a  state  statute  has  pro- 
vided for  partition  proceedings  without  a  jury  and  a  pai^  aeeka  to 
conduct  prooeedings  in  the  federal  court  in  ecmformity  with  the 
state  statute,  such  proceedings  must  go  to  the  equity  «<le.  If  tltey  are 
conducted  on  tiie  law  side  and  without  a  jury  trial,  the  case  will  be 
dismissed.^* 

§  72.  Equitable  JuiUdietion  to  Settr^  InfansmeBt  of  ^ot  Iain. 

If  the  tax  laws  of  a  state  or  of  the  United  States  do  not  afford  any 
adequate  remedy  at  law  available  to  one  whoee  property  is  unlawfully 
or  unjustly  taxed,  the  federal  court  of  equity  mil  assume  jurisdiction 
to  enjoin  the  enforcement  of  the  tax ;  "  but  the  mere  illegality  of  a 
tax,  or  the  mere  fact  that  a  law  upon  which  the  tax  is  fonnded  is  un- 
constitutional, does  not  entitle  a  party  to  relief  by  injunction  against 
proceedings  under  the  law.  It  must  appear  that  the  party  has  do 
adequate  remedy  by  tlie  ordinary  prooeaoee  of  the  law,  or  that  the 
case  falls  under  some  other  rec<^ized  hesd  of  equity  jurisdictioo, 
such  as  multiplicity  of  euit«  or  irr^uu'able  injury.^' 

(■SnKltlqg  Co.  V.  Rucker  {IBM]   28  U.  &  73,  44  L.  ed.  377;  FUWnu^  etc 

Ted.  220;  Dftniell  V.  BenEdIrt  fl8K)  fiO  R7.  c.  Board  of  Pub.  Woi\B.(im) 

F^d.  347.  TT.  S.  32,  43  L.  ed.  364;  BMi  e.  Bm 

<l8trett«]l   V.   BaIIou    (ISSl)   S  Fed.  (1BD5)    158  U.   S.   37G,  39  L.  ed.   10Z2; 

268.  Ogden  City  c.  Ammtrong  (1897)  198  U. 

•  tKIevM-  r.  8««n«T1    (IMB)   It  C.  0.  B.   £24,   42   L.   ed.   444;    Elxpress  Co.  V. 

A.   eei,   B6   Ffd.   393.   reversing    [IBOi)  SfHiFrt  (18G2)    148  U.  B.  33S,  36  I.,  ed. 

K  C.  C.  A.  «6S.  65  Fed.  373.  M3S :    A1l«i  p.  V*r  Ca.    (19M)    13S  V. 

llLauifvtlle     Trust     Co.     «.     Stone  8.  058,   3S   L.  rd.  SOS;   HRimnrinkle  r. 

<W01)   M  C.  C.  A.  »B,  IW   TfA.  305;  GkOTgetowB   (lW2t   IB  W»T1.  647,  21  h. 

Bkiik  C.  Stone  (ISRS)  88  Fed.  383.  ed.  231 ;  Daws  f.  CHj  of  Oiiauio  (1071) 

«Cniid(shaDk  c.  Bidwell  (1000)  176  11  Wall.  1«8,  20  L.  ed.  06. 
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I.  Cummittft  «.  National  Bank  (1870)  101  U.  S.  1S3,  ftS  L.  ad.  MSi  A  b*Bk 
AM  «  bill  to  pnmit  tba  lulleetitm  of  a  tu  irruigfullf  uwiKd  by  tha  state 
•gainst  ttw  sham  af  its  BtockhaUan,  wbuih  the  bank  was  raquired  to  pay.  It 
waa  bold  that  tbe  fldueiaFj  cbaracter  ia  whiah  tha  bank  iteod  to  its  stoAholdera 
entitlad  it  to  ecaoB  into  the  oourt  of  equltf  fw  relief. 

%  Vnityn  Paa.  ^y.  Co.  v.  Ohei/tnne  (I88S)  IIS  U.  8,  filB,  H  L,  ad.  10D9>  In 
addition  to  the  illegalify  of  tite  tax  it  was  allied,  as  a  circumstance  entitling 
the  plaintiff  to  o(Hue  into  equity.  tMt  if  tJw  ta«  was  not  enjoined,  tta  eolta«tion 
wonld  involve  the  plaintiff  in  a  multiplicitj'  of  suits  as  to  the  title  of  lots  laid 
oat  uid  ac^  wanid  prevent  t^a  sals  of  aonta  of  the  lots,  and  wmild  aauss  a  cloud 
to  be  fixai  on  the  title.  It  w»8  bel4  that  this  was  suficient  to  jnstifr  aqvitobJe 
intervention-  Said  Mr.  Justice  Bradley :  "It  cannot  be  denial)  Uiat  bilU  in 
Mjni^  to  restrain  the  collection  of  taxes  illegally  imposed  have  frequently  been 
sustained.  But  it  is  well  settled  that  there  ought  to.be  scnne  equitable  gronnd 
for  relief  besides  the  mere  illegality  of  the  tax;  tor  it  mnst  be  presumed  that  the 
lav  furnishes  a  remedy  tor  tllegkl  taxation.  It  often  happefu,  however,  that  the 
raaa  is  sad  Hint  tha  peraon  illegally  taxed  woald  anfTar  Irremadiidtle  4H>age,  or 
be  subject  to  rpxatious  litigation,  if  be  werp  conpellsd  to  nsort  to  hia  leg»l 
ranedy  alone.  For  example,  if  tJie  l^al  remedy  oonsistad  onl^  of  a|)  action  to 
Rcover  bade  the  money  after  it  had  been  collected  by  distress  and  sale  of  the 
taxpayer's  lands,  the  loas  of  his  freehold  by  means  of  a  tax  sale  would  be  a 
miaehief  bard  to  be  remedied.  Ehen  the  clond  cast  upon  hia  title  by  a  tax  under 
which  suefa  »  sale  eenld  be  made,  wonld  be  a  grievanM  wUdi  wotdd  entitle  him 
to  go  inta  a  eeurt  of  equity  fer  relief.'' 

] 

§  7S.  %Bt^  ^  fjxivmvK  AUowiqy  Aotjon  to  Sacwnr  Tax. 

Where  the  tax  laws  permit  a  taxpayer  to  Bue  after  pajment  U>  re- 
(X>ver  a  questionable  tas  aasi^eed  to  Yam,  such  lenjedj  ia  usually  con- 
aidered  adequate;  imd  equity  will  not  ordiiurily  entertaio  a  suit  to 
HQJoin  the  taz.'^ 

1.  Snyder  v.  UarTca  (1883)  IDQ  U.  B.  18S,  27  L.  ed.  901:  A  tax  was  assessed 
tader  the  internal  rev^ue  laws  of  the  United  States.  In  a  anit  to  restrain  the 
edIaetioB  of  the  tax,  it  was  held  that  equity  had  no  Jurisdietion.  The  exoluHlve 
none^y  was  by  action  at  law  to  recover  the  tax  after  payment,  as  provided  In  the 
revenue  laws. 

S.  B\«lt<m  e.  PMt  (liBl)  ISQ  U.  B.  EDI,  3S  L.  ad.  2TSi  The  tax  laws  of  the 
stats  of  Tennessee  provide  as  the  exclusive  remedy  of  a  taxpayer  who  wishes  to 
qneatfon  tbe  legality  of  taxes  assessed  against  blm,  that  such  taxpayer  shall 
Drat  pay  the  tax  under  protest  and  then  sue  to  raeovar  tbe  same.  It  la  held  that 
this  is  an  adequate  remedy  at  law. 

8.  iadioM  Mfg.  Co.  v.  EoetMe  (1903)  188  U.  S.  681,  47  L.  ed.  031 :  Under  the 
Um  laws  of  IndiMia,  a  taxpayer  who  questions  the  rl|^t  of  tbe  commonwealth  to 
ta](  Us  invperty,  moat  appear  before  the  board  of  review  when  the  assessment  is 
made  and  object  ta  it    If  hia  objections  are  here  overruled  he  should  then  appeal 

•T  SahKlndmg-Boeakflhr  Co.  v.  Hayward  (1884)  20  Fad.  48S. 
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to  the  8t*t«  board,  tad  if  luuneecwfnl  there,  be  mnst  pay  the  tax  and  aue  to 
recover.  This  proeednre  eoiutitutee  an  adequate  remedy  at  law,  and  eqnitj  will 
not  eatertain  a  bill  to  enjoin  the  tajc.  In  regard  to  the  oontentioa  titat  to  ea- 
force  the  tai  bj-  a  distraint  and  tale  of  plaintifl*!  property  would  rcault  in  imp- 
arable  injury,  it  was  observed  that  such  injury  could  not  be  inferred  where  the 
plain  and  adequate  remedy  by  payment  and  suit  to  recover  wu  givni  l>j  statate.  ** 

%  74.  JoTudiation  of  Snit  to  Teit  Bate  Xaira. 

A  bill  in  equity  is  the  appropriate  remedj  for  determimng  a  contro- 
versy as  to  the  constitutionality  of  a  statute  creating  a  board  or  com- 
mission charged  with  the  duty  and  clothed  with  the  power  to  regulate 
or  reduce  the  rates  charged  to  patrons  or  consumers  by  public  corpo- 
rations, such  as  railways  and  gas  and  power  companies.  The  reason 
why  the  bill  in  equity  is  here  necessary  is  that  only  in  such  a  suit  can 
the  rights  of  the  public  as  well  as  of  the  complaining  company  be  pro- 
tected." By  a  parity  of  reasoning,  it  has  been  held  that  the  action 
at  law  does  not  afford  an  appropriate  means  for  testing  the  con- 
stitutionality of  such  laws. 

I.  Hatierkm  Oattight  Co.  v.  Barker  (1901)  lOB  Ted.  QM:  The  pUlntilT  Sled 
its  bill  against  a  gas  conunission  created  by  state  l^slation  and  charged  with 
the  duty  of  fixing  the  priee  of  gas.  The  purpose  was  to  enjoin  Uie  enforcement 
of  an  order,  about  to  be  issued,  pririiibiting  the  collection  by  the  gaa  company, 
from  its  enstMners,  of  more  than  tbe  charges  fixed  by  the  cotniniBsion,  The  order, 
it  was  alleged,  would  have  the  effect  of  depriving  the  plaintiff  of  its  property 
without  prooeaa  of  law,  and  in  eoutravention  of  the  Fourteenth  Amendment. 
The  grounds  of  equity  jurisdiction  relied  on  were  multiplicity  of  suits  and  irre- 
mediable injury.  It  was  held  that  tbe  bill  would  lie.  Said  the  court,  nti«r  alia; 
"  The  suits  which  the  bill  allq;es  will  be  multiplied  are  those  between  the  com- 
pany and  its  consumers.    These  may  be  either  suits  brought  by  the  company  to 

«aThe  decision  in  this  case  in  ap-  Cranmluf on  Cases  (ISM)  116  U.  8.  307, 
parently  less  favorable  to  the  taxpayer  29  L.  ed.  630;  Dow  e.  Beidelman  (ISSS) 
than  in  Bank  v.  Stone  (1898)  88  Frd.  126  U.  8.  681,  31  L.  ed.  841.  A  bill  in 
383,  afflimed,  on  appeal,  by  a  divided  equity,  brought  against  state  officials 
court.  Stone  e.  Bank  (1899)  174  U.  8.  to  restrain  the  enforcement  ol  a  statute 
799,  49  L.  ed.  1187.  In  this  case  the  passed  or  of  an  order  made  in  contra- 
circuit  court  of  appeals  granted  an  in-  vention  of  the  Fourteenth  Amendment 
Junction  against  the  enfon^ment  of  a  of  the  Constitution,  is  not  excluded  from 
tax  where  the  state  law  required  (1)  the  jurisdiction  of  the  federal  courts 
that  the  taxpayer  against  whom  Illegal  by  the  terms  of  the  Eleventh  Amend- 
taxes  were  assessed  should  refuse  to  pay  ment.  Railroad  Commission  Cases 
the  tax,  unless  he  was  threatened  with  (1886)  116  U.  S.  307,  6  Sup.  Ct.  334, 
an  aetnal  distraint  of  his  property,  (2)  29  L.  ed.  636;  Reagan  c.  Trust  Co. 
thereupon  he  might  pay  tbe  tax  and  (1804)  104  U.  S.  362,  14  Sup.  Ct.  1047, 
sue  to  recover  it.  It  was  held  that  38  L.  ed.  1014;  Smyth  v.  Ames  (1898) 
there  was  no  adequate  remedy  at  law.    169  U.  S.  466,  18  Sup.  Ct.  418.  42  L.  ed. 

•  tSt  Louis  etc.  Ry.  Co.  r.  Qill  819;  Id.  (1898}  171  U.  S.  361,  18  Sup. 
(ISDS)  166  U.  S.  649,  39  L.  ed.  S67;  Ct.  SS8.  43  L.  ed.  197;  Railroad  Co.  f. 
Chicago  etc.  Ry.  Co. e.  Minnesota  (1800)  Tompkins  (1900)  176  U.  S.  107,  80  Sup. 
}S4  U!  S.  41S,  SS  L.  ed,  970;  Ballroad  Ct,  33«,  44  L.  ed.  417, 
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collect  gu  rates,  or  Buits  brought  by  the  conenmere  against  the  company  to  cmd- 
pel  the  company  to  supply  gas  at  the  rates  fixed  by  the  order  of  the  eommUsioii. 
Thcae  are  not  suits  to  be  brought  by  parties  to  this  bill,  but  that  does  not  appear 
to  be  necessary  In  order  that  multiplicity  of  suits  may  lumish  a  basis  for  m  bill 
in  equity."  to 

2.  Ckit»go,  eto.,  B.  Co.  «.  WeUman  (1892)  143  V.  8.  S39,  SS  L.  ed.  176:  Tills 
ma  a  nmtest  over  the  validity  of  an  act  of  a  state  legislature  fixing  the  rate  to 
be  charged  by  railroads  for  passenger  transportation.  A  passenger  sou^t  to 
buy  a  railroad  ticket  at  the  rate  fixed.  The  company  refused  to  sell  at  that  rate, 
and  th*  passenger  immediately  brought  an  action  for  damages.  At  the  trial, 
counael  for  the  road  requested  the  court  to  charge  that  the  legislation  in  ques- 
tion was  unconstitutional ;  but  the  court  charged,  on  the  contrary,  that  the  law 
was  valid.  This  ruling  was  upheld  by  the  supreme  court.  Tbe  record  did  not 
contain  matter  sufficient  to  show  that  the  l^elatlon  waa  invalid.  A  perusal  of 
tbe  opinion  in  this  case  will  show  that  the  action  at  law  is  not  adapted  to  raising 
tbe  isBuca  and  preeeuting  the  facts  such  as  would  enable  a  court  to  pass  intelli- 
gently on  the  question  here  propoeed  to  be  raised. 

§  78.  FnbUo  latereat  m  Afleoting  TnriidiotioiL  of  Court  of  Equity. 

The  equitable  jumdiction  over  a  legal  controversy  may  be  assumed 
-when  in  addition  to  tbe  consideration  of  preventing  a  moltiplicity  of 
suits  there  is  tbe  further  circumstance  tba(,  by  assuming  such  juris- 
diction, the  general  public  interest  is  subserved  and  the  posetbility  of 
public  disturbance  incident  to  the  enforcement  on  the  plaintiffs  legal 
ri^ts  is  removed. 

1.  Detroit  V.  Detroit  etc.  Ay.  Co.  (1002)  IM  U.  S.  SAB,  46  L.  ed.  B9S:  By  an 
ordinance  of  the  common  council  of  the  city  of  Detroit,  fares  on  the  various  city 
railways  were  materially  reduced.  The  operating  company  questioned  tbe  validl- 
tj  of  the  ordinance  on  Uie  ground  of  the  impairment  of  the  obligation  of  oontrmct 
and  filed  a  bill  to  enjoin  tiie  city  fran  attempting  to  enforce  the  ordinance.  In 
oonsidering  tbe  question  whether  tbe  subject  was  of  equitable  oognitance,  the 
eourt  observed  that  the  plaintiff's  lenicdy  at  law  was  inadequate.  If  it  refused 
to  abide  by  tbe  ordinance,  it  might  be  harassed  by  many  suits  at  tbe  instance 
of  different  indiTiduals  and  thus  subjected  to  expensive  litigation.  Besides,  the 
refusal  of  the  company  to  make  the  reduction  might  well  lead  to  diiturbaseea 
in  tbe  street  ears  owing  to  the  controversy  over  tbe  fares.  It  was  held  that  tbi> 
bill  in  equity  would  lie. 

2.  Cleveland  c.  Oloveland  City  Ay.  Oo.  (1004)  104  U.  B.  SIT,  S31,  48  ti.  ed.  IMK, 
1106:  The  ease  waa  similar  to  tbe  Detroit  cue.  It  waa  said:  "In  view  of  tbe 
controreniea,  confusion,  risks,  and  multiplicity  of  suit*,  which  would  neceasarily 
have  been  ocoasltned  by  tbe  reeistajice  of  the  oomplainant  to  the  enforeonent  of 
the  ordinanee,  and  in  view  of  the  public  Interests  and  the  vast  number  of  people 
to  ba  affasted,  the  ease  waa  one  within  tbe  jurisdiction  of  a  court  of  equity, 

T*  Smyth  c  AvM  (1808)  160  U.  B,  406,  S17,  SIB.  18  Bap.  Ct,  418, «  L.  ad,  910, 
838. 
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Ttii*  eoncIuRion  is,  we  thinlt.  bMidw  ineviUble,  when  It  i>  borne  In  mind  tlwt 
th«  ordiluuiM  in  quMtlon  did  not  purport  to  roduca  nt«a  o(  fare  upon  tiw  cgd- 
■alidatcd  line,  but  wh  nwde  opentivs  alona  upon  k  lectioit  of  tbkt  line,  ami, 
therefore,  nooesMrilj  would  have  engendered  the  enlorMment  of  two  ntM  of 
fare  over  the  eame  line,  leading  to  oonaequencea  dangeroiu  to  the  public  interest, 
peace,  and  tranquUlitjr,  tlia  ezt«t)t  of  whieh  it  would  ba  difficult  in  adninaa  to 
perceive.'' 

g  76.  When  fi«t«  I«w  Haj  B«  QneitiMted  in  Aetlon  tt  I«w. 

Where,  instead  of  creating  a  board  or  other  intenaediaiy  igsat  to 
regulate  ratet,  the  legislature  act«  directly  on  the  snbjeot  and  itaelf 
fixes  a  tariff  of  rates  and  prescribes  penalties,  there  is  no  opporttinity 
to  resort  to  proceedings  in  equity,  since  there  is  no  public  functionary 
or  commission  which  can  be  made  to  respond,  and  the  state  itself  can- 
not be  sued.  It  follows  that  in  this  class  of  cases,  the  oompao;  whose 
rates  are  regulated  is  free  to  raise  the  question  of  the  reasonableness 
and  validity  of  such  statutory  ratra  by  way  of  defense  in  a  legal 
action.' ' 

§  77.  loriidietioii  of  Suit  to  Froteot  Fatant 

WhetltBT  a  suit  to  protect  a  patratee  in  the  use  and  enjoymrat  of 
his  invention  shall  be  at  law  or  in  equity  is  to  be  determined  by  the 
same  principles  that  are  applied  in  ordinary  litigation.  If  he  has  an 
adequate  remedy  at  law,  he  cannot  resort  to  equity  for  relief  any  more 
than  suitors  in  other  departments  of  jurisprudence.'"  When  a  patent 
has  expired  or  when  circumatancea  are  such  as  not  to  entitle  the 
patentee  to  injunctive  relief  against  infringement,  a  court  of  equity 
will  not  entertain  a  bill  for  the  sole  purpose  of  an  accotmting  for 
damages  sustained  by  a  past  infringement,  or  for  profits  realized  by 
an  infringer." 

%  78.  Bemedy  when  Property  Taken  nndor  Frooeii. 

The  following  two  cases  turned  upon  the  question  of  the  adequacy 
of  the  remedy  of  replevin  as  a  means  of  recovering  property  allied 
to  have  been  improperly  seised  in  execution.    In  the  first  case  it  was 

TiSl  LoulB  etc.  Bt.  Co.  t>.  Qill  HI,  ISS  Fed.  ITT,  ISO;  Root  c.  RaUway 
{1806)  150  U.  8.  (MS,  flW,  39  L.  ed.  HT,  Co,  (1881)  106  U.  S.  189,  28  L.  ed.  9TSi 
673.  CUrk  o.  Woorter  (1886)  119  U.  S.  322, 

'1  Deere  t  Webber  Co.  v.  Dowagiac  T  Sup.  Ct  21T,  3D  L.  ed.  302;  Wood- 
Mfe.  Co.  (C.  0.  A.i  1907)  88  C.  C.  A.  manee  ft  Hewitt  Mfg.  Co.  v.  WillUme 
SGI,  153  Fed.  177,  180.  (180B)    16  C.  C.   A.  620,  68   Fed.  480; 

11  Deere  t  Webber  Co.  v.  Dowagiac  Brown  c.  Lanjon  (19061  7S  C  C  A, 
Mfg.  Ca  (C.  C.  A.;  1907)  82  C.  C.  A.  S28,  148  Fed.  838, 


i  19]  LIMIT4TIDK8  <m  JURISDICTION  Qf  EQUITY.  49 

held  th«t  the  I^al  remedy  iraa  adec[tiate ;  in  the  othor  it  was  held  not 
to  be  adequate. 

1.  Fan  Vorden  v.  Morton  (1878)  M  U.  S.  378,  2S  L.  ed.  453:  A  person  whow 
dredge-boftt  had  beeq  seized  under  process  of  execution  from  the  circuit  court 
directed  tt^ina^  another,  filed  a  bill  in  that  court  to  enjoin  the  marsfaal  fro(n 
Interfering  with  him  in  the  posBession  of  the  boat.  It  was  held  that  the  circuit 
court  had  no  juriadiction.  In  ata^  where  the  eommon-la^  action  of  replevin 
or  ita  equivalent  eilats,  that  action  would  afford  a  proper  remedjr.  Besides,  the 
plaintiff  could  sue  at  law  in  an^  state  for  the  damage  caused  by  the  wrop^ul 
levy.  Pnrthermore,  iq  LouiBian^  where  this  particular  action  ^rose,  tbere  vere 
statutory  provisions  giving  a  rem^edy  at  tatr  in  sucb  case,  and  these  pn>viaiona 
were  ttiforceable  in  the  law  side  of  the  federal  court  in  the  cause  in  which  the 
^Mention  issued. 

2.  SrippcHdorf  «.  Hyde  (IBM)  110  U.  S.  2T«,  28  L.  ed.  14S,  4  iup.  Ot.  »: 
Property  In  the  posseuirai  of  A  wu  attached  under  process  from  a  federal  court 
dfrectAd  ag^nst  B.  A  claimed  the  property  as  bis  own  and  exectit«d  a  delivery 
bond  to  tha  mardial  oonditfoned  to  have  the  proper^  foFthcraning  or  to  pay  its 
vsJne.  A  ^IWR  disposed  ol  the  property  and  afterwards  paid  its  valua  to  the 
wanblL  Be  then  filad  »  «neillary  bill  against  tba  ni«r«twl  VOA  aO  tlw  credit- 
or of  B,  ptrtiea  to  the  original  prpc«eding»  in  the  federal  Wipt,  and  M)t«d  that 
the  marshal  be  eigojned  from  paying  over  that  money  to  the  creditctrs.  The 
bill  also  prayed  that  the  money  in  question  be  adjudged  to  be  the  money  of  A 
and  that  he  be  given  judgment  therefor.  To  tikis  bill,  it  waa  objected  that  A 
bad  a  remedy  at  law  by  replevin  against  the  marshal  to  reoorer  his  property 
wrongfully  taken  under  the  process  figKiiut  B,  But  it  FU  h*Jd  by  titm  aupreRie 
court  that  the  remedy  at  law  waa  unavailable,  because  the  property  in  qt^stion 
waa  In  ansbidy  of  the  federal  court  and,  besides,  A  could  not  maintain  replevin 
after  the  ditpoaal  pf  Hm  gtwdf. 

Smatence  of  Adequate  Defense  ai  Law. 
§  79.  Then  Enitenoe  of  Ltgal  Pefeiue  1>el«at(  EsnitaUv  Tniudiction. 
Tbt  ftxisteoce  of  en  adequate  defense  at  law  is  to  be  treated  and 
ccmsidered  as  being  in  like  case  with  the  existence  of  an  adequate 
remedy  at  law,  ao  far  as  concerns  the  jurisdictiop  of  the  federal  court 
to  entertain  a  apit  in  equity  in  regard  to  the  same  controversy.  For 
instance,  a  party  against  whom  a  ri^t  of  action  at  law  is  asserted  and 
who  has  ft  good  defense  at  law  cannot  maintain  a  suit  in  equity  to  get 
the  benefit  of  the  sfime  matters  that  are  available  by  way  of  defense 
in  the  legal  action.  This  proposition  can  be  most  readily  understood 
from  the  following  illuBtration. 

Cttbl4  V.  United  atatf  Life  Ins.  Oo.   (1003)   101  U.  S.  288,  4B  L.  ed.  188:    An 

Insoraitee  eccnpany  bad  isaued  a  poll^  on  the  life  of  one  C.    After  the  death  of 

the  insured  a  suit  at  law  was  Instituted  on  the  policy  by  his  sdminlatratrix. 

This  suit  waa  brought  in  the  state  court     Theifiupmi  the  inaurftnca  coaipapyi 

Eq.  Prac  Vol.  I.— 4. 
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dcfcoduit  In  the  ftction  it  Uv,  llled  n  bilt  Ib  the  fedenl  court,  alltging  that  tbe 
bnumce  of  that  policj'  of  iniuruioe  bad  be«n  procured  by  tiaudnlent  miirepra- 
■cntationi,  uid  prajdng  that  the  policy  might  be  canceled.  To  this  bill  a  demuT- 
rer  waa  iat«rpoMd,  on  the  gnnmd  that,  if  the  allegation  of  fraud  was  true,  then 
the  plaintiff  In  the  bill  had  a  good  defeuie  to  the  action  at  law,  and  the  anit  in 
equity  waa  unnecewary  and  improper.  Besides,  it  waa  inaisted,  to  eatertaJn  tbii 
bill  would  deprive  the  defendant  tiierein,  l>eing  the  plaintiff  in  the  aetign  at  law, 
of  the  right  to  have  a  jury  trial  on  the  iaaue  of  fraud.  It  waa  held  in  the  m- 
prane  court  that  the  demurrer  muit  be  initained.Tt 

To  the  objectimi  based  on  the  circumBtance  that  the  action  at  law  bad  been 
instituted  iu  a  state  court,  the  aupraue  court  auawered  that  the  defendant  in 
that  action  could  remove  the  eauae  to  a  federal  oonrt  if  it  saw  fit  to  do  hi,  pro- 
Tided  it  had  not  voluntarily  w^Ted  that  right. 

g  60.  SefesH  Knit  Be  AvailaUe  in  PneHntt 

Where  an  obligation,  apparently  valid,  has  not  yet  matared  bo  that 
a  suit  can  be  brought  on  it  forthwith,  equity  will  entertain  a  bill  to 
cancel  or  rescind  it,  though  the  plaintiff  aeeks  equitable  relief  on  a 
ground  that  would  also  be  a  good  defense  at  law  after  maturity  and 
suit  brought  thereon.  The  reason  for  the  distinction  is  that,  iu  this 
case,  the  defense  does  not  exist  in  prtmenti,  and  hence  it  does  not 
interfere  with  the  equity  of  cancellation,^' 

§  81.  Exiatenoe  of  Additional  Equity. 

In  any  case  where  there  is  some  other  equity  to  support  the  bill  in 
addition  to  the  matter  of  fraud  (available  by  way  of  defense  in  the 
actifHi  at  law)  the  suit  can  be  maintained.  Thus,  in  a  suit  to  rescind 
a  contract  on  the  ground  of  fraud,  equity  will  assume  jurisdiction,  if 
the  plaintiff  shows  a  just  ground  for  injunctive  relief  to  prevent  the 
defendant  from  deriving  benefit  from  the  contract  pending  the  suit" 
If  a  contract,  a  security,  or  an  agreement,  which  the  plaintiff  seeks  to 

I^IUtWwing  Insnnunce  Co.  v.  Cable  Smith  (1890)  73  Fed.  318;  Such  r.  New 
(C.  C.  A.;  1900)  39  C.  C.  A.  264,  98  York  Btate  Bank  (1904)  127  Fed.  460. 
Fed.  781.  Two  of  the  jud||*w  of  the  See  Mutual  Life  Ins.  Co.  v.  Pearson 
supreme  court  dissented.  (1902)    114  Fed.  396,  tor  a  clear  pre- 

T!ie  question  here  involved  Is  one  on  sentation  of  the  reasons  for  the  oppos- 
which  there  is'  diversity  of  opinion,  but  ing  view.  For  the  eases  on  both  iidea 
the  weight  of  authority  in  the  federal  of  the  question  see  Johneon  c.  Swanke 
courts  is  in  conformity  with  the  pre-  (1906)  128  Wis.  88,  6  L.R.A.(N.S.) 
vailing  view.  Hoare  v.  Bremrid^  1048,  and  note  thereto,  in  8  Am.  ft  Gng. 
(1872)    L.   R.  8  Ch.  26;   Insurance  Co.  Ann.  Cas.  548. 

C.Bailey  (ISTl)  13  Wall.  61 B;  20  L.  ^^  Insurance  Co.  p.  SUnchfleld  (1870) 
ed.  601;  Grand  Chute  v.  Winegar  (1872)  I  Dill.  4E4,  Fed.  Cas.  No.  0,660;  Riggs 
16  Wall.  373,  SI  L.  ed.  174;  Home  Ins.  V.  Union  Life  Ins.  Co.  (C.  C.  A.;  1904) 
Co.  V.  Stanchfleld  (1870)  1  Dill.  424,  C3  C.  C.  A.  38S,  12B  Fed.  207. 
Fed.  Cas.  No.  6,660;  Manchester,  etc.  i(Patton.f>.  Qlatx  (1893)  E6  Fed. 
Ins.  Co.  c.  Stockton,  etc.  Works  (1880)  S6T. 
W   Fed.   876;    JEboA   UU  Ins.    Co.   n. 
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cancel  on  the  ground  of  fraud  is  negotiable,  equity  will  entertain  a 
suit  for  that  purpose,  when  there  is  a  possibility  that  the  instrument 
in  question  might  get  into  the  hands  of  an  innocent  purchaser ; ''"'  for 
in  Buch  event  the  defense  at  law  would  fail.  A  bill  in  equity  will  lie 
to  cancel  a  forged  note  that  is  not  yet  due  according  to  its  tenor;  and 
the  statutes  authorizing  the  perpetuation  of  testimony  do  not  afford 
such  an  adequate  remedy  at  law  as  will  justify  a  court  of  equity  in 
refusing  to  entertain  a  suit  to  cancel  a  forged  note.^^ 

§  82.  Defeue  Arailable  at  lav  by  Way  of  Estoppel. 

The  doctrine  of  equitable  estoppel  is  nowadays  everywhere  as  ef- 
fective in  actions  at  law  as  in  suits  in  equity,  and  consequently  where 
the  only  object  of  going  into  equity  is  to  secure  the  benefit  of  such  a 
defense,  the  court  of  equity  will  not  entertain  the  suit,  the  plaintiff 
having  a  perfect  defense  at  law.^* 

§  83.  Defense  Available  by  Way  of  Set-off. 

Where  a  plaintiff  brings  suit  on  the  law  side  to  recover  on  a  note, 
the  defendant  may  file  a  bill  on  the  equity  side  to  get  the  benefit  of  a 
set-off  and  an  injunction  against  the  prosecution  of  the  suit  at  law  for 
more  than  the  balance;  and  this,  though  the  defendant  might,  by  a 
state  statute,  plead  that  set-off  at  law.  The  reason  is  that  the  subject 
of  set-off  is  an  original  head  of  equity  antedating  the  modem  stat- 
utes of  set-off,  and  therefore  the  equity  jurisdiction  is  not  taken 
away  by  such  statutes." 

g  84.  Counterclaim  of  Equitable  Cognicanoe. 

Again,  a  counterclaim  of  pnrely  equitable  cognizance  cannot  be 
entertained  in  a  suit  at  law  at  all.  To  get  the  benefit  of  this,  the  de- 
fendant must  resort  to  equity.  But  where  the  counterclaim  is  in  the 
nature  of  recoupment  and  goes  solely  in  reduction  or  mitigation  of  the 
claim  and  arises  out  of  the  very  subject-matter  of  the  suit,  there  tho 
claim  can  be  considered  in  the  l^al  action;  and  equity  would  not 
entertain  a  bill  to  give  relief  upon  it.^' 

»T  Louinille,  etc  R.  Co.  p.  Ohio  Val-  Cteveland  e.  Cleveland  etc.  R.  Co.  (1899) 

lej,  etc.  Co.  (1693)  57  Fed.  42.  fi3    Fed.    123;    National   Nickel  Co.   r. 

itSchmidt  r.  West  (IMO)   104  Fed.  Nevada  Syndicate   (1901)    U2  Fed.  46, 

278.  60    C.    C.    A.    113;    Drexel    v.    Berney 

T*Dickeraon  e.   ColKrove    (1S7S)    100  (1883)   16  Fed.  622. 

U.  S.  6T8,  25  L.  ed.  618;  Kirk  c.  Hamil-  "•  Sowles  r.  First  Nat.  Bank   (1900) 

ton   (1880)   102  U.  S.  68,  26  L.  ed.  79;  100  Fed.  662. 

Cheatham  D.  EdgeSeld  Mfg.  Co.   (1004)  aijewett    Car     Co.    v.    Kirkpatrick 

131  Fed.  118;   Berr;  v.  Seawall   (1806)  Coast.  Co.   (1001)   107  Fed.  022, 
«6  Fed.  753,   13  C.  C.  A.  101 ;   Citjr  of 
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Raising  Question  of  Exiatence  of  Bemedjf  ai  Laa. 

§  85.  Time  foi  Baiaiug  Thii  Objeotiim. 

The  objection  that  the  plaintifF  hs8  an  adequate  remedy  at  law  is 
one  that  should  properly  be  put  in  at  an  early  stage  of  the  proceed- 
ings. It  should  be  raised  either  by  demurrer  or  plea,  A  defendant 
who  submits  an  answer  on  the  merits  perhaps  loses  his  technical  right 
to  raise  the  question,"  though,  of  course,  Uie  court  could,  in  its  dis- 
cretion, permit  the  ans^'or  to  be  withdrawn  in  order  that  the  point 
might  be  raised  by  demurrer.  The  objection  that  the  plaintiff  has  an 
adequate  remedy  at  law  will  not  be  entertained  when  it  is  first  made 
after  the  cause  has  been  heard  by  a  master.^* 

§  8fl.  Objeotion  Knt  Ibde  at  HMring. 

Where  an  objection  to  the  maintenance  of  a  suit  in  equity,  on  the 
ground  that  the  plaintiff  baa  an  adequate  remedy  at  1a^,  is  first  made 
at  the  hearing,  the  court  will  construe  the  bill  liberally  in  order  to 
save  its  jurisdiction.  But  of  oourse  if  the  defect  of  jurisdiction  is 
plain,  the  bill  must  be  dismissed.'*  The  tendency  and  disposition  of 
the  courts  is  to  leave  the  question  to  be  raised  by  the  defendant,  and 
if  be  does  not  make  timely  objection  the  court  will  not  exert  itself 
to  raise  the  question  for  him,  or  to  entertain  it  when  he  insists  on  it 
at  a  late  stage  in  the  proceedings,*'  A  defendant  who  neglects  until 
the  hearing  to  make  objection  to  the  jurisdiction  on  the  ground  of 
the  existence  of  a  remedy  at  law  may  be  taxed  with  costs,  tboqgb  the 
objection  is  sustained.'" 

g  87.  When  Qlijeotion  Hot  ^TailaUf  op  Appeal. 

The  supreme  court  has  declared  that  the  defendant  will  not  be  per- 
mitted to  make  this  point  for  the  first  time  on  appeal.  The  ml©  is 
stated  to  be,  that  if  the  court  of  equity  has  jurisdiction  of  the  subject- 
matter,  and  the  situation  is  such  that  that  court  is  competent  to  grant 
the  relief  sought,  then  the  oourt  will  not,  on  appeal,  take  notice  of 
lack  of  jurisdiction  by  reason  of  there  being  an  adequate  remedy  at 
law,  the  defendant  having  failed  to  make  timely  objection  on  this 
ground.*^     The  court  is  not  neceasarily  obligefl  to  entertain  the  ob- 

■  t  1  Dan.  Ch.  Pr.,  4th  Am.  ed.,  6fiS.  Fed.    322;    United    8tat«B    V.    Southern 

aiQuirk    v.   Quirk    (1907)    166    Fed.  Par.   Co.    (10021    117   Fed.   644    {\^) 

IW.  133  Fed.  Cfil.  80  Q.  C.  A.  581. 

■t  Zimmerman    v.    Carpenter    (I89S)         «<  MartliinFiim    v.    K'mgi     (C.    0.    A.; 

M  Fed.  747.  10O6)   82  C.  C.  A.  360.  ISO  Fed.  46. 

*«  Williamson  v.  Monroe   (1900)    101       ai  Beynea  c.  Dumont  (16SB)   130  U, 
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jection  ^h^  it  U  tardily  raised,  even  thougli,  if  t&ken  in  limine,  it 
might  hftve  beffli  worthy  of  attention."* 

But  liefore  Aia  rule  can  apply,  it  must  appear  that  the  case  is  one 
over  which  a  court  of  eqUify  may,  under  Bome  conditions,  exercise 
jorisdiction.  If  tlie  action  is  one  over  ^ich  equity  cannot  properly 
exeroiee  jnriBdiction  at  all,  bb  an  action  to  recover  damages  for  slan- 
der or  aseatilt,  or  an  actioii  for  the  recovery  of  land  by  ejectment,  the 
court  will  diemiss  the  suit  at  any  stage.^^ 

§  is.  Diunintl  on  OiniM;'i  OvA  WAaxm. 

What  has  been  said  must  also  be  taken  suDJei;t  to  tiie  qualification 
that  a  court  of  equity,  either  original  or  appellate,  may  always  refuse, 
of  its  own  motion  and  at  any  &tage  of  the  proceedings,  to  entertain  a 
Buit  in  respect  to  matters  cognizable  at  law.'"  The  right  of  the  court 
to  diamiss  a  bill  sua  sponie  is  necessary  for  its  protection;  and  if  it 
did  not  have  this  power,  the  court  would  tmly  be  at  the  mercy  of  the 
litigants.  As  the  court  can  dismiss  a  suit  of  its  own  motion  oif  the 
ground  of  the  existence  of  an  adequate  remedy  at  law,  it  necessarily 
follows  that  it  may  do  so  when  a  demurrer  is  interposed  on  that 
ground,  though  the  demurrer  is  informal." 

S.  396,  32  L.  ed.  MS;  Kilbonm  v.  Sun-  that  defenses  existed  which,  it  present- 

derland  (1889)  130  U.  B.  614,  ^  L.  ed.  ed,  would  ha^  resulted  in  A  decree  of 

1008;    Detroit   p.   Detroit,   etc,   Hy.   Co.  diamiHgtil."     Bollins   e.    Brierfleld   Co«l 

{1902)    184   U.   S.   308,   46   L.  ed.   592j  &.  Iron  Co.   (1893)    160  U.  8.  S71,  380, 

Green  b.  Tamei'  (18M)  0&  Fed.  T60.  ^  L.  ed.  1113,  1|I&. 

•t  Bontbeni  Pftc.  R.  Co.  c.  United  ■*  Detroit  0.  Detroit,  fete.  Rr^  Co. 
SUtes  (ime)  200  U.  S.  349,  60  L.  ed.  (1902)  184  U.  S.  381,  46  L.  ed.  605; 
610;  Wylie  V.  Com  (1863)  15  How.  lijdian  Land  ft  Trust  Co.  v.  Sboenfcit 
416,  14  L.  ed.  763;  Iiul^  t>.  United  (1906)  66  C.  C.  A.  196,  ISS  Fed.  484. 
States  (1893)  160  U.  S.  612,  37  Ii.  ed,  >»  Wjlie  v.  Coxe  (1863)  16  How.  420^ 
UBS:  Fokt  V.  Coibin  (1S7I)  Fed.  Cas.  14  L.  ed.  756;  Sipp  v.  Bai>ih  (1850)  19 
No.  11,2H;  Baker  e.  Blddle  (1831)  Fed.  How.  ZTl,  278,  16  L.  ed.  633,  63S; 
Caa.  No.  764;  Fierpont  t>.  Fowte  (1346)  Thompson  v.  Railroad  Campantes  (1887) 
Ped.  Cas.  No.  11,162.  On  Cine  occasion  6  Wall.  134,  18  L.  ed.  766;  Lewis  c. 
when  an  attempt  w«s  made  to  get  the  Codca  (1874)  23  Wall.  4S6,  23  L.  ed. 
rapreme  court  to  entertain  this  objec-  70;  Williams  V.  Nottawa  Townshi|> 
tion  when  tb«  question  had  not  been  (1881)  104  U.  B.  200,  26  L.  ed.  719; 
railed  In  the  coun,  below,  Uf.  Jiutlee  Turner  v.  Trost  Co.  (1882)  106  U,  8. 
Brewer  said:  "Defenses  existing  in  656,  27  L.  ed.  274;  Farmington  t.  Pill^- 
equi^  buiU  may  be  ffalved,  just  as  bury  (18S6)  114  U.  S.  144,  29  L.  ed, 
Vitf  tiof  in  la*  actions,  and  whMi  110;  Reynea  v.  Dmnont  (ISSS)  180  U. 
waived,  the  cases  stand  as  though  the  8.  395,  32  L.  ed.  046;  Strang  v.  Rich- 
objection  never  existed.  Oiveu  a  suit  mond,  eb;.  R.  Co.  (1900)  41  C.  C.  A. 
in  which  there  it  jurisdiction  0f  the  474,  lOI  teA.  611;  IndiAn  Land  &  Trust 
pkrtiea,  in  a  matter  within  th«  g^erd  Co.  r.  Shoenfelt  {1905]  08  C.  C.  A. 
acx>pe   ol   the  jurisdiction   of   courts   of  196,  136  Fed.  484. 

altt,  -and  a  deciM  rendered  irin  be       *i  MeOuii^    v.    Pe6s«(»Ia    Citj    Co. 

"--,  althongh  it  Ula^  be  appt^nit  (1901)  M  t).  C.  A.  ^0,  IQS  t"^  07f. 
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§  89.  Fnotioe  upon  Xiijoinder  of  Legal  tad  E([iiittbl«  G>iiiet. 

If  a  bill  states  a  cause  of  action  cognizable  in  equity,  and  other  dis- 
tinct causes  of  action  for  wbicb  the  plaintiff  has  an  adequate  remedy 
at  law,  a  motion  to  dismiss  the  bill,  or  a  demurrer  thereto,  based  on 
the  ground  that  the  plaintiff  has  an  adequate  remedy  at  law,  will  not 
be  sustained."  The  plaintiff  should  demur  specially  to  so  much  of 
the  bill  cs  is  objectionable.  Where  a  bill  contains  matters  of  both 
legal  and  equitable  nature,  the  court  may  order  the  complaint  to  be 
recast  into  two  cases,  one  at  law  and  the  other  in  equity.  But  this 
will  be  done  only  where  the  two  causes  of  action  are  so  distinct  that 
there  is  a  plain,  adequate,  and  complete  remedy  at  law  in  respect  to 
the  legal  claim,  and  where  there  is  no  good  reason  for  equity  to  .under- 
take to  determine  the  whole  controversy  in  one  suit" 

§  90.  Tmufer  of  Canie  from  lav  to  Equity. 

When  a  cause  is  removed  from  the  court  of  a  stete  where  the  dis- 
tinction between  l^al  and  equitable  remedies  has  been  abolished,  and 
the  case  on  reaching  the  federal  court  is  docketed  on  the  law  side,  but 
it  is  afterwards  found  to  be  a  cause  of  equitable  cognizance,  the  plain- 
tiff should  ask  to  have  the  cause  transferred  to  the  equity  docket,  with 
leave  to  replead  if  necessary.'* 

§  91.  Effeot  of  Adjndieatiiyr  vpon  Prqirioty  of  Ponm. 

If,  in  an  action  at  law,  the  court  reaches  the  conclusion  that  the 
plaintiff's  remedy  is  in  equity  and  for  that  reason  enters  judgment  in 
favor  of  the  defendant  (but  without  prejudice),  and  the  plaintiff  then 
sues  in  equity,  the  court  will  not,  in  the  equity  suit,  entertain  a  de- 
murrer based  on  the  idea  that  the  plaintiff's  remedy  is  at  law,  that 
point  having  been  considered  in  the  previous  suit.  Althou^  not 
strictly  rea  judicata,  the  matter  involves  a  point  of  equity  and  ju- 
dicial fairness.  The  court  will  not  be  a  party  to  the  travesty  on 
justice  that  might  ensue,  if  a  party  could  be  dismissed  from  the  law 
aside  on  the  ground  that  bis  remedy  is  to  be  sought  in  equity,  and 
then  from  the  equity  side  on  the  ground  that  his  remedy  is  at  law." 
A  decree  of  the  supreme  court  dismissing  a  bill  on  the  ground  that 

*1  Haigbt  ft  Fr«eM  Co.  fr.  Weiu  (C.  Boc.  (IS96)  21  C.  C.  A.  208,  75  Fed.  4S; 

C.  A.J  18OT)   166  Pad.  328.  Beagan  v.  Aiken   (1881)    138  U.  S.  lOB, 

DChapmmn  t>.  Yellow  Poplar  etc.  Co.  34  L.  ed.  892. 

(1906)  74  C.  C.  A.  331,  143  Fed.  SM.  '•  ^tna  life  Ins.  Co.  v.  I^Ton  Co. 

MBlaloek  v.  BqulUble  Life  Auur.  (IStTt  B2  Fed.  SSS. 
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the  plaintiff's  remedy  is  at  law  is  binding  on  the  court  of  law  when 
an  action  is  afterwards  bron^t  in  that  forum.*' 

§  98.  Eftoppel  of  Plaintiff  to  Qaeition  JniiMtiotion. 

A  plaintiff  who  has  himself  invoked  the  aid  of  the  court  of  equity 
to  recover  on  a  legal  claim  will  not  be  permitted  on  appeal  to  raise 
the  objection  of  adequate  remedy  at  law  when  the  fortune  of  litigation 
appears  to  be  with  his  opponent.  His  election  to  proceed  in  equity 
operates  as  a  waiver  of  his  right  to  object  to  the  juriediction,  or  at 
least  this  is  so  where  the  court  ia  competent  to  entertain  the  suit  at 
alL" 

*«Centnl  Ohio  R.  R.  r.  Thompaon   164,  41   L.   ed.   116;   Oreen  ti.  Taraei 
(1S6&)  Z  Bond,  290,  Fed.  Cu.  No.  2,000.    (ISSQ)  98  Fad.  760. 
■  iPen«o  «.  Dodge  (1896)  163  U.  & 
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lOS.  Supreme  Court  to  Regulate  Practice  of  Equity  Courts, 

100.  Codea  of  Rules  Promulgated  by  Supreme  Court. 

110.  Extent  of  Power  to  Make  Rules. 

111.  Effect  of  Rules  on  Jurisdiction  of  Courts. 

112.  Courts  of  District  of  Columbia. 

113.  Discretion  of  Lower  Courts  in  Enforcing  Rules. 

114.  Power  of  Circuit  and  District  Courts  to  Make  Rules. 
116.  Extent  of  This  Power. 

116.  Adoption  of  State  Practice. 

117.  Scope  and  Interpretation  of  Rules  Made  by  Lower  Courts. 

118.  Power  of  Equity  Courts  to  Order  Proceedings  in  All  Cases. 

Practice  of  Englith  Chancery. 

119.  When  Usages  of  English  Chancery  Followed. 

laO.    Usage  Must  Be  Conformable  to  Spirit  of  American  Practice. 

121.  Authority  of  English  Decisions  and  Books  of  Practice. 

122.  English  Orders  in  Chancery. 
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Unwritten  Rules  and  Uiaget  of  Court. 

129.  Uaig*  Bsaed  ob  PrinciidM  uid  Analogies  of  English  PractlM. 
114.    VAlidi^  of  Unwritten  Rules. 

12S.    trcaunption  m  to  Origin  of  UnwrlttMi  Rnla. 

AppHcatio*  and  InterpretMton  of  Written  Rules. 

186.  Autboritative  Force  of  Written  Rules. 

I8T.  How  Interpreted. 

128.  Miut  Be  Cotutnied  to  HMUoniEe  ittth  Statutoi;  Provlsiona. 

ie».  Rnlw  of  Prutiee  Libentllr  CooBtnted^ 

130.  Jndioi«l  Disaretion  on  Uatt«rs  of  Praetice. 

131.  Applicatioa  to  EoUrge  Time  Prescribed  in  Rule. 

132.  When  Bepftrture  from  Rule  Not  Reversible  Error. 

133.  CoitaideMtlotiB  GoreriiUg  AppUcatiM  of  Rules. 

134.  Oowml  Principle. 

Oeneral  Jurispnidenee. 

§  dS.  Sootoe  ti  ^nriiprndcace  of  Federal  Conrta  of  £qiiity. 

In  the  preceding  sections  we  bare  had  under  consideration  the 
jurisdictitm  of  the  federal  court  as  a  court  of  equity.  The  subject 
next  to  be  dealt  with  is  the  jurisprudence  of  the  court  of  equity, 
^rom  what  source  does  the  federal  court,  sitting  aa  a  court  of  equity, 
draw  the  rules  by  which  it  is  guided  in  determining  suits  ?  The  law 
on  this  point  is  app&rently  in  a  condition  somewhat  similar  to  that 
trhich  Was  found  to  exist  in  regard  to  matteTs  of  jufisdictiofl. ;  and,  in 
fact,  Jurisdiction  and  jurisprudence  are  apparently  only  two  different 
manifestations  of  one  idea.  Primarily,  the  jurisprudence  of  the 
federal  conrta  of  equity  is  the  jurisprudence  of  the  English  Iligb 
Court  of  Chancery.  The  rules,  doctrines,  and  principles  of  equity  nS 
defined  and  developed  in  that  court  may  be  said  to  be  our  common  law 
of  equity.* 

§  94.  Fedtt«l  Equity  Dirtinot  Oeneral  Jarispntdenoe. 

The  federal  courts  of  equity  are  therefore  the  expounders  of  a  difr- 
tinct  general  jurisprudence  based  on  and  derived  from  the  equity 
jurisprudenoe  of  the  English  Hi^  Court  of  Chancery,  thon^  not 
Beoesaarily  limited  by  that  jurisprudence.  We  say  that  the  equitable 
rules  and  doctrines  applied  in  the  federal  courts  comprise  a  distinct 
jurisprudenoe,  for  the  reason  tiiat  any  body  of  rules,  when  adopted, 

iStAte  of  Penn^Iranik  t>.  Wheeling  Ballou  (1BS6)  114  U.  S.  190,  E  Snp.  CL 
k  B  Bridoa  Co.  (IBfil)  13  How.  BIS,  280,  20  L.  ed.  132;  Alger  0.  AnderMB 
BBS,   14  LTed.   UO,   268;    LiUhfleld   v.    (1800)   02  Fed.  600,  6». 
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expounded,  and  applied  in  courts  of  an  independent  jurisdiction, 
must  in  the  end  become  a  distinct  system  of  rules.  If  a  number  of 
different  jurisdictions  are  established,  each  with  its  own  independent 
courts,  it  will  always  be  found  that  each  of  these  will  develop  features 
that  mark  its  jurisprudence  as  distinct,  though  they  all  derive  their 
principles  from  a  common  source.  The  phenomenon  is  abundantly 
illustrated  in  the  growth  and  development  of  the  laws  of  our  several 
states  in  the  departments  of  botJi  law  and  equity.  The  federal  courts 
of  equity,  though  professing  to  enforce  the  general  jurisprudence  of 
the  English  court  of  chancery,  tiave  nevertheless  built  up  a  distinct 
system  of  equitable  doctrines,  suited  to  the  needs  of  the  oommunity 
and  civilization  over  which  they  exercise  judicial  authority. 

§  9S.  TTnafleoted  by  State  Deoinoni. 

It  follows  that  the  federal  courts  of  equity  are  not  bound  by  the 
general  rules  of  equity  jurisprudence  that  may  grow  up  or  be  estab- 
lished in  the  different  states  of  the  Union.  So  far  as  the  federal 
courts  are  concerned,  the  same  rules  of  decision  in  equity  theoretically 
prevail  in  each  state.  On  questions  of  general  equity  jurisprudence 
the  federal  courts  are  not  bound  by  the  laws  of  the  state  in  which  they 
sit  or  by  the  decisions  of  the  state  court  constmiog  those  laws. 

/<HMt  V.  Gray  (a  C.  A.;  1B04)  1  L.ILA.(N.8.)  321,  6fi  C.  C.  A.  38S,  131  Fed. 
401 :  A  DuuTied  wanmn,  living  with  her  biubuid  in  MmaMcbuBetta,  mkde  %  loan 
of  *  GOii«idenbI«  Biini  ot  money  to  »  firm  there  doing  btuineas.  Her  huabADd 
waa  one  ot  the  pkrtaen  in  thii  flim.  In  the  preaent  buikrupt  proceedingB  In 
■  f«dei«l  court  of  eqni^,  the  married  nomnn  tonght  to  prove  this  debt  againat 
the  flrm  and  to  have  it  allowed  as  a  valid  claim.  Upon  common-law  principle* 
the  claim  could  not  be  allowed,  becauic  at  common  law  no  contract  can  exist 
between  the  wife  and  the  partnership  of  which  her  husband  ia  a  member.  Fur- 
tbeimoie,  hj  a  stAtute  of  the  state  of  Massachusetts,  it  ie  declared  that  a  married 
woman  is  not  aTithorized  to  make  a  contract  with  her  husband.  However,  by  the 
law  of  the  aaine  state,  it  ia  also  provided  that  the  real  and  peraonal  property 
of  a  married  woman  shall  constitute  a  separata  estate,  and  that  she  shall  have 
the  power  to  control  and  dispoae  of  it  to  the  same  extent  as  if  she  were  a,  ferae 
sole.  The  question  therefore  arose  wbetfaer  the  claim  of  the  married  wtmsn 
could  be  allowed  in  the  federal  court  of  bankruptcy  on  the  equitable  principles 
applicable  to  statutory  separate  estatce  or  aeparate  estates  sjulogous  to  statu- 
tory estates.  Now,  upon  the  general  principles  of  equity  jurisprudence,  as  de- 
rived from  the  jurisprudence  of  the  English  chancery  and  as  adopted  and  affirmed 
Id  the  federal  courU  of  equity,  there  could  be  no  queetion,  so  the  court  con- 
sidered, as  to  the  propriety  of  granting  the  desired  relief.  The  property  of  the 
married  woman  had  been  made  into  separate  estate  by  statute,  and  a  right  was 
thus  created  which  it  was  the  duty  of  the  federal  court  of  equity  to  protect  by 
iU  peculiar  equitable  remedies.     In  these  courts,  the  statutory  separate  estate 
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of  «  married  woiii*]i  is  regarded,  for  all  BubataDtiBl  purpoaes,  «■  an  equitable 
separate  estate,  and  it  is  protected  to  the  same  extent  and  in  the  same  manner. 
The  chief  doubt  or  obstacle  in  this  caM  resulted  from  the  circiunstanoe  that  tbe 
■npreme  conrt  of  HaBsachuaett«  had  held  that  a  wife  cannot  hsTe  relief  in 
eqaitj  against  her  hoaband,  or  his  firm,  for  a  loan  of  mon^  made  to  him,  or  to 
the  firm,  even  Lhoi^h  the  mone^  is  sneh  aa  bj  the  statute  of  that  state  eoiuU- 
tntea  a  part  of  her  atatutory  separate  eetate.*  Tbii  ruling  of  the  Massachusetto 
court,  it  ma;  be  noted,  oonatitutes  a  judicial  determination  by  that  court  of  the 
meaning  of  its  own  statutes;  but  nevertheleea  the  ruling  is  eccentric  and  is  unt 
in  harmony  with  the  doctrines  of  equity  as  enforced  in  the  federal  courts  and  in 
other  jurisdictions  whose  equitable  doctrines  are  derived  from  the  same  source, 
to  wit,  from  the  jurisprudence  of  ihe  English  chancery.  Accordingly,  the  fed- 
eral court  had  to  determine  in  the  principal  case  whether  it  would  follow  the 
deeisiana  of  the  HassachuBette  court  as  to  tbe  meaning  of  its  own  statute  or 
whether  it  would  follow  the  general  and  accepted  doctrine  of  equity  jurispru- 
dence. It  was  held  that  the  court  might  properly  reject  the  rule  adopted  by  the 
state  court  and  follow  tbe  general  doctrine  of  equity  courts.  Relief  was  there- 
fora  granted.  Ts  passing  on  this  question,  the  court,  through  Putnam,  Circuit 
Judge,  said:  "While  the  federal  courts  are  required  by  the  statutas  creating 
them  to  accept,  as  rules  of  decision  in  trials  at  common  law,  the  laws  of  the 
Bereral  states,  except  where  the  Constitution,  treaties,  or  statutes  of  the  United 
Statea  otherwise  provide,  their  proceedings  in  equity  suits,  involving  equitable 
righta,  cannot  be  impaired  by  the  local  rules  of  the  different  states  in  which 
they  sit.  The  principles  of  equity  as  applied  by  them  are  the  same  everywhere 
in  the  United  States.  Of  course,  there  may  necessarily  exist  exceptional  circum- 
stances; aa,  for  example,  in  Louisiana,  where  there  never  has  been  any  law  of 
uses  and  trusts  aa  in  England,  so  there  can  be  no  such  thing  as  an  estate  limited 
to  tbe  separate  use  of  the  wife.  There  the  whole  topic  of  tbe  rights  and  obliga- 
tlona  of  tbe  wife  Is  a  part  of  the  code  or  statutory  law  of  the  state.  So,  also. 
If  any  state,  say  Bbasachusetts,  had  peculiar  legislation  relating  to  estates  vestad 
to  the  separate  use  of  the  wife,  that  Ic^slatiou  might  have  to  be  regarded  by 
the  federal  courts  in  equity  as  well  as  at  law.  Such  exceptional  cases  ordinarily 
fait  within  tfaoee  chancery  rules  which  relate  to  giving  special  remedies  for  righte 
jirirting  only  at  common  law  or  under  a  statute."  ■ 

§  96.  Stme  Doctrina  Fnrtlier  Ezpoonded. 

The  doctrine  jast  stated  must  be  taken  to  apply  only  in  those  sitna- 
tionB  where  the  principle  or  mle  that  the  court  is  called  on  to  enforce 
ia  8  role  of  general  equity  jurisprudence  and  where  also  the  state 
statute  is  not  absolutely  and  clearly  applicable.     If  a  state  etetute 

■  Woodward    v.     Spurr     (1886)     141  elnslon   can   be   cited,   we   believe   that 

Uass.    288,    286;     Clark    o.    Patterson  the   majorify   opinion   was    right.     Tbe 

(1803)   158  Mass.  SS8,  391.  rule   announced    in   this   case   has   been 

>  Tbxm   was    a   vigorous    dissent   by  followed  in  a  later  decision  of  tbe  same 

one  of  tbe  three  judget  who  heard  this  court     Tucker    t>.    Curtin     [C.    C.    A.; 

cause.     Notwithstanding  tbe  difficulties  1906)    78   C.   C.   A.  S5T,   14S   Fed.   020. 

in  which   tbe   subject  is   involved,   and  See   Hoore  v.  Oreen    (C.  C.   A.;   1806) 

notwithstanding  the  fact  that  some  au-  76  C.'C.  A.  24Z,  145  Fed.  478. 
thorities  tending  to  the  contrary  eon- 


80  FB&fiftAL  EQUITV  PRACTICE,  [J  96 

Creates,  defineB,  or  limits  individual  rights  the  federal  court  bt  equity 
will  be  governed  b^  the  statute  in  enforcing  those  rights.  Just  as  we 
learned,  in  8  former  section,  that  the  jurisdiction  of  the  federal  court 
of  equity,  though  apparently  independent  of  state  law,  is  nevertheless 
eubject  to  be  indirectly  controlled  and  extended  by  state  laws,  so  here 
the  rule  is  that  the  rules  and  doctrines  of  equity  jurisprudence  en- 
forceable in  a  federal  court  are  suhject  to  be  limited  or  extended  in 
particular  localities  by  the  existence  of  laws  affecting  individual 
rights.  In  considering  the  nature  of  the  jurisdiction  and  laws  en- 
forced in  the  federal  courts,  it  must  not  be  forgotten  that  these  courts 
aro  courts  of  the  particular  states  wherein  they  sit,  as  well  as  courts 
of  the  United  States;  and  in  administering  tiie  equitable  remedies, 
they  are  bound  to  take  account  of  rights  lawfully  created  and  exist- 
ing under  state  statutes.  The  decision  in  James  v.  Gray,  ante,  seems 
to  go  against  this  principle,  and  its  doctrine  is  to  that  extent  open  to 
careful  inquiry.  The  real  import  of  that  decision  teems  to  be  found, 
however;  in  the  following  consideration :  The  question  here  was  not 
so  much  whether  the  federal  court  would  be  bound  by  a  state  statute 
defining  the  equitable  rights  of  a  married  woman  as  it  was  whether 
tlie  federal  court  of  equity  would  hold  itself  conclusively  bound  by 
the  interpretation  put  on  the  state  law  by  the  hi^est  court  of  the 
state.  Here  was  an  instance  where  the  state  court  had  adopted  an 
interpretation  that  seemed  to  be  capricious  and  incorrect  The  fed- 
eral court  accordingly  refused  to  be  bound  by  that  interpretation.  If 
the  federal  court,  upon  considering  the  state  statute,  had  itself  been 
of  the  opinion  that  this  statute  did  necessarily  destroy  the  right  of  a 
married  woman  to  assert  an  equity  to  her  aUtutory  estate  as  against 
the  husband's  firm,  it  would  have  refused  to  grant  relief.  Indeed,  the 
language  above  quoted  from  the  opinion  of  Judge  Putnam  shows  that 
the  law  was  bo  understood  by  the  contt  in  that  caae.  Federal  courts 
of  equity  are  bound  by  the  statutes  of  the  state  so  far  as  they  create 
and  define  rights;  and  ordinarily  the  federal  courts  will  follow  the 
judicial  interpretation  of  those  statutes  made  by  the  highest  state 
court.  But  in  adopting  the  judicial  interpretation  of  a  state  statute 
made  by  a  state  court,  the  federal  courts  are  actuated  by  a  spirit  and 
principle  of  comity ;  and  they  may  rightly  refuse  to  adopt  an  interpre- 
tation made  by  the  state  court  that  seeftis  to  them  really  to  be  ftrti- 
trary,  capricious,  and  unreasonable.  That,  it  seems  to  us,  is  tlie 
meaning  of  this  case,  though  the  considerations  controlling  the  ccnirt 
were  not  expressed  in  exactly  this  way. 
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The  Praciiee  in  General, 

§  97.  Egnity  Tnotiof!  in  Federal  Courts. 

The  prwstute  of  the  fedeval  courts  of  equity,  like  their  jurisdiction 
and  jurisprudence,  is  a  distinctiye  practice  haaad  od  and  derived  from 
the  practice  of  the  English  Hig^  Court  of  Chancery.  Proceedings  in 
equity  must  be  primarily  according  to  tiie  forms  and  oaagss  belong- 
ing to  the  wurt  of  equity  aa  it  formerly  existed  ii^  ^nglap.d.  But 
while  it  is  true  that  the  pleading  ai^d  practice  in  federal  courts  of 
equity  are  based  on  the  English  systejp,  jt  must  not  be  imagined  that 
the  two  are  the  same.  The  very  structure  and  organi^atiou  of  the 
federal  coupts  of  itaelf  h^  led  to  very  mapy  njodifipations  of  the 
parent  system ;  and,  especially,  the  cirQumstancs  that  the  jurisdiction 
of  the  federal  courts  ia  a  limited  one  has  given  rise  to  a  number  of 
new  problems  in  i^ard  tp  proosdure  and  has  made  certain  departures 
necessary,  legislation  has  aliTiost  unifonnly  tended  to  make  equity 
proceedings  in  the  federal  cojirts  more  simple,  direct,  and  effective ; 
and  the  courts  themselves  by  their  own  rules  and  practice  have 
-constantly  strjypn  ta  bring  about  tjie  Bams  result.  Jforeover  it  must 
be  considered  that  the  federal  courts  have  now  been  established 
for  considerably  more  than  a  hundred  years.  The  amount  of  liti- 
gation that  has  come  before  them  in  this  period  is  enormous,  and  very 
much  of  it  has  been  conducted  on  the  equity  side.  A  great  many 
questions  on  matters  of  equity  pleading  and  practice  have  thus  been 
considered  and  determined  by  these  courts.  The  decisions  in  which 
such  points  have  been  settled  necessarily  fumieb  the  precedents  by 
which  similar  problems  presented  to  these  courts  in  the  future  are  to 
be  solved.  The  analogies  from  which  the  federal  judges  reason  are  to 
be  found  primarily  in  the  decisions  of  the  fedaral  courts.  There  is  a 
practical  limit  to  the  possible  range  of  the  judicial  mind,  and  in  the 
multiplication  of  judicial  authorities  the  courts  are  bound  more  and 
more  to  confine  their  attention,  especially  in  matters  of  pleading  and 
practice,  to  Ihoae  decisions  that  are  of  actual  authority  in  the  par- 
ticular jnrisdietiiMi  or,  at  least,  that  have  been  pronounced  by  oourts 
Olgan^zed,  as  are  the  federal  courts,  upon  the  same  genera]  plan.  This 
tends  inevitably  to  a  steady  and  constant  differentiation.  Indeed,  it 
may  be  said,  no  system  of  courts  exercising  an  independent  and  final 
jurisdiction,  such  as  the  federal  courts  exeroise,  can  be  created  and 
set  going  without  thjs  result  ensuing.  The  independent  exercise  of 
judicial  power  necessarily  leads  in  each  case  to  the  establishment  of 
ft  distinctive  system  of  procedure.    The  equity  pleading  and  practice 
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of  the  federal  courts  are  distinct  from  the  English  chancery  procedure 
because  the  federal  courts  are  icdependent  of  the  Engliah  courts  and 
are  not  conclusively  bound  by  the  decisions  of  those  courts.  The 
English  systan  is  merely  to  be  looked  to  as  furnishing  analogies  vhere 
our  own  system  is  found  to  be  wanting.* 

§  88.  TTiuffeoted  by  State  Praotioe. 

As  the  federal  courts  of  equity  have  their  own  distinctive  practice, 
uniform  alike  throughout  all  the  states,  this  practice  is  untouched  and 
unaffected  by  the  equity  practice  of  the  state  courts  of  equity,  whether 
based  on  local  statutes  or  on  the  decisions  of  the  state  courts.'  A 
state  statute  permitting  a  married  woman  to  sue  in  her  own  name, 
instead  of  by  her  next  friend,  is  of  no  effect  to  control  the  federal 
equity  practice  on  this  point"  The  fact  that  a  state  statute  has 
abolished  the  distinction  between  legal  and  equitable  actions  does  not 
in  any  way  affect  the  federal  practice  or  the  jurisdiction  of  tlie  re- 
spective federal  courts  of  law  and  equity.' 

§  89.  Fower  of  federal  Court  of  Eqnity  Xo  Adopt  State  Pnotioe. 

Though  the  equity  practice  of  the  federal  courts  is  not  controlled  by 
state  statutes  or  by  the  practice  of  the  state  courts,  the  federal  courts 
will  sometimes,  in  the  exercise  of  their  discretion,  follow  the  usages 
and  practice  of  the  state  courts  of  equity.  This  is  rendered  possible 
by  the  fact  that,  in  the  absence  of  a  provision  of  a  law  of  the  United 
States  or  of  a  rule  prescribed  by  the  supreme  court,  the  several  courts 
of  equity  may  regulate  their  own  practice.* 

•  Equity  Rule  90.  T  Bennett  p.  Bnttenrorth    (18M)    11 

tNoonan  v.  Braler  (1862)  2  Black  How.  069,  13  L.  ed.  869;  Thompson  r. 
4S9,  17  L.  ed.  278;  RobinBon  v.  Camp-  Central  Ohio  R.  Co.  (1S6T)  6  Wall.  134, 
betl  (1818)  3  Wheat  212.  4  L.  ed.  372;  18  L.  ed.  766;  Holtina  ti.  Brierfleld  Coal 
Boyle  V.  Zacharie  (1S32)  e  Pet.  048,  8  etc.  Co.  (1893)  ISO  U.  B.  379,  37  L.  ed. 
L.  ed.  £32;  Uainee  r.  Relf  (1841)  16  1115;  Hurt  c.  HollingBWOrth  (1879)  100 
Pet.  9,  10  L.  ed.  642;  Gsines  o.  Chew  U.  8.  100,  26  L.  ed.  B«B;  NationB  v. 
(1844)  2  Eon.  619,  11  L.  ed.  402;  Rein  Johnson  (1860)  24  How.  107,  16  L.  ed. 
C.  Heath  (1861)  12  How.  168,  13  L.  ed.  629;  Mississippi  Hills  v.  Cohn  (1803) 
930;  Nevea  e.  Scott  (IBfil)  13  How.  160  U.  S.  204,  37  L.  ed.  1003;  Scott  V. 
270,  14  L.  ed.  141;  Feiin  0.  Holme  Neely  (1891)  140  U.  8.  110,  36  L.  ed. 
(1868)  21  How.  481.  16  L.  ed.  198;  360;  LindBsr  v.  Bank  (1896)  166  U.  S. 
Green  v.  Creighton  (1860)  23  How.  90,  486,  30  L.  ed.  606 ;  Darii  f.  Davis  (1896; 
16  L.  ed.  419;  Payne  v.  Hook  (1888)  C.  C.  A.)  18  C.  C.  A.  438,  72  Fed.  81. 
7  Wall.  42B,  19  L.  ed.  260;  U.  8.  ».  "Bills  v.  Railroad  Co.  (1876)  13 
Wilson  (1886)  118  U.  8.  SB,  30  L.  ed.  BUtchf.  230;  Cutter  Co.  c.  Sean  (1881) 
110;  Bronaon  c.  Bchulten  (1881)  104  U.  9  Fed.  S;  Cutter  Co.  v.  Jones  (1882) 
6.  410.  26  L.  ed.  797.  13  Fed.  667;   Depns  ti.  Thomson-Hous- 

t  Willi  f.  Pauly  (1892)  01  Fed.  £67-  too  Co.  (1894)  60  Fed.  22. 
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§  100.  state  Stttnte  Deflning;  Equitable  Sigbta  of  Fartiei, 

While  the  practice  of  the  equity  conrts  ie  not  subject  to  control  hj 
the  laws  of  the  states,  this  principle  ia  not  to  be  carried  so  far  as  to 
den;  to  a  party  in  federal  courts  of  equity  any  substantial  right  con- 
ferred by  state  law,  or  to  add  to  or  take  from  a  contract  that  which 
is  made  a  part  of  it  by  the  law  of  any  state.  This  doctrine  is  analo- 
gous to  that  which  requires  the  federal  courts  to  enforce  new  ri^te 
conferred  by  state  statutes,  but  it  is  not  exactly  the  same. 

BriM  «.  Intunmee  Co.  (1877)  H  U.  S.  627,  24  L.  ed.  856:  Among  tiie  prin- 
dplM  of  equity  ^«etiee  derived  from  the  high  court  of  chancery  In  England  and 
in  TOgue  in  the  federal  courts,  is  the  rule  that  in  proceedings  lor  the  forecloanre 
of  morigagea  of  land,  the  ule  conducted  by  the  nuuter  cuts  off  the  rig^t  of 
ndanption.  Bj  a  atatute  of  Illinois  it  ia  provided  that,  in  mortgage  forecloa- 
urea,  the  debtor  shall  have  a  full  ;«ar  after  the  sale  within  which  to  redeem, 
and  any  judgment  creditor  of  the  debtor  an  additiMial  three  months  within 
which  to  redeem.  In  a  foreclosure  suit  arising  in  that  state,  ttie  circuit  court 
entered  a  decree  cutting  off  the  equify  of  redemption  in  conformify  with  its 
usual  practice  and  in  conformity  with  the  rule  of  equity  generally  prevailing. 
It  was  held  that  this  was  erroneous.  Said  Mr.  Justice  Miller:  "  When  substan- 
tial righta,  resting  upon  a  statute  which  is  clearly  within  the  kgialative  power, 
come  in  conflict  with  mere  forms  and  modes  of  procedure  In  the  courts,  the  latter 
must  give  way,  and  adapt  themaelvcs  to  the  forms  naeessary  to  give  «ff«et  to 
sneh  rights.  Tbe  flezibilitr  of  chancery  methods,  by  which  it  moulds  its  decrees 
so  as  to  give  appropriate  relief  in  all  cases  within  its  jurisdiction,  enabka  it  to 
do  this  without  violence  to  principle.  If  one  or  tbe  other  must  give  way,  good 
senSB  unhesitatingly  requires  that  justice  and  positive  rights,  founded  both  on 
valid  statutes  and  valid  contnett,  should  not  be  sacrificed  to  mere  questions  of 
mode  and  form." 

§  101,  How  Far  Federal  Conrt  Xut  FoUow  State  SUtate. 

Id  giving  effect  to  a  right  thus  secured  by  state  statute,  it  is  not 
neceesary  that  the  practice  in  the  federal  court  of  equity  should  pre- 
ciaely  follow  the  state  statute.  As  to  the  form  snd  mode  of  securing 
the  ri^t,  that  is  a  matter  largely  within  the  discretion  of  the  court. 
It  is  enough  if  the  right  is  substantially  preserved.  This  may  be 
done  by  any  such  suitable  mode  of  proceeding  as  the  flexibili^  of 
chancery  proceedings  will  enable  the  court  to  adopt. 

I.  CoiMfcticut  Mat.  Int.  Co.  v.  CuOiman  (1882)  108  U.  B.  51,  27  L.  ed.  848: 
The  state  statute,  securing  tbe  right  of  redempUoa  to  the  mortgage  debtor  for  a 
period  of  one  year  after  foreclosure  sale,  provided  that,  in  order  to  effect  rMlemp- 
tioa,  the  debtor  should  pay  the  requisite  sum  of  money  to  the  officer  having  the 
sxecutian;  while  the  rule  adopt«d  by  tbe  federal  court  required  that  the  money 
■boold  he  paid  to  tbe  holder  of  tbe  certificate  or  to  tbe  clerk  of  tbe  eoart.    It 
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wu  held  thftt  tbU  rule  vw)  ?ftlid,  BkU  Mf.  JuBtioe  HarUki  "TM  iab4tMti||l 
right  given  by  the  atktnte  to  the  purchftser  is  that  the  redemption  kioikt  ba 
Mcqied  to  bin  Mom  the  benaBt  of  his  pvnfaue  it  tsken  Awmy,  fad  tlu  auhatwi- 
tM  rigbt  gi)W|t  to  the  f^rty  ndaeming  is  th«t  tba  le^onptiim  b^ctm*  4a|»pt«*B 
epii  effectual  upon  ptTpcnt  by  him  of  the  required  tunotpit.  The  p«rttcQ]»r 
qiode  in  wbicb  the  mone;  ie  paid  or  secured  hy  the  Istter  for  tbe  benefit  of  the 
former  !■  not  of  the  iubstsnce  of  the  righta  of  either.  The  mode  or  m%iiner  of 
psymeot  belongs,  so  fsr  as  the  federal  oourt  is  eonoemed,  to  the  domain  of  prae- 
tics,  the  powsv  to  regulate  which,  in  harmony  with  th*  lawt  of  the  Uaitad  Ettates  - 
and  the  rules  of  this  court,  aa  might  bs  nescssarji  luul  eaqTSt(ieAt  for  thf  •4- 
miniatration  of  justice,  is  eipreiBlj  given  by  statute  to  the  circuit  courts." 

2.  Alii*  V.  Insitnnce  Co.  (18TT)  V  V.  S.  144,  24  L.  ed.  1006:  In  this  cftw  it 
appeared  that  a  statute  of  Minnesota  gave  a  right  of  redemption  aimilar  to  tbtt 
conferred  by  the  Illinois  statute.  The  foreclosure  decree  iti  the  fe4erKl  court 
directed  th«t,  at  the  ule,  the  master  should  deliver  a  certificate  to  the  purcbavr 
nnd  that,  if  the  land  were  not  redeemed  in  a  j'ear,  he  should  then  szeeute  a  d«ed> 
and  the  sale  would  be  confirmed  giving  possesgion  to  the  purcliaser.  It  ins  beU 
that  this  was  not  bad  practice,  as  the  eflfect  of  the  decree  was  to  jiressire  tlw 
right  of  redemption  unimpaired.  The  fact  that  the  state  practice  yiAt  somswliat 
difl'erent  was  held  to  be  immaterial.* 

§  lOK,  Wbn  statutory  ProTuivM  Balcront  on  SnfloitBsr  «f  TlwdiscL 
Though  the  forms  and  modes  of  equity  pleading  in  the  federal 
eourt«  are  not  aubject  to  be  controlled  by  state  legislation,  it  baa  never- 
ibelegs  been  held  that  for  the  purpoae  of  determining  the  auffici«ioy 
of  the  alle^tioDS  of  a  bill  in  equity,  the  statutes  of  a  state  may  some- 
times be  considered  persuasive,  especially  where  the  cause  of  action 
Is  derived  from  a  federal  statute  that  has  been  supplemented  by  local 
state  enactments.  Thus  it  has  been  determined  that  in  a  bill  in 
equity,  preferred  under  section  2326  of  the  Revised  Statutes,  and 
amendatory  enactmenti,  to  prevent  fl  land  pfttent  froni  batPg  i«ped 
to  the  defendants  on  the  ground  that  their  application  covers  mining 
land  to  which  the  plaintlfF  Is  entitled  and  of  which  he  is  in  possession, 
it  is  sufficient  for  the  bill  simply  to  allege,  in  conformity  with  the 
state  procedure,  that  the  plaintiff  is  the  owner  and  in  possession  of 
the  property,  describinj^  it,  and  that  the  defendants  are  unlawfully  as- 
serting a  claim  thereto.    Under  strict  rules  of  equity  pleading,  such  a 

>  Langdon  c  Sherwood   ilUSt)  lfi4  U.  the     federal     prsetioe     in     fpreelosnre 

8.  74,  81   L.  ed.  344:   Beodey  e.  Town-  cases.     See  also  note  to  Seattle  etc.  Ry. 

aepd    (18841    108   U.   8.   «68,  87   l--   ed.  Co.   c.   Union   Trust   Co.    (1897)    24  C. 

1065;   Barnitz  f.  Beverly  (1B96)   163  U.  C.  A.  S12.  523.     In  Benedict  v.  Railroad 

B.    1ST,    41    I^   ed.    90;    De    Vaughn   t>.  Co.   (1888)   19  Fed.  173,  a  etate  sUtute 

Hutchinson   (Ii97|   185  U,  B.  570,  41  L.  was  given  effect  in  regard  to  foreelosurp 

ed.  Sitti    Flam  v.  Walker    (ISBG)    113  decrees  where  the  mortgage  waives  ap- 

U.  S,  069,  38  l7.  ed,  1072;  peck  c.  Whit-  praisament.    See  also  Dow  «.  Railroad 

ipan  ( 1899)  90  Fed.  973,  contains  a  very  Co.   ( 1884)  20  Fed.  200, 
(ull  discussion  ol  the  eases  bearing  on 
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general  statement  would  be  insufficient,  and  the  plaintiff  would  be 
required  to  show  the  steps  he  had  taken  in  acquiring  his  poesessiou  and 
title,  and  to  point  oat  the  defects  existing  in  the  defendant's  claim. 
The  reason  for  this  relaxation  of  the  rule  of  equity  pleading  is  found 
in  the  purely  statutory  nature  of  the  proceeding  in  question.  Upon 
this  point,  it  is  to  be  borne  in  mind  that  such  a  suit  is  but  a  sort  of 
continuation  of  a  land  office  proceeding.  It  has  ite  inception  in  the 
land  office,  not  in  the  court  where  the  suit  is  commenced.  The  first 
step  I)egins  with  the  assertion  of  the  defendant's  claim  to  have  a  patent 
issued  to  him  for  the  land  in  controversy.  The  next  step  is  the  filing 
of  the  adverse  claim  by  the  plaintiff  in  the  land  office.  The  suit  in 
equity  to  prevent  the  issuance  of  the  patent  has  been  said  by  the 
supreme  court  to  be  but  a  continuation  of  the  land  office  proceedings, 
Henoe  it  seems  eoninently  proper  that  on  the  question  of  the  sufficiency 
of  the  pleadings,  even  in  eqnity,  the  statutory  provisions  should  bo 
k^t  in  view."* 

Mode  of  CondaeUng  LitigaHon  in  Equity. 
g  lOS.  How  Causes  Knit  Be  Litigated  in  Equity. 

An  equity  cause  cannot  be  litigated  according  to  common-law  modes 
of  procedure ;  nor  can  it  be  conducted  according  to  any  system  of  civil 
procedure  in  which  the  distinction  between  legal  and  equitable  rem- 
edies is  disr^arded.  Where  a  suit  involving  matter  of  purely  equi- 
table cognizance  is  conducted  on  the  law  side  according  to  the  forma 
and  practice  of  1^1  proceedings,  the  judgment  entered  therein  will 
be  reversed,  though  the  proceedings  conform  to  the  state  practice.*' 

i*T(mop«li     eto.     Co.     v.     DougUu  on.    It  kppMr*  thmt  the  district  court 

flBOS)    123   F«d.  »36;    Unitm   Mill   etc  of  Loulsiuu  Adopted  a  rule  aboliihintf 

Gok   V.    Warren    (1897)    88    Fed.    «19.  chaocery  i»«ctiae  bo  be  u  that  court 

Compare  Wolverton   f.   Nichols    (1SS6)  waa  coneemed.     Thia  was  reprobated  bj 

lie   U.   S.   480,   30   L.   ed.   174;    Ely   c.  the  Raprenae  court  in  Btoiy  v.  Ltvinga- 

New  Mexico  etc.  Co.   (1889)    129  U.  B.  too   (1839)    13  Pet.  368,  10  L.  cd.  2M. 

Ml,  82  L.  ed.   688;   Parley's   Park  etc.  In   Bat  p.  Myra  Clark  Whitney    (1839) 

Co.  V.  Kerr    (1889)    130   U.  B.   2SQ,   32  13  Pet.  401,  10  L.  ed.  £21,  an  appliea- 

L.  ed.  90(t;   ^O  Mining  Co.  o.   Bullion  tion   was   made   to   tbe   HU[Hvme   court 

Co.   (1870)   3  Bawjr.  OM,  Fed.  Caa.  No.  far  a  writ  of  maadamus  to  compel  the 

4,08V.  district  judge  to  proceed  in  a  particular 

11  (7o>lroo0ray  over  Frwitice  of  Fed-  case  according  to  the  course  of  chancery 

eraJ  OourU  in  Lotiinana, — In  the  first  practice.     The  supr»ne  court  held  that 

hail    tit    the    nineteenth     century     the  mandamus  was  not  the  proper  remedy, 

qnwtlon   whether   Uie   circuit   court   in  but  it  empbaeized  its  position  that  the 

Lmiiaiana  bad  equity  powers  and  whetb-  federal  court  in  Louisiana  was  bovtnd  to 

«r    those    powsrs    should    be    exercised  conform    to    the    fnrms    and   modes    of 

In    conformity    with    the    equity    prac-  proceeding   in   equity   as   elsewhere   ei- 

tlM    elsewhere     prevailing     in     federal  tabliahed.     Again,    in    Oainea    r.    Relf 

VOWiM  Of  equity  was  frequently  passed  (l&4t)  )S  Pet,  »,  10  L.  cd.  648,  tb* 
Vq.  Prac.  VoL  I.— J, 


88  FEDERAL  EQDITY  PRACTICE.  [§  104 

1.  Dunphy  v.  Kleitimait\  (1871)  U  WalL  610,  20  U  «d.  223:  Tht  bill  lUtod 
an  equitable  caiue  of  actioa  in  the  nature  of  a  creditora'  suit,  the  purpose  of  the 
litigation  being  to  reach  and  subject  property  fraudulently  convejed  and  alao  to 
hold  the  defendants  personally  liable.  The  cue  wai  erroneonily  tried  aoeording 
to  the  forma  of  common-law  procedure.  The  verdict  of  a  Jury  was  taken,  and  a 
judgment  waa  antcred  on  the  verdict.  On  appeal  the  caw  was  reveiaed  on  two 
grounds:  (1)  The  case,  being  a  chancery  cause,  should  have  been  trird  according 
to  the  modes  of  proceeding  known  to  the  courts  of  equity;  and  (2)  the  judg- 
ment waa  not  inch  as  might  properly  have  been  entered  if  the  case  had  been 
tried  bj  the  court  sitting  in  clianeery.  It  was  said:  "  In  those  courts  [coorta 
of  equity]  ths  judge  or  etiancellor  is  responsible  for  the  decree.  If  he  refers  any 
qnestiona  of  tact  to  a  jury,  as  he  may  do  by  a  feigned  issue,  he  is  still  to  bo 
satisfied  in  his  own  conscience  that  the  finding  is  correct,  and  the  decree  must 
b«  made  as  the  result  of  bis  own  judgment,  aided,  ft  is  true,  by  the  finding  of 
the  jury.  Here  tiK  judgment  is  pronounced  as  tbe  mere  conclusion  of  lair  upon 
the  facts  found  by  the  jviy."  i* 

2.  LmdMv  V.  Bhreveport  Bank  (18M)  154  U.  S.  48S.  39  L.  ed.  SOS:  A  national 
bAnk  brought  an  action  to  cancel  oi  modify  an  asaeannent  of  taxes  made  by  tbe 
•tat«  authoritiea  on  ibe  shares  of  its  capital  stock.  The  relief  prayed  for  was 
In  the  nature  of  a  decree  enjoining  tlie  colleetion  of  tbe  taiea.  Tbe  verdict  eon- 
sisted  of  a  finding  that  the  assessment  e<miplained  of  should  be  reduced,  ^e 
judgment  modified  tbe  assessment  and  enjoined  tbe  offleera  from  collecting  ths 
taxes  as  imposed.  The  proceedings  were  in  conformity  with  the  practice  in 
vogue  in  Louisiana.  Ths  judgment  was  reversed  because,  though  the  cause  waa 
of  equitable  cogniiance,  it  bad  been  conducted  as  a  legal  action.  Said  Hr.  Jus- 
tice Shiraa:  "So  long  as  we  attach  importance  to  r^ular  tomiB  of  procedure, 
we  cannot  sustain  so  plain  an  att«mpt  as  is  here  presented  to  lubstitute  the 
nutchinery  of  a  court  of  law,  fn  which  the  facts  are  found  by  the  jury  and  the 
law  preacribed  by  the  judge,  for  the  usual  and  legitimate  practice  of  a  court  at 
chancery.  How  inadequate  and  incongruous  the  legal  remedy  is  in  a  case  like 
the  present  is  shown  by  the  so-calted  judgment.  It  does  not  adjudge  a  sum  of 
money  as  dus  by  the  defendants  to  tbe  plaintiff  whose  payment  oould  lie  enforced 
by  appropriate  vrrits  of  execution,  but  It  awards  a  judgment  in  faror  ot  the 
plaintiff  and  against  tbe  defendants  by  decreeing  a  reduction  or  atwtement  of  the 
legal  assessments,  there  existing  no  legal  writ  by  which  the  defendant*  can  be 
epmpellsd  to  respect  or  obey  the  decree." 

%  104.  VM«Mlt7  for  Bill  tnd  Anawer. 

The  bill  and  answer  (or  a  bill  takea  pro  confeaao)  supply  tlie  necM- 
aaiy  foundation  of  every  suit  in  equity;  and  unless  these  contain  a 
statement  of  facts  upon  which  a  decree  can  be  entered  and,  if  neces- 
sary, revised  by  the  appellate  court,  the  proceeding  cannot  be  said  to 

•npreme  eourt  observed  that  while  tt  ings;  and  tt  accordingly  did  to  in  that 
did  not  have  tbe   power  by  mandamus  case. 

to  force  tbe  district  court  to  conform  i*The  principal  case  was  questionad 
Ita  practice  in  equity  cases  to  the  gen-  and  overruled,  but  on  another  point, 
era)  equity  practice,  yet  it  had  the  pow- In  Hombackle  v.  Toomba  (IBTS)  18 
*T  on  appeal  to  reverse  those  proceed-  Wall.  918,  SI  L.  ed.  MM. 
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be  a  proceeding  in  equity."  Equity  will  not  aasQine  to  decide  a  cause 
without  pleadings;  and  a  stipulation  contained  in  an  agreed  statement 
of  facts,  signed  by  counsel  for  both  parties,  to  the  effect  that  the  cause 
shall  be  heard  in  equity  on  that  statement  of  facts  withuut  pleadings, 
is  of  no  effect.  The  practice  of  the  court  of  equity  ie  regulated  by 
law  and  cannot  be  varied  by  the  agreement  of  the  parties.  Nor  can  a 
state  statute  make  such  an  agreement  effective,'* 

§  106.  Frtctioe  in  Federal  Territorial  Courts — Organio  Act. 

In  regard  to  the  practice  and  forms  of  pleading  to  be  observed  in 
the  territorial  courts  under  the  laws  of  the  territorial  legislatures,  it 
should  be  noted  that  at  first  the  supreme  court  declared  that  the  dis- 
tiuction  between  law  and  equity  should  be  strictly  preserved  there  as 
in  federal  courts  elsewhere."  But  the  cases  in  which  this  doctrine 
had  been  declared  were  afterwards  overruled,  and  the  true  rule  was 
declared  to  be  this,  namely,  "  that  the  practice,  pleadings,  and  fonna" 
and  modes  of  proceeding  of  the  territorial  courts,  as  well  as  their  re- 
spective jurisdictions,  subject  to  a  few  express  or  implied  conditions 
in  the  organic  act  itself,  were  intended  to  be  left  to  the  legislative  ac- 
tion of  the  territoTiB^  assemblies,  and  to  the  regulations  which  might 
be  adopted  by  the  courts  themselves."  *"  Evidently  the  matter  is  one 
to  be  determined  under  the  oi^anic  act  under  which  the  territorial 
courts  are  established.  When  the  organic  act  simply  declares  that 
the  territorial  courts  shall  possess  both  jurisdictions  without  pre- 
scribing how  they  shall  be  exercised,  the  passage  by  the  territorial 
assembly  of  a  code  of  practice  that  unites  both  in  one  form  of  ac- 
tion cannot  be  deemed  repugnant  to  such  organic  act.  In  other 
words,  the  powers  exercised  by  the  territorial  legislature  are  in  a 
sense  as  extensive  as  those  exercised  by  the  state  legislatures  snb- 
ject  only  to  the  plenary  control  of  .Congress. 

§  106.  Prooeedinga  at  Law  and  in  Equity  in  Territorial  Courts. 

And  yet,  notwithstanding  a  territorial  assembly  may  have  abolished 
the  diBtinction  between  legal  and  equitable  remediea,  it  does  not 
follow  that  the  distinction  between  law  and  equity  has  been  totally 


t  r.  Butterworth  (tSCEO)   II  ttHornbuekle  c.  Toombe    (1873)    IS 

How.  669,  13  L.  ed.  SCO.  Wall.  643,  21   L.  ed.  966;   Eerahfleld  v. 

"Nlckerscm  r.  AtchiBon,  T.  4  B.  P.  Griffith   (1873)   id.  657,  21  L.  ed.  06S; 

Ry.  Co.  (1890)  30  Fed.  86.  Davis  e.  Bilslaod  (1873)  id.  eSB,  21  L. 

I'Noonan  c.  Lee  (1882)  2  Black.  409,  ed.  969;  Elj  v.  New  Mexico  et«.  R.  Co. 

IT  L.  ed.  278;  Orchard  r.  Hughes  (1803]  (1889)    129   U.   S.  293,   32   L.  ed.   689; 

I  Wall.  77,  17  L.  ed.  561 ;  Dunphv  f.  Bent  r.  Thompwn  (I89I)  139  U.  S.  123, 

" ,  (1871)   u  WalL  810,  20  L.  84  L.  ed.  W6. 
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eradicated;  and  in  determining  whether  either  of  the  partiee  shall 
be  allowed  a  jury  trial  the  nature  of  the  cause  must  be  determined 
aa  being  at  law  or  in  equity  according  to  the  ordinary  criteria. 

BMty  V.  OaUagher  (1S74)  SO  Wftll.  fl70,  88  U  «d.  W2:  Ths  oigutk  act  T«00g- 
niied  OCe  distinctioii  between  Iftw  axA  equity  wad  required  both  sorte  of  relief 
to  be  Aiimiuiatcred  in  one  court  The  territorikl  stAtnte,  regulating  proeeiaxt, 
allowed  only  one  form  of  civil  action  whether  the  cauee  wm  legal  or  equitable; 
but  it  alao  provided  Uiat  issues  of  fact  should  be  tried  by  a  jury.  It  was  held 
that  when  a  case  came  up  for  bearing,  or  trial,  it  was  the  duty  of  the  court  to 
sonsider  the  pleadings  and  detennine  whether  the  case  was  of  a  legal  or  equit- 
able nature.  If  the  remedy  sought  was  a  legal  one,  then  the  cause  should  be 
tried  by  a  jury  unless  a  jury  was  waived;  if  equitable  relief  was  sought,  then 
the  court  was  not  bound  to  call  a  jury;  and  if  a  jury  were  called,  its  verdict 
would  be  advisory  only,  as  upon  any  issue  submitted  in  equity  to  a  jury.  In  the 
l^al  action,  the  judgment  should  follow  the  verdict ;  in  the  equitable  proceeding, 
the  decree  shonld  proceed  from  the  conscience  and  judgment  of  the  court. 

Statutes  and  Rules  of  Court. 

§  107.  Statntei  Begardiii^  Fraotiee  of  F«dend  Conrta  of  Equity. 

The  ultimate  power  of  regulating  the  practice  of  the  federal  courts 
in  all  of  its  branches  resides  in  Congress;  and  so  far  as  this  body 
sees  fit  to  enact  laws  in  regard  to  the  procedure  to  be  followed  in 
the  federal  courte,  these  laws  are,  of  course,  binding.  But  by  a 
sort  of  comity  between  the  legislative  and  judicial  branches,  it  has 
always  been  recognized  as  proper  that  matters  of  practice  should,  to 
a  great  extent,  be  controlled  by  the  courts  themselves.  According- 
ly we  find  that  Congress  has  not  attempted  to  promulgate  any 
elaborate  code  of  equity  procedure  for  the  courts  created  by  it,  but 
has,  as  we  shall  now  see,  delegated  this  subject  to  the  supreme  court 
and  to  the  inferior  courts.  The  only  general  condition  imposed  by 
Congress  is  that  the  forma  and  modes  of  proceeding  in  equity  causes 
shall  be  according  to  the  principles,  rules,  and  usages  bel(»iging  to 
courts  of  equity,  subject,  however,  to  regulation  by  the  courts." 

§  108.  Snpreme  Conrt  to  Herniate  Practice  of  Equity  Conrta. 

The  supreme  court  of  the  United  States,  as  a  court  of  ori^nal 
jurisdiction,  has  inherent  power  to  regulate  its  own  practice  so  far 

""The  forms  of  mesne  process  and  principles,  rules,  and  usages  which  be- 

the  forms  and   modes  of  proceeding  in  long   to    courts    of    equity    and    of    ad- 

sults  of   et)uity   and   of  admiralty   and  rolrnltr.  respectivelv,  except  when  it  is 

maritime  jurisdiction  in  the  circuit  and  othenvise    provided    by    statute    or    by 

district  courts  sball  be  according  to  the  rules  of  court  made  in  pursuance  there- 
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as  the  same  is  not  r^ulated  bj  any  law  of  the  United  States  bind- 
ing on  the  supreme  court.  As  a  court  of  appellate  jurisdiction,  it 
also  has  a  siinilar  power  to  regulate  its  own  practice  in  appeals  and 
writs  of  error.  Incidentally,  it  has  the  farther  power,  as  an  appel- 
late court,  to  regulate  the  practice  of  the  inferior  courts.  This  it 
naturally  does  by  declaring  from  time  to  time,  aa  occasion  may 
require,  what  practice  in  the  inferior  courts  is  good  practice  and 
what  practice  is  bad.  But  aside  from  the  inherent  and  incidental 
power  of  reflating  practice  which  has  just  been  mentioned,  the 
supreme  court  has  been  ^tecially  endowed  by  statute  with  a  sort  of 
legislative  authority  over  die  practice  of  all  the  federal  courts. 

§  109.  Codei  of  BuIm  Fronu^ted  by  Supreme  Court, 

By  an  early  statute  the  supreme  court  was  given  power  to  make 
rules  for  the  r^ulation  of  equity  practice  in  the  circuit  aud  dis- 
trict courts ;  **  and  in  pursuance  of  this  statute  the  supreme  court 
promulgated  the  code  of  procedure  comprised  in  the  series  of  rules 
of  1822.*"  These  rules  were  superseded  by  the  present  Equity  Rules, 
which  were  put  into  effect  by  the  supreme  court  on  March  2,  1842. 
This  latter  series  of  rules,  with  amendations,  comprises  the  body  of 
rules  now  in  force.  An  additional  statute  passed  fay  Congress  in 
the  same  year  fully  recognizes  the  authority  of  the  supreme  court 
to  regulate  the  whole  practice  of  the  circuit  and  district  courts  in 
suits  in  equity,  provided  the  r^nlations  and  practice  so  prescribed 
by  the  supreme  court  are  consistent  with  the  laws  of  the  United 
States." 

§  110.  Extent  (^  Power  to  Kake  Bolei. 

The  supreme  court,  in  the  exercise  of  its  statutory  power  to  make 
binding  rules  of  practice,  has  no  power  to  modify  an  act  of  Con- 

:  bat  the  «un«  Hhall  be  Bnbject  to       i*T  Wbeiit.  ' 
cr*tion    And    addition    by    the    utid        ■*  Act  of  At  ,  . 

courta,  respectively,  and  to  reffulktion  Stat.  L.  SIB.    ^is  (ftatute  is  brought 


alteration  and  addition  by  the  aaid  ■*  Act  of  Ang.  23,  1S42,  eh.  188,  S 
courta,  respectively,  and  to  reffulktion  Stat.  L.  SIB.  This  statute  is  brought 
by   the    supreme   court,    by    rules    pre-    into   the  Revised   Statutes  as   sec.   917, 


Kribed,  froni  time  to  time,  to  any  cir-  wliich  reads  as  follows:  "The  supretne 
cult  or  district  court,  not  inconsistent  court  shall  hare  power  to  prescribe, 
with  the  laws  of  the  United  States."  from  time  to  time,  and  in  any  manner 
RcT.  Stat.  sec.  913.  not  Inconsistent  with  any  law  of  the 
I'Act  of  May  8,  1793,  ch.  36,  sec.  3.  United  SUtes,  the  forms  of  writs  and 
Wayman  D.  Sonthard  (1825)  10  Wheat,  other  process,  the  modes  of  framing  and 
1,  27,  £B,SL.  ed.  263. 2S9:  Bank  of  U.  S.  aVmg  proceeding  and  pleadings,  of  tak- 
r.  Halstead  (1826)  10  Wheat.  51.  0  I..  Ing  and  obtaining  evidence,  of  obtain- 
ed. 264;  Beers  r.  Haughton  (1836)  It  ing  discoi'ery,  of  proceeding  to  obtain 
Pet.  329.  360,  9  L.  ed.  145,  167:  Ward  v.  relief,  of  drawing  up,  enter&ig,  and  en- 
Chamberlain  (1862)  2  Black,  430,  436,  rolling  decrees,  and  of  nrocMding  be- 
17  L.  cd.  319,  S28.  fore  tnut«ea  appointed  by  the  court 
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gresB,"  or  material!;  to  change  the  effect  of  the  lawful  processes  of 
the  court  on  property  rights. 

Ward  V.  Chamberlain  (1862)  2  Black,  436,  17  L.  ed.  323:  Though  the  Bupreme 
court  under  this  Hta,tute  has  power  (o  regulate  the  fonns  of  writs  and  other 
process,  it  has  no  power  to  adopt  a  mle  making  a  judgment  or  decree  fw  the 
paj^ment  of  moaey  a  lien  on  land  where  no  such  charge  ia  created  hy  law,  or  to 
displace  anj  such  right  where  the  Mme  is  conferred  or  recognJEed  by  gtatute. 
**  It  cannot  for  a  miHDent  b«  admitted  that  any  rule  adopted  hj  this  court,  merely 
as  such,  can  enlarge,  diminish,  or  vary  the  operation  and  effect  of  mesne  or  final 
process  upon  the  property  of  the  debtor." 

§  111.  Effect  of  Bain  on  Toritdiotion  of  Coniti. 

The  rules  of  practice  adopted  b;  the  supreme  court  have  no  rela- 
tion to  jurisdiction  and  cannot  operate  to  increase  or  diminish  the 
jurisdiction  of  the  federal  courts  as  hj  law  determined.*^ 

§  112.  Conrti  of  IKitriot  of  Columbia. 

The  equity  rules  promulgated  by  the  supreme  court  do  not  apply 
to  equity  suits  originating  in  the  courts  of  the  District  of  Columbia." 

§  113.  Discretion  of  Lower  Court!  in  Enforcii^  Rulea. 

While  the  circuit  and  district  courts  cannot  abrogate  or  nullify  the 
rules  of  practice  promulgated  by  the  supreme  court,  they  may  temper 
the  operation  of  those  rules  in  proper  case  by  the  exercise  of  judicial 
discretion.** 

§  114.  Power  of  Circuit  and  District  Coorti  to  Hake  Bnlef . 

In  addition  to  the  rules  promulgated  by  the  supreme  court  for  the 
guidance  of  the  circuit  and  district  courts,  these  courts  have  a  power 

and  seneTallf  to  regulate  the  whole  The  Young  America  (1S&8)  Newberry, 
practice,  to  be  used,  m  suitp  in  equity  Adm.  107;  The  Illinois  (1857)  Brown, 
or  admiralty,  by  the  circuit  and  district  Adm.  13^;  Bailey  p.  Sundberg  (1682)  1 
courts."  It  will  be  seen  that  the  au-  C.  C.  A.  3B7,  49  Fed.  S83;  The  Bremena 
thorlty  to  regulate  here  given  is  express-  V.  Card  (1889)  38  Fed.  144;  Bolden  v. 
ly  limited  to  proceedings  in  equity  and  Jensen  (ISflS)  69  Fed.  746;  Uarshall  v. 
admiralty,  the  expression  "in  suite  at  Bazfn  (1B49)  Fed.  Gas.  Ko.  9,125. 
common  law.  or  m  admiralty  and  in  *!The  Kentucky  (1860)  4  Blatchf. 
equity  "  as  used  in  the  original  sUtute  448,  Fed.  Gas.  No.  7,717. 
being  changed  to  "in  suits  In  equity  or  *■  New  England  Ins.  Co.  e.  Detroit 
admiraltyT"  etc.   Co.    (1871)    Fed.   Cas.   No.   10,154; 

A*  to  the  power  conferred  b^  this  In  re  Kirkland  (1873)  Fed.  Cas.  No. 
statute  of  making   rules   in  admiralty,   7,842. 

see  the  following  eases:     The  Kentucky        KWestervelt  r.  Library  Bureau   (C. 
(1860)   4  Blatchl.  448;  The  Selt  (1S72)    C.  A.;   1902)   SC  C.  C.  A.  436,  118  Fed. 
3  Bias.  344;  Bussel  v.  The  Asa  B.  Swift   824. 
(1867)    NewUrry,  Adm.  S53;   Scott  v.       >«Bank  v.  White  (1834). 8  Pet.  28B, 
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to  adopt  roles  of  practice  of  their  own.  Thi8  power  is  expressly  sanc- 
tioned and  its  limita  defined  in  a  general  statute  applicable  alike  to 
proceedings  both  at  law  and  in  equity."  The  power  of  the  cir- 
cuit courts  to  protDulgate  rules  for  their  own  guidance  in  equity 
causes  is  also  recognized  in  the  equity  rules. 

Equity  Rola  80:  The  cireoit  ocnirta  (ft  mftjori^  ot  «ll  the  Judges  thsraof,  in- 
cluding the  juitice  of  the  supnme  court,  the  circuit  jndgw,  and  the  diatrict 
judge  for  the  diitrict,  ooneurring  tberein)  may  make  any  other  and  furtiier 
rolea  and  regulationa  for  the  practice,  proceeding!,  and  prooeea,  mesne  and  flnalt 
in  their  respeetlTe  districts,  not  inconsistent  with  the  rules  hereby  prescribed, 
in  tlielr  diacretion,  and  Iran  time  to  time  alter  and  ammd  the  same.** 

§  118.  Xrtent  of  This  Power. 

The  circoit  and  district  courts  may  malte  rules  of  practice,  hut 
they  cannot  create  rules  of  law.  Thus,  a  district  court  promulgated 
a  rule  in  admiralty  to  the  effect  that  amoiog  admiralty  claims  of 
otherwise  equal  dignity,  the  one  first  libelling  should  be  first  paid. 
This  oontrarened  ^e  genera]  principle  of  admiralty  law  that  every 
maritime  lien  dates  from  its  inception  and  does  not  depend  on  the 
date  at  which  enforcement  ia  aou^t.  Accordingly,  the  rule  was  held 
by  the  circuit  court  of  appeals  to  he  invalid.  Said  the  court: 
"  Bi^ts  acquired  under  the  statutes  of  the  United  States,  or  under 
&e  general  maritime  law,  which  these  courts  are  created  to  ad- 
minister,  are  rules  of  property,  and  it  is  beyond  the  potency  of 
judicial  power  to  alter  th^n  or  take  them  away  by  rules  of  prac- 
tice," " 

0  L.  ed.  Ml ;  Seymour  c.  Phillips  etc  an  affidavit  denying  the  execution  of 
Construction  Co.  (18TT)  Fed.  Cas.  No.  the  note,  is  within  the  power  of  the 
12,689.  circuit  court.     The  object  of  such  a  rule 

i(  Revised  Statutes,  sec.  918:  "The  is  to  avoid  expense  and  delay.  It  does 
several  circuit  and  district  courts  may,  not  attempt  to  control  the  rules  of  evi- 
from  time  to  time,  and  in  any  manner  dence  and  does  not  attempt  to  deny  th« 
not  inconsistent  with  any  law  of  the  right  of  the  defendant  to  inaiat  on  proof 
United  States,  or  with  any  rule  pre-  of  execution,  but  merely  requires  hmi  to 
scribed  by  the  snprane  court  under  the  give  notice  by  affidavit  that  he  Intends 
preceding  section,  make  rules  and  or-  to  contest  the  fact  of  the  azeeution  o& 
ders  directing  the  returning  of  writs  the  note.  HiUs  C.  Bank  (1820)  11 
and  processes,  the  filing  of  pleadings.  Wheat.  431,  fl  L.  ed.  612. 
the  taking  of  rules,  the  entering  and  A  rule  of  practice  of  the  court  of  the 
making  up  of  judgments  by  default,  and  District  of  Oolumbia  requiring  a  sworn 
other  matters  In  vacation,  and  other-  affidavit  of  defense  before  the  plaintiff's 
wise  regulate  their  own  practice,  as  mav  sworn  affidavit  of  action  in  a  cause 
he  necessary  or  convenient  for  the  ad-  arising  out  of  contract  may  be  contested 
vanconait  of  justice  and  the  preven-  is  valid.  Fidelity  A  Deposit  Oo.  V.  United 
tton  of  delays  In  proceedings."  States    (1S02)  1B7U.  S.316,4TIi.ed.  IM. 

i«  A  rule  dispensing  with  proof  of  the        it  Saylor  v  Taylor    (CCA.)    18M) 
execution  of  a  note.  In  a  suit  on  the  23  C.  C.  A.  343,  77  Fed.  470. 
tffft,  nnlsaa  ^^^t*  dsfsikdaiit  ah  ill  make 
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§  116.  Ad^tioB  of  State  Fraetioe, 

The  7srioiiB  circuit  and  district  courts  maj,  in  th«r  own  rules, 
adopt  the  equity  practice  followed  in  state  courts,  if  the  same  is 
oODfdstent  with  the  laws  of  the  ITiuted  States  and  with  the  rules  pro- 
mulgated hy  the  supreme  court" 

1.  iStMin  Cotter  Co.  v.  J<me»  (1882)  13  F«d.  667:  The  circuit  conrta  b>v* 
power  by  their  own  equity  mlea  to  tAoft  the  writ  of  attschment  u  a  meane 
proeeea  agMiiiHt  the  owner  of  real  estate  aitiUited  in  the  state  where  the  court 
sits.  This  conclusion  wbs  Teftched  in  the  p^rticulBT  ioBtsnce  because  the  prae- 
tiee  in  questiou  was  adopted  by  a  rule  of  the  circuit  court  of  Vermont  fnan  the 
local  eqnitf  practice  of  that  stats.  Tlw  court  obaerved:  "  It  is  not  to  be  anp- 
poaed  that  any  eircnit  court  would  adopt  it  unkea  it  were  derived  from  the 
equity  practice  of  the  state,  and  there  seems  to  be  great  propriety  in  giving  snch 
prooesa  to  a  plaintiff  in  tiie  circuit  court,  aa  otherwise  he  would  be  at  a  diaad- 
vantage,  as  compared  with  another  plaintiff  in  the  state  court  of  chuicery,  in  a 
suit  against  the  same  defmdaiit,  imder  the  same  circumstsncM." 

It  was  insist*!  tlwt  the  use  of  meane  process  by  attachment  in  advance  of 
adjudication  was  subveisive  of  well-eatablisbed  doetrinea  of  equity,  but  the 
court  remariud  that  the  use  of  such  process  merely  gave  a  mesne  security  uid 
operatad  lilce  a  temporary  injunction  on  the  Sling  of  a  It*  peixten*.*  and  it  was 
added  that  it  might  welt  be  regarded  aa  a  proper  and  nseful  equitable  remedy. 

2.  AandaU  v.  FemiMe  (1883)  IT  Fed.  162;  Under  section  917,  R.  S.,  eipicaa 
power  is  given  to  the  supreme  court  to  make  rules  in  regard  to  the  taking  and 
obtaiaing  of  evidenoe.  In  section  91S,  R.  8.,  defining  the  authority  of  tlie  lower 
courts  fa>  make  rules,  this  power  in  r^ard  to  the  taking  and  obtaining  of  evi- 
dence is  not  included.  Furthermore,  by  aections  862  et  aeq.,  R.  S.,  Congresa  has 
inadB  specific  provisions  for  the  taking  of  evidence.  Consequently,  prior  to  a 
late  statute,  it  was  beyond  the  power  of  a  circuit  or  district  court,  by  a  rule  of 
practice,  to  adopt  the  method  of  taking  depositions  that  maintains  la  the  state 
where  the  court  is  held.'* 

S.  BingU  v.  Bisott  Paper  Ufg.  Co.  (ISflS)  55  Fed.  S63:  The  drenit  court,  hav- 
ing jurisdiction  of  a  suit  for  the  specific  perfonnanoe  of  a  contract  to  convey 
raal  estate,  gave  effect  in  thie  ease  to  a  local  statute  which  provided  that  in  caaa 
the  defendant  should  fail  to  execute  the  aonvcrynnca  within  the  appointed  time 
then  the  decree  should  operate  as  a  conveyance.** 

g  117.  Beopa  and  Interpretation  of  Xulei  Hade  by  Lower  Coorti, 

No  circuit  or  district  court  of  the  United  States  has  power  to  adopt 
a  practice  inconsistent  with  the  rules  promulgated  by  tbe  supreme 

iiTha  fedaral  court  for  the  Eastern  large    In    this   country.     Marchand    p. 

District  of  Louisiana  by  a  rule  of  prae-  Bobral  (IBSS)  24  Fed.  318. 
Use  has  adopted  the  proceeding  known        ■*  But  by  Act  of  Harch  0,  1992,  ch.  14, 

in   that  state  as  "  executory   process,"  27  Stat  L.  7,  the  taking  of  depoeitions 

but  the  prooeadlng  known  aa  "provision-  in  the  mode  provided  in  the  state  laws 

al   aeltnre  "  has  not  been  so   adopted.  U  expressly  authoriced.    See  3  Fed.  Stat 

Neither  of  theae  proceedings  is   known  Ann.  22  and  not«. 
to  the  eqni^  practice  of   the  Enfi^iish       >*  See  also  A.  W.  Sprague  Mfg.  Co.  o. 

High   Coort  or   the   federal   courts   at  Hoyt  (1896)  29  Fed.  421. 
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ooart  or  to  disregard  their  provisions.'^  Hence,  if  practicable,  that 
interpretation  of  &  rule  made  b;  one  of  these  courts  must  be  adopted 
that  faarmonizee  it  with  the  supreme  court  mles."' 

§  118.  Power  of  Equity  Conrti  to  Order  Frooeedinga  ia  All  Caies. 

In  addition  to  the  power  of  making  rules  of  general  application  to 
govern  their  practice  at  ItiTgs  the  circuit  and  district  courts  have  the 
power,  inherent  in  all  courts  of  justice,  to  make  such  orders  and 
special  rules  as  may  be  necessary  for  the  proper  conduct  of  the  par- 
ticular cause.  Such  orders  must  be  in  harmony  with  the  law  and 
practice  of  the  court  and  suited  to  the  particular  exigency. 

J/elf  t>.  Pennoj/er  (187S)  3  Sawy.  336:  A  circuit  court  has  power  b;  special 
order  in  a  partfcnlar  case  to  require  the  parties  to  file  printed  briefs.  This  is 
a  step  that  may  sometimeB  well  be  taken  as  "  necessary  and  convenient  for  the 
advancement  of  justice  and  the  prevoitioD  of  delay  in  proceedings."  Such  an 
order  is  not  inconsistent  with  any  act  of  Congress  or  rule  of  the  suprame  court, 
and  It  Is  such  as  all  courts  of  record  in  the  exercise  of  the  power  inherent  in 
then  to  regulate  tlie  practice  before  them  are  accustomed  to  ni^e.i> 

Practice  of  Bngliah  Chaneery. 
%  119.  Wlten  Vnget  of  Eng^idt  Cluuieery  Followed. 

If  the  practice  to  be  followed  on  a  particular  point  is  not  deter- 
mined by  any  law  of  the  United  States  or  by  the  equity  rules  made 
by  the  supreme  court  or  by  the  nJes  of  the  circuit  or  district  court 
itself,  resort  is  next  to  be  had  to  the  usage  and  practice  of  the  Eng- 
lish High  Court  of  Chancery  as  the  same  stood  in  the  year  1842, 
when  the  present  equity  rules  were  adopted.  On  this  point  one  of 
the  equity  rules  provides  as  follows : 

Bqnity  Rule  00:  In  all  eases  where  the  rules  prescribed  by  this  court  or  by 
the  circuit  court  do  not  apply,  the  practice  of  the  circuit  court  shall  be  rt^lated 
by  the  present  practice  of  the  high  court  of  chancery  in  England,  so  far  as  the 
same  may  reasonably  be  applied  consistently  with  the  local  circumstances  and 
local  conveniences  of  the  district  where  the  court  is  held,  not  as  positive  rules, 
bat  as  [nrniahing  just  analogies  to  regulate  i^e  practice. 

II  U.  8.  Bank  o.  White  (18341  S  Pet  n  Jenkins  v.  Green wald ( 1 867 )  1  Bond, 

H3,  26B,  8  L.  cd.  038,  941 ;  Story  v.  Uv  188,  134. 

innton  (1839)  13Pet.  3fiS,  3<S,  lOL.ed.  n  See    .Tordan    v.    Agawam    etc    Co. 

m,204;  Qaines  c.  Relf  (1B41)  IG  Pet  9,  (1S09)  3  Cliff.  239. 
!«,  10  L.  sd.  «4%  M4. 
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§  120.  Uiage  Knit  Be  ConfonuUe  to  Spirit  ci  Ainerieut  Fnutice. 

This  rule  contemplates  the  adoption  of  the  English  chancery  prac- 
tice, on  points  not  BpecificsU;  covered  bj  the  equity  rules,  where  such 
practice  is  appropriate  to  particular  conditions  and  "  local  con- 
veniences," and  not  out  of  harmony  with  the  spirit  and  tendencies 
manifested  in  the  federal  syetem.  It  is  plain  that  a  marked  tendency 
of  our  equity  system  is  to  simplify  practice  and  facilitate  the  hear- 
ing of  suits  on  the  merit.  Bulee  of  English  chancery  practice  that 
make  against  this  tendency  could  not  be  considered  as  furnishing  such 
Analogies  as  would  entitle  them  to  be  followed  here.  On  the  other 
hand,  English  rules  of  practice  that  tend  strongly  in  the  direction 
of  abbreviating  litigation  and  towards  relieving  the  parties  and  the 
courts  from  unnecessary  proceedings  should  be  adopted,  if  they  are 
otherwise  in  harmony  with  our  system  of  practice.'* 

g  121.  ^otliOTity  of  Eaglith  Iteciiioni  and  Booki  of  Frwtioe. 

The  decisions  of  the  English  chancery  courts  prior  to  1843  and 
the  books  of  English  writers  of  accepted  authority  published  before 
the  same  date  constitute  a  source  of  authoritative  law  in  matters  of 
equity  pleading  and  practice  to  which  practitioners  in  the  federal 
courts  of  equity  may  sometimes  profitably  resort.  Among  such 
treatises  by  English  auUiors  there  are  tliree  that  should  not  be  over- 
looked, as  they  are  of  established  authority  and  their  statements 
conoeming  matters  of  equity  pleading  and  practice  always  cany 
weight  The  first  is  the  "  Treatise  on  Pleadings  in  Suits  in  the  Court 
of  Chancery,"  by  John  Mitford  (afterwards  Lord  Redesdale).  This 
bo(A  first  appeared  in  1782,  and  its  merit  was  quickly  recognized.  It 
has  exerted  a  very  considerable  influence  on  the  development  of  the 
science  of  equity  pleading.  Another  work  of  unquestionable  merit  is 
"A  Treatise  on  the  Practice  of  the  Court  of  Chancery,"  by  John  S. 
Smith,  of  the  Six  Clerks'  Office.  The  second  edition  of  this  work 
appeared  in  1837,  and  the  first  edition  had  come  out  about  two  years 
earlier.  Its  value  is  due  to  the  fact  that  it  was  written  by  one  who 
was  intimately  versed  In  the  details  of  the  court  practice. 

The  best  known  and,  in  many  respects,  the  most  authoritative  Eng- 
lish work  on  equity  pleading  and  practice,  ia  the  "  Treatise  on  the 
Practice  of  the  High  Court  of  Chancery,"  by  Edmund  B.  Baniell. 

It  Emma  Sllnr  Hin.  Co.  v.  Emtnft  et«.  of  a  plea  of  former  suit  pending,  on 
Co.  (1880)   1  Fed.  30.    It  wm  here  held  former  adjndicAtton,  eau  be  followeid  In 
that  the  English  practice  of  referring  a  the  federal  courts. 
MQse  to  a  maater  to  aacertain  the  truth 
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The  first  edition,  in  three  volumes,  appeared  in  1837-1840.  It  is 
learned,  accurate,  and  ezhauatlve;  and  as  a  consequence  it  has, 
through  numerous  editions,  remained  a  standard  work  until  our 
own  day.  It  must  be  remembered  that  the  editions  of  Daniell  and 
Smith  that  maj  be  cited  as  authoritative  in  the  federal  courts  are 
those  mentioned  above,  namely,  the  second  edition  of  Smith  and  Uic 
first  edition  of  DanielL^'  The  later  editions  of  Mr,  DanicU's  treatise 
are  not  to  be  fully  relied  on  in  the  federal  courts,  for  those  editions 
contain  many  changes.  English  books  and  rules  of  practice  published 
or  adopted  subsequent  to  the  promulgation  of  our  equity  rules  in 
1842  are  not  authoritative  in  federal  courts  t«  the  same  extent  as 
books  and  rules  based  on  the  practice  prior  to  that  date.*' 

§  1^.  En^liali  Orden  in  Chancery. 

In  the  decade  preceding  the  adoption  of  our  equifrf  rules  of  1842, 
the  English  chancery  court  had  adopted  several  series  of  orders  in 
chancery.''  Our  equity  rules  of  1842  are  largely  based  on  these 
several  series  of  orders,  and  it  may  be  stated  with  confidence  that  the 
draughtsman  of  the  equity  rules  appropriated  about  all  in  the  existing 
English  Orders  that  could  be  considered  applicable  to  our  practice. 
In  other  words,  the  English  Orders  in  Chancery  (except  so  far  as 
they  are  embodied  in  our  own  rules)  are  no  longer  of  much  value  to 
us,  and  this  source  of  precedents  in  equity  practice  may  be  considered 
to  have  been  pretty  well  exhausted  in  the  compilation  of  our  rules. 
In  considering  the  extent  to  which  English  precedents  may  be  utilized 
in  the  equity  practice  of  the  federal  courts  and  the  weight  to  be  given 
to  the  English  orders,  it  is  to  be  homo  in  mind  that  the  federal  equity 
procedure,  by  its  own  internal  growth,  has  now  become  an  extensive 
system.  To  a  large  extent  it  fumiBhea  its  own  analogies  and  its  own 
precedents.  Consequently  the  need  for  resorting  to  the  parent  system 
is  nOt  great  at  this  day,  and  the  tendency  is  less  and  less  in  that  di- 
rection. In  the  light  of  the  author's  own  experience,  he  is  minded  to 
say  that  the  help  to  be  gotten  by  federal  practitioners  from  the 
modem  rules  and  English  practice  is  not  as  great  as  has  sometimes 
been  supposed. 

»«  S«e  the  worda  of  Mr.  Juitiee  Brad-        >"  City  of  Detroit  V.  Detroit  City  Ry. 

ley,  speaking  for  the  court,  in  Thomson  Co.  (C.  C.  A.;  1893)  55  Fed.  672. 
v.Wooeter  (1S85)  114  U.  S.  104,  29  L.ed.        t7  Orders  of  April  3,  182S,  m  wnended 

lOfi.    Also  U.  8.  t>.  AnoDvmoiu  ( IflS4 )  21  Nor.  23,  1831 ;  Orders  of  Dec.  21,  1S33 ; 

Fed.  760,  note.    The  editiona  mentioned  Orders  of  Mky  10,  1S39;  Orders  of  Aug. 

are  the  editions   to  which  reference  ia  2fl,  ISll.    See  Appendix  to  this  work, 
made  tbroogboat  this  work. 
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Vnutritten  Rules  and  Usages  of  Cowi, 
g  12S.  TTnge  Based  on  PTineiplet  mi  iauJogiet  of  Kigliih  Fnctioe. 

From  what  has  been  said  above,  it  appears  that  the  circuit  and 
district  courtB  of  equity  arc  controlled  in  matters  of  equity  pleading 
and  practice,  first,  by  laws  of  the  United  States,  secondly,  by  rules 
prescribed  by  the  supreme  court,  thirdly,  by  their  own  proper  mles, 
and,  lastly,  by  the  usages  and  practice  of  the  English  High  Court  of 
Chancery  as  the  same  stood  in  1842.  Underlying  and  supporting  the 
whole  is  a  large  and  indefinite  mass  of  unwritten  rules.  It  is  the 
duty  of  the  court  from  time  to  time  to  resort  to  these  and  from  them 
to  declare  the  proper  practice  in  particular  cases  when  no  precedent 
or  specific  rule  directly  applicable  is  at  hand.  Under  this  head,  valu- 
able reasoning  analopios  may  sometimes  be  found  in  the  deciaiona  of 
any  court  of  equity  deriving  its  practice  from  the  English  chancery, 
and  also  in  the  decisions  on  points  of  practice  found  in  English 
caMS  subsequent  to  1842. 

§  124.  Validity  of  Vmrritten  Knles. 

It  is  desirable  that  the  practice  of  the  courts  should  be  evidenced, 
BO  far  aa  practicable,  by  written  rules,  as  certainty  and  uniformity  are 
thereby  more  easily  and  readily  secured.  Nevertheless,  uniform 
usage  can  establish  a  rule  of  practice  quite  aa  certainly  and  effectively 
as  if  the  practice  were  reduced  to  writing.  What  is  the  uniform  usage 
and  practice  of  the  court  ?  That  is  always  a  pertinent  question. 
Whether  the  rule  has  been  reduced  to  writing  or  not  merely  concerns 
the  evidence  of  the  rule.'*  Where  it  appears  that  the  court  has  no 
written  rule  of  practice  applicable  to  a  particular  case,  the  correct 
principle  to  be  followed  by  the  court  may  be  deduced  from  the  course 
of  decision  in  similar  or  analc^us  cases.*' 

)«DuneaD  f.  V.  S.  (1833)  T  Pet.  43S,  their  ooninieDcement,  and  thair  Action, 
451,  8  L.  ed.  7.19.  745 :  United  States  u.  and  their  meaninfr,  »re  moat  conTenient- 
SteveDHon  (I80II)  1  Abb.  (U.S.)  49S,  Ijr  determined;  but  what  w&ntof  certain- 
Fed.  Cas.  No.   I6,3SS.  ty  can  there  be  where  a  court  by    long 

*>  Lftmh  V.  Parkman  (18S9)  Fed.  Caa.  acquiescence  has  eetabliabed  it  to  be  the 

No.  B.OID.  law  of  that  court  that  the  state  practice 

The  supreme   court,   in   aiutaining   a  shall  be  their   practice,   a«  far  as   they 

case  where  the  federal  court  in  Ohio  had  have  means  of  carrying  it  into  effect,  or 

Incitty  follon'ml  the  ttat«  practice  on  a  until  deviated  from  by  positiTe  rules  M 

particular   point    fur   Iwenty-flve  years,  their  own  makingl"    Fiillerton  v.  Bank 

once  observed:  "Written  rules  are  un-  (1828)  1  Pet.  6U,  613,  7  L.  ed.  280,  284. 
qnestionably    to    be    preferred    because 
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§  13SS.  Fretnmptioii  u  to  Orig^iB  of  Unwritten  Bnle. 

Any  l^itim&te  practice  that  appears  to  have  been  in  existence  for 
a  aiunber  of  years  will  be  preeumed  to  have  been  inaugurated  and  es- 
tablished under  the  order  of  the  court/" 

Applicaiion  and  Interpretation  of  Wriiien  BuUa. 

§  126.  AnthoritatiTe  Fotoe  ot  Written  Rolet. 

The  rules  of  practice  formulated  by  the  supreme  court  for  its  own 
guidance  and  for  the  guidance  of  the  inferior  courts,  and  the  rules  of 
practice  formulated  by  the  inferior  courts  themselves  for  their  own 
guidance  and  made  in  pursuance  of  authority  granted  to  those  courts 
by  statute,  have  the  force  and  effect  of  positive  statutory  rules  of  law. 
Those  rules  are  made  to  secure  uniformity.  They  are  intelligible, 
and  they  are  also  easily  within  the  knowledge  of  all  practitioners.  It 
follows  that  the  practice  of  the  courts  should  always  be  in  conformity 
with  them;  and  much  inconvenience  may  result  if  they  are  disre- 
garded.*' 

§  127.  How  Interpreted. 

The  rules  promulgated  by  the  supreme  court  are,  generally  speak- 
ing, to  be  interpreted  and  applied  as  any  statutory  enactment  of  a 
law-making  power  would  be  interpreted  and  applied.  Thus  the  word 
"  may  "  in  equity  rule  92  has  been  construed  to  mean  "  shall "  ot 
"  must,"  and  not  as  conferring  a  mere  discretion,  the  same  principle 
of  interpretation  being  here  applied  as  would  have  been  proper 
in  the  interpretation  of  a  statute.*^ 

g  128.  Knit  Be  Construed  to  Harmeniia  with  Statutory  Frovisioni. 

As  the  supreme  court  has  no  power  to  make  a  rule  that  will  conflict 
with  any  law  of  the  United  States,  it  follows  that,  of  two  different 
interpretations  of  an  equity  rule,  the  interpretation  must  be  adopted 
that  will  harmonize  it  with  the  enacted  law.*' 

«*KaikiiiK  e.  Bayard  Jr.  (ISSQ)  2  Ketth  (ISH)  23  G.  C.  A.  196,  77  Fed. 
P»ii».  261,  Fed.  C«a.  No.  7,924.  374.     See  Seattle  etc.  R.  Co.   r.   Inion 

(1  American  Qraphophone  Co.  v.  Na-  Trust  Co.  (1807)  24  C.  C.  A.  512,70  Fed. 
tion&l  Pbonogriph  Co.   (1904)   127  Fed.  179. 
34S.  "  OTt.j  V.  Cbicftgo  etc.  R.  Co.  (18S4) 

« Northwectern    Mut.    Ii|i,    Co.    P.  Woolw,  63. 
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§  129.  BnlM  of  Fraotice  LilwrElly  Conttrned. 

Nevertheless,  it  is  to  be  borne  in  mind  that  the  equity  rules  estab- 
lished b;  the  courts  are  not  positive  rules  of  decision  on  matters  of 
substantive  right.  They  are  merely  rules  of  practice,  and  they  are  to 
be  construed  and  applied  accordingly.  Rules  of  practice  should,  it 
is  held,  be  liberally  construed  in  furtherance  of  the  proper  adminis- 
tration of  justice,**  Thus  they  will  be  treated  as  being  prospective 
in  operation,  where  to  consider  them  otherwise  would  result  in  de- 
feating a  suit  commenced  prior  to  their  promulgation  or  alteration.*" 
It  has  been  said  that  the  inflexible  enforcement  of  rules  of  practice 
which  would  result  in  the  dismissal  of  a  suit  on  purely  technical 
grounds  is  abhorrent  to  the  principles  of  equity,*"  Where  the  rule  of 
practice  pertaining  to  a  particular  point  is  unsettled  the  court  is  al- 
ways inclined  to  indulgence.*' 

§  130.  Judicial  Diseretion  on  Kattcn  of  Pnutiae, 

The  application  of  rules  of  practice  should  be  so  tempered  with 
judicial  discretion  as  to  promote  the  due  administration  of  justice;  *' 
and  such  rules  are  not  so  far  superior  to  the  discretion  of  the  court  as 
to  deprive  it  of  the  power  to  secure  the  trial  of  causes  on  their 
merits.*'  "  The  ends  of  justice,"  it  has  been  said,  "  must  not  be 
sacrificed  to  mere  form  or  by  too  rigid  an  adherence  to  technical  rules 
of  practice."  "*  The  law  of  practice  is  a  law  of  convenience  and  the 
purpose  of  it  is  to-expedite  the  proper  and  just  administration  of  the 
law.  There  are  of  course  many  settled  principles  of  practice  that 
must  be  applied  without  hesitation  and  without  deviation,  but  there 
are  also  undoubtedly  many  other  principles  of  practice  lliat  are  less 
important.  These  concern  matters  of  small  momeut  or  matters  that 
come  up  only  in  rare  cases.  Here  the  principles  to  be  applied  can- 
not be  supposed  to  be  bo  universally  known  as  the  others,  and  hence 
greater  latitude  must  be  permitted  in  the  application  of  them.'* 

tiHazteton  etc.  Co.  r.  Citlieiu'  St.  cireiimatancM,  to  decUne  to  adminiBtcr 

Ry.  Co.  ( 18M)  73  Fed.  826.  juHtipe.  and  to  enforce  rights  (or  which 

4*  The  St.  Lawrence   (1861)    1  Black,  there  is  no  other  remedy.     This  hsH  al- 

523,  17  L.  ed.  180;    The  Sell    (197Z)    3  ways   heen   the   principle  ot   this  court, 

BiiB.  344,  Fed  Cas.  No.  12,049.  though  not  at  all  times  sufficiently  at- 

«*  Barrett    v.    Twin  City    Power  Co.  tended   to,"     Lord  Cottenham   in   Wall- 

(1901)   111  Fed.  4S.  worth  r.  Holt   (1841)   4  Mjl.  &  COM. 

IT  La  Vega  v.  I^pKley  (1871)  1  Woods,  «*  Mutual  BIdg.  etc.  Bank  P.  BoMieux 

428.  Fed.  Cas.  No.  8,123.  (1877)    1    Hughes.    386,    Fed.  Cas.   No. 

«»  "I  think  it  the  duty  of  this  court  to  9,B77. 

adapt  its  practice  and  coursa  of  proceed-  ^o  Harlan,     J.     in    Hardin    r.     Boyd 

ing  to  the  exisUng  state  of  snciety.  and  (1986)    113  U.  S.  766,  28  L.  ed.   1141. 

not  by  too  strict  an  adherence  to  forma  ti  See  Ward   v.  Sherman   (1B04)    192 

and  rules,   establiahed    under   differant  U,  S.  168,  48  L.  ed.  391. 
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§  ISl.  AppUoation  to  Enlarge  Time  Frenribed  in  Bnle. 

A  citcait  court,  in  applying  its  own  rules,  may  modify  their  oi>era- 
tioQ  when  timely  application  is  made  to  that  end.  Thna  under  a 
rule  requiring  pleas  in  abatement  to  be  filed  within  two  days  after  the 
commencement  of  a  term  and  not  afterwards,  a  court  may,  on  motion, 
enlai^  the  time  for  the  filing  of  the  plea.  "  Such  rules  an  mere 
engines  to  promote  convenience  in  business,  and  when,  from  any 
peculiarity,  tiiey  require  to  be  suspended  or  waived  in  order  to  pro- 
mote justice,  the  power  which  made  them  can  and  ought  to  suspend 
them."" 

§  1S8.  WImd  Deptrtitn  from  Ride  Hot  B«T«nible  Error. 

The  supreme  court  has  repeatedly  declared  that  it  will  not  reverse 
a  chancery  decree  for  departures  from  technical  rules  when  it  can 
see  that  no  harm  resulted.'* 

1.  Ketuj/  V.  Bobby  <1S42)  16  Pet.  269,  10  L.  ed.  961 :  While  a.  Buit  was  peDding 
In  Minity  for  the  duMlatitm  of  a  partnership  and  &n  ucaunting,  the  plaintiff 
a^MSuted  a  release  In  respect  to  the  matters  conceming^  which  the  suit  waa 
brought.  The  defendant  filed  the  release  in  the  caiue  and  at  a  later  stage  moved 
to  dlBmisB  the  bill.  It  was  InBisted  by  the  plaintiff  that  the  release  should 
hwve  been  introduced  by  supplemental  answer  or  by  cross-bill.  But  it  appeared 
that  the  rekase  had  been  admitted  as  evidence  without  objection,  and  proot  liad 
beat  taken  by  tbe  respective  parties  on  the  qneetion  of  its  having  been  obtained 
by  duress.  It  was  held  that  the  mode  in  which  the  release  had  been  introduced 
into  the  suit  was  not  open  to  exception  on  appeal. 

£.  OOa  Bend  etc.  Co.  v.  Oila  Water  Co.  (1006)  20S  U.  S.  270,  60  L.  ed.  1023: 
The  mere  absence  of  a  formal  order  authorizing  and  perfecting  the  consolidation 
of  two  or  more  causes  was  held  not  to  vitiate  the  record  where  it  was  apparent 
that  tbe  court  treated  tbe  causes  in  question  as  being  consolidated  and  entered 
a  judgment  explainable  and  sustainable  only  on  the  theory  that  they  were  con- 
solidated. The  absence  of  the  fonnal  order  could  not  prevail  over  the  essential 
action  of  the  court. 

g  138.  Conttderatloni  OoTCming  Applioation  of  Rnlei. 

Some  light  on  tbe  principle  to  be  applied  in  the  interpretation  and 
application  of  rules  of  practice,  is  to  be  found  in  tbe  suggestioD  once 

»  Wallaea  v.  Claric  (IS47)  Fed.  Caa.  form  of  a  suit  for  a  money  debt,  when 

No.  1T,O0S.  he  should  have  sued  for  breach  of  a 

OtAUis  V.   InsoraiMe   Co.    (1877)    97  contract  for  the  delivery  of  cattle,  will 

U.  8.  144.  84  L.  ed.  1008;  HombucUe  v.  not  operate  In  equity  as  an  election  of 

SUITord  (1884)  HI  U.  8.  389,  28  L.  ed.  the  plaintiff,  so  as  to  destroy  his  just 

408.  righU.     Ward  p.  Sherman   (19Q4)    198 

A  technical  mistake    of  counsel    In  U.  S.  168,  48  L,  ed.  391. 
bringing  an  action  for  hie  client  in  the 
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put  forth  by  Mr.  Justice  Clifford  in  these  words:  "  Rules  of  prac- 
tice are  eBt&blished  to  promote  the  ends  of  justice,  and  where  it  ap- 
pears that  a  given  rule  will  have  the  opposite  effect,  appellate  courts 
are  inclined  to  regard  the  case  as  one  of  an  exceptional  character."  •* 
This  apparently  sanctions  the  idea  that,  in  exceptional  caaes,  the 
courts  may  flatly  refuse  to  enforce  a  plain  rule  of  practice  clearly  ap- 
plicable to  the  particular  facts.  This  language  was  used  in  connec- 
tion with  a  case  involving  tlie  judicial  discretion  of  the  appellate 
court,  and  the  principle  declared  is  to  be  guardedly  received  and  cau- 
tiously applied.  On  one  occasion  Mr.  Justice  Story  observed  that 
the  authorities,  and  particularly  the  American  authoritiea,  proceed 
on  the  idea  that  matters  of  practice  are  to  be  decided  largely  on  con- 
siderations of  policy  and  convenience,  rather  than  as  niatter  of  abeo- 
lute  principle ;  ^^  but  in  the  same  case  a  note  of  dissent  was  sounded 
by  another  judge  who  insisted  that  this  principle  could  not  be  so  far 
extended  as  to  cause  the  overturning  of  Imown  established  rules.'* 

§  134.  General  Frinoiple. 

The  general  conclusion  to  he  drawn  from  the  authorities  may  be 
stated  as  follows :  The  rules  are  established  for  the  guidance  of  the 
courts;  and  except  as  their  operation  may  be  suspended  or  modified 
by  the  courts  in  the  exercise  of  a  judicial  discretion,  those  rules  are 
the  law.  The  judicial  discretion  of  the  courts  is  such  that  they  may 
by  particular  orders  excuse  a  party  from  complying  with  a  rule  when 
compliance  is  impossible  or  impracticable,  or  in  any  case  where  the 
enforcement  of  the  rule  would  entail  undue  hardship.  This  power  is 
most  frequently  exercised  in  connection  with  the  rules  in  re^iard  to 
the  time  for  taking  the  various  steps  necessary  to  prepare  a  cause  for 
hearing.  A  court  of  equity  always  has  a  power,  within  limits,  to  con- 
trol and  order  the  proceedings  in  a  cause  before  it ;  and  this  power  it 
will  exercise  in  furtherance  of  the  proper  administration  of  justice. 
But  this  power  and  discretion  of  tie  court  must  be  invoked  at  the 
proper  time  and  in  the  proper  way.  If  a  litigant  diar^ards  a  rule 
and  allows  the  cause  to  pursue  its  course  without  appealing  to  the 
court  t«  relieve  him  from  the  consequence  of  disregarding  the  rule, 

BtStickney  v.  Wi)t   (1874)  23  WM.       "Hinor  v.  Mechsniea  Bftok    (1S28) 

I»,  162,  23  L.  ed.  50.  M.     Compare  the  1  Pet.  46,  80,  7  L.  ed.  47,  61. 
language  of  the  same  judge  in  Cleveland        ■•  JohUBon,  J.  diB»enting  in  Minor  v. 

luB.  Co.  p.  Globe  Ins.  Co.  (1878)  98  U.S.  Mechaniei  Bank  (1828)  1  Pet.  81,  7  I* 

^4,  gS  L-  ed.  a03,  ed.  ta. 
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and  witbont  aaUog  for  leave  to  cure  the  defect  incideDt  to  its  viola- 
tion, then  he  most  in  the  end  pay  tlie  penalty.  Finally,  the  appellate 
courts  recognize  the  power  of  the  lower  courts,  in  their  discretion,  to 
order  the  proceedings  in  axii^  a  way  as  to  secure  the  administraticoi 
of  justice ;  and  on  appeal  the  proceedings  will  not  be  disturbed  for 
light  infractions  of  llie  rules,  where  it  appears  that  the  ends  of  sub- 
stantial justice  have  been  reached. 

Eq.  Ftm.  ToL  L-4. 
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Bill  and  Information. 
%  136.  General  Kature  of  Suit  in  Eqnitr. 

A  judicial  proceeding  in  the  court  of  chancery  or  in  any  court 
exercising  equity  powers  is  called  a  suit  The  proceeding  in  a  court 
of  common  law,  on  the  other  hand,  is  called  an  action.  The  suit  in 
equity  is  regularly  b^un  by  the  filing  of  a  bill.  This  is  nothing 
more  than  a  petition  for  relief  addressed  to  the  court  by  tiie  party 
seeking  relief  and  statin"  the  facts  on  which  the  claim  for  relief  is 
based. 

§  136.  Information  in  Equity. 

The  ordinary  bill  in  equity  is  brought  by  a  private  party  having 
a  private  interest  to  assert  or  protect.  Formerly  when  a  suit  in  equity 
was  instituted  on  behalf  of  the  government,  or  in  behalf  of  those  who 
partake  of  its  prerogative  or  whose  rights  are  peculiarly  under  the 
protection  of  the  courts,  the  proceeding  was  by  means  of  an  informa- 
tion filed  by  the  proper  officer  of  the  government,  usually  the  attorney- 
general  or  solicitor-general.'  An  information  in  equity  is  proper 
where  the  right  to  be  asserted  is  vested  in  the  government,  as  where  it 
seeks  to  enforce  a  mortgage,'  or  to  remove  an  obstruction  from  a  navi- 
gable river,^  or  where  the  right  to  be  asserted  is  vested  in  some  one  un- 
der the  protection  of  the  government,  the  government  being  the  proper 
formal  party  to  institute  the  proceeding.  A  suit  to  protect  or  enforce 
a  charity  is  maintainable  in  the  form  of  an  information  in  equity ; 

1 1  Dan.  Ch.  Pr.  3  et  se^.  >  United  States  f .  Pittsburgh  etc.  R. 

t  Benton  v.  Woo\eej   (1836)    12  Pet.  Co.  (1880)  SO  Fed.  113. 
27.  9  L.  ed.  987;  U.  S.  e.  Hughes(186a) 

II  How.  6012,  13  L.  ed.  809. 
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and  the  same  proceeding  is  proper  where  the  object  ia  to  protect  the 
estates  of  idiots  or  lunatics.* 

§  137.  Siflennoe  between  Proeeedinga  by  Bill  and  Information. 

Informations  in  eqoitj  are  to  all  intents  and  purposes  the  same 
as  bills  in  equity,  and  they  differ  only  in  fomi  and  name.  The  gen- 
eral idea  underlying  the  distinction  is  that  where  an  individual  ap- 
pears as  a  plaintiff  in  a  court  of  equity,  he  must  assume  the  rSle 
of  an  orator  and  pray  for  the  relief  to  which  he  is  entitled ;  whereas 
if  the  government  institutes  a  suit,  it  is  not  necessary  to  do  more  than 
inform  the  court  of  the  facts  justifying  relief.  In  such  case  it  is  the 
duty  of  the  court  to  act  upon  a  sufRcient  showing  and  grant  relief 
without  requiring  a  prayer.  It  is  the  prerogative  of  the  government 
to  conunand  justice  of  itB  courts  upon  information  only.' 

§  138.  Present  fraotlM  in  Pederal  Courti. 

The  distinction  between  hillfi  and  informations  in  equity  is  recog- 
nized in  the  federal  cotirts,  and  in  any  case  where  an  information 
could  be  maintained  according  to  tbe  practice  of  the  English  chancery, 
such  a  proceeding  can  now  be  maintained  in  these  courts,  unless  the 
proceeding  by  bill  is  la&de  tbe  proper  remedy  by  statute.  However, 
according  to  the  present  practice  of  the  federal  courts,  the  informa-. 
tion  in  equity  ia  almost  obsolete,  the  ordinary  bill  in  equity  being 
used  in  suits  brought  by  the  government  aa  in  suits  by  private  per- 
sons.* The  practice  of  using  tbe  bill  in  equity  instead  of  the  informa- 
tion, in  suits  instituted  in  the  federal  courts  by  or  on  behalf  of  the 
government,  has  become  more  common  by  reason  of  statutory  pro- 
visions enacted  from  time  to  time  authorizing  tbe  attorney-general 

«1  Dan.  Ch.  Pr,  S.  L.  ed.  623;    United    SUtes  c.    Minor 

■  Attorney  Oenenl  ti.  UaUtw   <1873)  (1S8S)    114  U.    8.  233.  29  L.  ed.    HO; 

26  Mich.  444.  MullaDir.  United  SUtes  (1886)  118  U.S. 

•  For  illustrktions   ot  bills  in  equity  271,   30   L.   ed.    170;    Colonulo   Coal    & 

by  goTenunent  to  VMate  patent  of  in-  Iron  Oo.  v.  United  States  (18S7)  123  U. 

vention,  see   United  States  c.  Bell  Tel.  S.  307.  31  L.  ed.  182;  United  States  r. 

Co.   (1888)   128  U.  8.  316,  32  L.  ed.  460,  San  Jacinto  Tin  Co.    (1888)    125  U.  S. 

9  Sap.  Ct.  00;  United  SUtea  e.  Doughty  273,    31  L.  ed.    747;    United    States    P. 

(1870)  7  Blatcbf.  424;  Attorney  Oenenl  Beebe   (1888)    127  U.  8.  336,  32  L.  ed. 

V.  Emnford  Chemical  Works  (1876)  32  121;   United  States  v.  Marshal   Silver 

Fed.  608.  Min.    Co.  (1880)  129  U.  S.  679.  32  L.  ed. 

For  lllnstrations   of  bills  in  equitj  734;  Williams  v.  United  States  (1^91) 

by   iFDvermnent   to   cancel   land   patant.  138  U.  S.  614,  34  L.  ed.  1028;   United 

■ee   United    SUtes   r.    Stone    (1664)    2  SUtes  D.  Throckmorton  (1878)  98  U.  S. 

Wall.   526.   IT   L.    ed.    765;     MolTat    v.  61,  26  L.  ed.  93. 
United  StotM  (1884)  112  U.  8.  24,  28 
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to  bring  raits  in  eqnit^  in  the  name  of  tbe  Usited  States  for  the  pui^ 
poses  indicated  in  such  statatea.^ 

g  139.  ToTH  in  Whieh  bfomattm  IftMented. 

The  procedure  ia  suits  proeecnted  by  infonnation  is,  io  «)]  sub- 
stantial partieulars,  the  same  as  the  prooedore  in  otdiiutry  mhs  «on- 
docted  by  bill ;  and  consequently  the  informaUon  will  not  be  a  snb- 
jeot  of  special  treatment  in  this  hixA.  It  may  be  noted  tiiat  in- 
formations institnted  by  or  on  behalf  of  the  United  States  in  tbe 
federal  oouxta  should  be  brought  in  tbe  name  of  the  government  npcoi 
tlie  Telatim  of  the  attomej-general,"  tather  than  in  tlie  name  of  tiw 
attomey-generaL'  In  vhaterer  form  the  informatiaii  is  brought  it 
oboold  show  on  its  face  in  no  uncertain  Tfi*T>n«>r  that  it  ia  inatitnted 
and  prosecuted  by  and  under  the  authority  of  t^  pn^wr  oOen.^* 

Original  and  Dependent  BiUs. 

§  140i  Btaeatiali  «f  Proceeding  in  Equi^. 

The  essential  conditions  of  a  proceeding  by  bill  in  equity  are  (1) 
.  the  existence  of  a  court  exercising  equity  powers,  (2)  the  ezietence  of 
a  controversy,  between  adverse  parties,  sncE  as  may  be  beard  and  ad- 
judicated in  that  court,  (3)  the  filing  of  a  proper  bill  by  tbe  plaintiff 
against  the  defendant,  (4)  the  exercise  of  compulsory  power  to  bring 
the  defendant  into  court,  and  (5)  an  adjudication  on  tbe  merits.  In 
this  chapter  we  are  more  immediately  concerned  with  the  function, 
nature,  and  form  of  the  bill. 

g  141.  Orifinal  BiU  in  Sqtdfy. 

A  bill  that  begins  an  independent  suit  in  equity  unconnected  with 
any  other  previous  or  pending  suit  in  the  same  court  is  called  an 
original  biU.  Such  a  bill  relates  to  tame  matter  not  before  litigated 
between  the  same  parties.  Aa  the  term  original  imports,  the  original 
bill  first  moves  and  begins  the  litigation.  The  word  original  is 
here  used  in  its  natural  and  untechnical  sense,  and  it  has  no  reference 
to  the  original  writ  by  which  common-law  actions  are  begun. 

f  United  States  c.  Union  Fme.  R.  Co.  iral  works  (1870)  98  Fed.   60S    (intor- 

(1878)   98  U.  8.    669,    26    L.    ed.    143.  matian  in  ntune  of  attom^-genenl  of 

(Benton   p.   Woobey    (1S38)    IS  Pet.  the  United  States  and  not  in  the  name 

27,  M.  9  L.  ed.  987,  988;  United  States  and  behalf  of  the  United  SUtea  held  to 

V.    Doi^tr     (1870)    7     Bheebrf.     434;  be  demnrrable). 

United  States  e.  Pittaburgh,  etc.  R.  Co.       loU.  9.  (I.  DoDgbtj  (1870)  7  BUtchf. 

(1886)  2SFed.  113.  48G;  United  Statet  r.  liaAmy  (IMO) 

*  Attorney  General  c.  Sumtord  Oum-  4  Blatehl.  418. 
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§  142.  Dependent  BilL  > 

All  bills  other  than  original  bills  are  naaally  elasaed,  mraewbat 
awkwardly  it  must  be  oonfeesedj  uoder  the  bead  of  bilk  not  original. 
The  terma  "  original  bill "  and  "  bill  not  original "  ar^  of  course^ 
mntaallj  ezduaiTe,  and  these  terms  supply  us  widi  the  fundamental 
diriaiims  of  bills  in  eqnitj.  The  valne  of  this  classification  ia  perhaps 
not  very  great,  but  if  any  division  is  to  be  made  here  it  would  seem 
desirable  to  choose  s  more  apt  erpression  for  bills  falling  in  the  sec- 
<MLd  class.  The  word  '*  dependent "  seems  to  fill  the  reqnirement  well 
enough,  for  it  gives  eKpression  to  the  most  strikiiig  featore  of  bills 
that  are  not  original  bills.  W«  may  say  then  that  all  bills  in  eqoi^ 
are  divided  into  two  main  classes,  namely,  original  bills  and  de- 
pendent bills.  The  original  bill,  as  h^  already  been  indicated,  starts 
a  new  and  independent  litigation;  the  dependent,  or  non-original,  bill 
is  one  that  relates  to  some  matter  already  litigated  in  the  eonrt  by  the 
same  parties,  and  soch  a  bill  is  dependent  apon  the  prior  suit,  thai  is 
to  say,  it  snpplementt  or  continues  the  former  suit,  or  seeks  relief  in 
Rspeet  to  some  matter  growing  oat  of  that  snit  and  oonnected  with  it 

§  143.  Bills  of  Xizeil  Chanet«r. 

Though,  generally  speaking,  all  bills  may  be  said  to  be  either  origi- 
nal or  dependent,  it  should  be  added  that  there  are  some  bills  that 
are  of  a  mixed  character  and  partake  of  the  nature  of  both.  These 
may  be  classed  as  original  bills  in  the  nature  of  a  dependent  bill  or 
dependent  bills  in  the  nature  of  an  original  bill,  according  as  they 
appear  to  partake  mere  largely  of  the  nature  of  the  <nto  or  tbe 
other. 

§  144.  Two  l^rpei  of  Dependent  Billa. 

The  different  sorts  of  dependent  bills  will  be  particularly  dealt 
with  in  the  progress  of  this  work,  but  in  order  that  their  general 
diaracter  may  be  the  better  understood,  it  will  be  well  to  specify  the 
most  important  here.  These  bills  then  are  of  two  general  types,  first, 
those  that  continue  the  suit  began  by  the  original  bill  and  that  seek 
to  carry  that  suit  on  to  its  own  proper  cnnpletjon,  and,  seoondly, 
those  which  are  brought  for  the  purpose  of  cro8»-Iitigation,  or  to  sus- 
pend, controvert,  or  reverse  some  decree  or  order  of  the  court  in  the 
main  litigation,  or  to  carry  such  former  decree  into  ezeontion.'* 

11  Stoij  E^  PL  S  80. 
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§  141.  niuttttioiu  of  Knt  Type. 

The  first  ^pe  comprises:  (1)  The  euppletnental  bill,  which  ia 
merely  an  addition  to  the  original  bill,  to  supply  some  defect  in  its 
frame  or  atractnre  resulting  from  matter  arising  sabsequent  to  the 
institution  of  the  suit  (2)  The  bill  of  revivor,  the  purpose  of  ivhtch 
is  to  bring  some  new  party  before  the  court  when,  by  death  or  other- 
wise, the  original  party  has  become  incapable  of  prosecuting  or  de- 
fending the  suit.  This  bill  ia  merely  a  continuance  of  the  original 
bilL  (3)  In  addition  to  these  two,  there  is  the  combined  bill  of 
revivor  and  supplement.  It  continues  the  former  suit  by  reviving  it 
and  also  supplements  it  by  supplying  defects  arising  subsequent  to 
the  institution  of  the  suit 

§  146.  niutntioni  of  Second  Type. 

The  second  type  of  dependent  bills  comprises :  (1)  The  cross  bill, 
eidihited  by  the  defendant  in  the  original  bill  against  the  plaintiff 
touching  some  matter  in  litigation  in  that  suit  and  seeking  affirma- 
tive relief  in  respect  thereto.  (2)  The  hill  of  review,  which  is 
brought  to  examine  and  reverse  a  decree  made  upon  a  former  bill, 
when  such  decree  has  been  duly  entered  upon  the  records  of  the  court 
and  when  it  has  thereby  become  fnlly  effective.  (3)  The  bill  to  carry 
a  decree,  made  in  a  former  suit,  into  execution.  Again,  a  bill  may 
combine  the  features  of  two  or  more  of  the  bills  above  enumerated. 
Thus,  a  bill  may  be  filed  to  supplement  and  review,  to  revive  and 
review,  or  to  revive  and  execute,  a  former  decree  of  a  court. 

§  147.  Or^^inal  Bill  in  Kature  of  Dependent  Bill. 

Still  again,  as  was  said  above,  an  original  bill  may  sometimes  par- 
take of  the  characteristics  of  one  or  more  of  the  several  dependent 
bills.  Thus  we  may  have  the  original  bill  in  the  nature  of  a  supple- 
mental bill,  the  original  bill  in  the  nature  of  a  bill  of  revivor,  the 
original  bill  in  the  nature  of  a  bill  of  review,  and  the  original  bill 
in  the  nature  of  a  bill  to  execute  a  decree.  These  peculiar  bills  ap- 
parently differ  from  the  several  d^)endent  bills  to  ^ich  they  are  as- 
similated only  in  the  circumstance  that  they  are  brought  by  persons 
not  in  privity  with  the  prior  record,  such  persons  being  thereby  dis- 
abled to  proceed  otherwise  than  by  an  original  proceeding. 

§  148.  Dependent  Bill  in  Nature  of  Original  Bill. 

The  bill  to  impeach  a  decree  for  fraud  and  the  bill  to  suspend  or 
avoid  a  decree  on  the  ground  of  matter  which  has  arisen  subsequent 
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to  the  ent«riDg  of  the  decree  seem  to  be  iUustrations  of  bills  that 
should  be  classed  as  dependent  bills  in  the  nature  of  original  bills. 
They  are  dependent,  or  non-original,  in  the  sense  that  the  litigation 
contemplated  in  such  suite  has  its  origin  and  source  in  the  prior  con- 
troversy and  the  jurisdiction  of  the  court  is  derived  from  and  depend* 
cnt  on  its  jurisdiction  over  the  prior  suit:  they  are  original  in  Hie 
sense  that  the  ground  on  which  the  claim  to  relief  is  based  arises 
outside  of  the  matters  embraced  in  the  prior  suit 

Clasdficaiion  of  Original  Bills. 
§  149.  Orieinal  Bill  aa  Vormal  Type  of  Bill. 

The  original  bill  ia  the  normal  type  of  the  bill  in  equity,  and  by 
far  the  greater  part  of  litigation  in  equity  ia  conducted  in  suits 
begun  by  bills  of  this  kind.  It  may  be  observed  that  the  principles  of 
pleading  and  practice  applicable  to  proceedings  by  original  bill  are 
also  applicable,  in  great  part,  to  suits  begun  by  dependent  bills ;  and 
BO  far  as  the  proceedings  in  dependent  suite  depart  from  the  normal 
'  rules  of  pleading  and  practice,  such  proceedings  will  be  made  the 
subject  of  special  treatment.  It  follows  that  the  body  of  this  treatise 
is  so  designed  as  to  be  chiefly  concerned  with  the  procedure  in  suits 
begun  by  original  bills.  To  this  end  we  shall  give  an  account  of  the 
pleadings  in  such  suits  and  of  the  various  steps  that  should  or  may 
be  taken  in  conducting  such  a  suit  to  a  successful  termination. 

g  ISO.  Oeneral  Observation  on  Classifloatian  of  Original  Bills. 

Original  biUs  can  be  variously  classified  and  subdivided^  accord- 
ing as  the  problem  is  considered  from  the  view  point  respectively 
of  substantive  or  remedial  law.  The  student  of  equity  jurispru- 
dence, if  called  upon  to  specify  the  different  sorts  of  original  bills, 
might  reasonably  be  expected  to  answer  with  reference  to  the  various 
heads  of  equitable  relief.  For  instance,  he  might  well  say  that  the 
different  sorts  of  original  bills  are  such  as  these :  the  bill  of  account, 
the  bill  tor  cancellation,  the  bill  of  discovery,  the  bill  of  Injunction, 
tbe  bill  to  enforce  a  trust,  the  bill  to  marshal  assets,  and  so  on.  It 
is  manifest  that  the  student  of  equity  pleading  and  practice  will  con- 
sider the  matter  in  a  very  different  light.  He  looks  primarily  to 
matters  of  procedure  and  is  more  interested  in  tbe  steps  taken  while 
tbe  suit  is  in  progress  than  in  the  actual  result  of  the  contest. 
Instead  of  considering  the  relief  that  is  or  may  be  obtained  at  the  end 
of  the  suit,  he  examines  the  form  of  the  bill  and  the  processes -by 
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which  that  relief  is  obtained.  It  is  in  the  latter  aspect  tliat  we  pro- 
ceed to  consider  the  different  sorts  at  original  bills;  and,  aocordh^^, 
we  sabmit  that  all  original  bills  are  either  (1)  bills  of  discovery  and 
relief,  (2)  bills  of  discoyery,  or  (3)  bills  of  relief.  This  very  simple 
classification  of  original  Ulls  eonstitntes  somewhat  of  a  departure 
from  that  comnKmly  received,  and  a  few  words  of  explanation  are 
perhaps  desirable.  The  <nily  merit  claimed  for  this  diTisi<m  of  origi- 
nal bills  is  that  it  is  simple  and  convenient  It  also  comports  with 
the  past  history  of  the  development  of  the  bill  and  with  the  theory 
imderlying  its  stractore.  The  matter  is  not  one  about  which  scien- 
,  tific  precision  is  either  possible  or  necessary. 

8  ISL  OoBUMiilrAoeeiitedCiMnSdatiMaf  KUf— BfllofSdlef. 

llie  classification  of  original  bills  nmaUy  accepted  by  writers  on 
eqnity  pleading  ia  that  which  divides  them  into  bills  praying  rdief 
and  bills  not  praying  relief.*'  Under  the  head  of  bills  praying  relief 
are  pnt  the  following  tbree  sorts  of  bills:  (1)  the  bill  of  certiorari, 
(2)  the  bill  of  interpleader,  and  (3)  the  ordinary  bill  for  relief 

g  15S.  BiU  of  Gertforsri. 

The  bill  or  petition  of  eerttOTori  is  designed  merely  to  enable  a 
defendant  who  has  been  sued  in  an  inferior  court  of  equi^  to  remove 
the  suit  into  the  superior  court  of  equity  properly  having  jarisdietion 
of  such  suit.  Such  bill,  or  petition,  of  certiorari  is  addressed  to  the 
equity  court  to  which  it  ia  desired  to  remove  the  suit  in  question, 
and  it  neither  prays  for  process  nor  for  an  answer  but  merely  for  a 
removal.  This  bill,  we  submit,  is  not  a  bill  in  eqnity  in  any  proper 
sense  at  all.  It  does  not  originate  any  litigation  and  no  decree  what- 
ever 18  founded  on  its  allegations.  It  is  merely  one  of  those  numer- 
ous petitions  so  often  nsed  by  courts  of  equity,  and  other  conrts  in 
the  couTve  of  a  pending  litigation,  to  direct  or  control  the  pro- 
ceedings. No  aoconnt  ought  therefore  to  be  taken  of  it  in  any 
attempt  to  classify  original  billa.  In  addition  to  this,  it  may  be  said 
that  the  bill  of  certiorari  was  always  of  very  rare  occurrence  in 
England.  It  can  seldom  or  never  be  needed  in  any  country  where 
the  respective  jurisdictions  of  the  various  courts  are  properly  defined 
and  limited.  Hence  we  observe  that  the  bill  of  certiorari  is  practi- 
cally unknown  in  America.    The  proceeding  most  analogous  to  it  in 

■  ■1  Dm.  CI.  Pr.  402;  Sforr  i:q.  PI. 

II I  Dm.  Ch.  Pt.  MS)  Story  Eq.  Ft.   thre*  aorta  of  b 
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tbe  practice  of  the  federal  coxata  is  the  petition  for  eertiorari  to 
enforce  in  certain  cases,  the  removal  of  a  recofd  from  a  state  oonrt  to 
a  federal  conrt'*  Bat  it  haa  nerer  been  suggested  that  such  a 
petition,  even  when  used  to  remove  an  equity  soi^  is  to  be  treated  as 
an  original  bill  in  equity.    Evidently  it  is  not  to  be  considered  such. 

§  183.  Bill  of  Lttetpleader. 

The  bill  of  interpleader  is  a  bill  filed  bj  one  who,  as  a  sort  of 
stakeholder,  asserts  no  claim  to  the  tmbject  in  controversy  bnt  i^o 
on  the  contrary  seeks  to  be  exonerated  of  all  responsibility  in 
respeet  to  the  same  by  brit^i^  before  the  oonrt  all  those  who  do  in 
fact  make  claim  to  it,  and  tfans  semiring  en  adjndication  of  tbe  oonrt 
in  regard  to  tbeir  sevenil  clsinu.  In  respeet  to  this  sort  of  bill  we 
snbmit  that  it  is  improper  to  make  it  a  distinct  sabdivision  of  Inlls 
praying  relief.  The  bill  of  interpleader  does  indeed  have  some  fea- 
tures that  distingnish  it  irom  other  bills  praying  relief;  bnt  other 
bills  praying  relief  also  have  tbeir  own  digtinguiriiing  features.  The 
bill  oS  account,  for  instance,  is  quite  different  from  the  bill  of  injonc- 
tion  or  bill  for  specific  performance.  The  subject  of  interplead- 
ing is  in  truth  one  of  the  distinct  heads  of  equitable  relief,  and 
^e  bill  of  interpleader  ought  therefore  to  be  considered  as  being  in 
the  same  gcoieral  class  with  other  bills  for  relief,  and  it  should  not  be 
put  into  a  distinct  cat^ory  by  ite^.  The  difference  that  exists 
between  it  and  other  bills  of  relief  is  not  due  to  any  diversity  of 
specie*  but  merely  to  individnal  peculiarities,  such  difference  being 
solely  based  on  a  consideration  of  the  nature  of  the  relief  souf^t 
and  obtained  in  such  a  bill. 

%  1S4.  Simple  Bill  of  EeUef. 

Under  the  oommonly  accepted  dassification  of  bills  praying  relief, 
the  third  division  comprisea  all  ordinary  bills  for  relief,  but  as  the 
scope  of  the  class  has  to  be  so  limited  as  to  exclude  bills  of  inter- 
pleader and  bills  at  eertiorari,  this  third  claaa  is  defined  as  consisting 
of  those  bills  which  pray  for  a  decree  or  order  of  the  court  "  touching 
some  right,  claimed  by  the  par^  exhibiting  tbe  bill,  in  opposition  to 
some  ri^t,  real  or  supposed,  claimed  by  the  party  against  whom  the 
bill  is  exhibited,  or  toudiing  some  wrong  done  in  violation  of  the 
I^ntiff's  ri^t""    It  is  clearly  only  a  sort  of  residnaiy  division. 

It  Act  of  Ifueli  S,  1S7S,  see.  T.    See  Helena,  ate.  Aneltliw    Co.    (ISQl)    48 

Wflkintcm  v.    Delnvmre,    eta.    R.    Go.  Fed.  009. 

IIMB)   a  Fad.  MS;  Soott  V.  CUutoD,  i>  Btotv  So.  PL  |  U;  t  D«B.  Oh.  P>. 

•to-  B.  Co.    (1870)  e  BiM.  S37;  /»  fv  403. 
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and  as  the  bill  of  interpleader  is  artificially  thmat  into  a  distinct 
division,  this  residuary  division  has  to  be  artifically  defined  in  order 
to  comport  with  the  necessities  of  the  situation.  It  is  needless  to 
say  that  nothing  much  is  gained  by  this  process. 

§  105.  Bill!  Kot  Fnying  B«lief . 

The  second  division  of  original  bills,  as  commonly  received,  com- 
prises those  not  praying  relief.  These  are  divided  into  three  subdi- 
visions as  follows:  (1)  the  bill  to  perpetuate  testimony,  or  to  take 
testimony  in  perpeiuam  rei  memoriam,  (2)  the  bill  to  take  testimony 
de  bene  esse,  and  (3)  the  bill  of  discovery.  All  these  bills  are 
directed  to  securing  and  preserving  testimony  to  be  used  in  pending 
or  future  litigation.  We  shall  have  occasion  to  treat  of  these  bills 
more  fully  hereafter.  It  is  sufficient  at  this  juncture  to  observe,  on 
the  question  of  classification,  that  while  these  bills  do,  as  a  matter  of 
fact,  differ  in  certain  striking  features  from  bills  praying  relief, 
they  are  founded  upon  equitable  right  and  in  a  certain  sense  are  also 
bills  for  relief.  The  right  to  perpetuate  testimony,  the  right  to  take 
testimony  de  bene  esse,  and  the  right  to  have  discovery,  are  all  and 
each  of  them  specific  heads  of  equity ;  and  the  bills  brought  to  enforce 
such  rights  are  in  a  true  sense  bills  for  relief.  It  is  admitted  that 
the  equities  on  which  these  bills  are  founded  are  auxiliary  equities, 
that  is,  they  are  equities  that  are  of  value  only  in  so  far  as  they  con- 
tribute to  put  the  plaintiff  in  a  better  position  to  enforce  other  equi- 
table or  legal  r^hts.  But  these  equities  are  none  the  less  real, 
nevertheless. 

§  1S6.  Discovery  and  Its  Bearing  on  Equity  Frocedare. 

There  is,  however,  one  peculiarity  of  the  bill  of  discovery  which 
should  be  specially  noted  and  pondered  over.  Discovery  is  a  princi- 
ple that  manifests  itself  in  the  subject  of  equity  pleading  and  prac- 
tice in  two  forms.  It  is  not  only  a  distinct  head  of  equitable  relief  j 
it  is  also  a  mode  of  procedure.  In  so  far  as  discovery  is  a  mode  of 
procedure  it  may  appear  and  be  utilized  in  connection  with  a  bill 
for  any  sort  of  relief  whatever;  and  tt  is  as  a  mode  of  procedure  that 
the  principle  of  discovery  is  chiefly  important.  No  otiier  fact  or 
principle  in  the  history  of  equity  has  indeed  exerted  nearly  so  much 
inflaence  upon  equity  pleading  and  practice  as  this  principle  of  dis- 
covery. The  whole  subject  has  been  largely  developed  in  conform- 
ity with  this  principle.  In  modem  times  discovery  as  a  distinct  head 
of  equitable  relief  has  become  of  very  little  importance,  and  discovery 
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as  a  principle  of  procedure  has  become  of  very  much  less  importance 
than  it  used  to  be.  But  no  intelligent  presentation  of  the  subject  of 
equity  pleading  and  practice  can  be  made  without  taking  account  of 
the  principle  of  discovery  in  all  its  bearings. 

§  187.  Claasifloation  Adopted  in  Fnteat  Work. 

As  we  have  already  suggested,  the  conunonly  accepted  division  of 
original  bills  into  bills  praying  relief  and  bills  not  praying  relief 
does  not  seem  to  be  very  helpful,  and  inasmuch  as  it  is  not  sufBciently 
grounded  on  fundamental  principles  to  impose  itself  on  us  we  are 
minded  to  discard  it  altogether.'*  Accordingly,  we  repeat,  all 
original  bills,  viewed  from  the  procedural  point  of  view,  are 
either  (1)  bills  of  discovery  and  relief  or  (2)  bills  of  discovery 
or  (3)  bills  of  relief.  This  classification  is  not  perhaps  without  some 
objectionable  features,  but  it  seems  to  afford  the  easiest  and  most 
natural  line  of  approach  to  the  subject  of  the  original  bill  as  we  here 
propose  to  treat  it  In  bills  of  discovery  and  relief,  the  principle  of 
discovery  manifests  itself  solely  in  its  aspect  as  a  branch  of  the  law 
of  procedure.  In  the  pure  bill  of  discovery  there  is  the  independent 
equity  of  discovery,  but  it  finds  expression  only  through  discovery  as 
a  mode  of  procedure.  This  bill  ia  indeed  a  very  curious  one,  and  it  is 
difficult  to  place  it  in  any  scheme.  In  the  simple  bill  of  relief,  the 
principle  of  discovery  is  practically  absent.  It  may  be  added  that 
nearly  all  bills  in  equity  brought  nowadays  are  simple  bills  for  relief. 

The  foregoing  simple  division  of  ori^nal  bills  having  been  made, 
no  further  attempt  at  sub-classification  seems  to  be  either  desirable  or 
practicable.  Of  course  one  could  proceed  to  divide  all  bills  in  which 
relief  is  sought  into  sub-classes  corresponding  with  the  substantive 
heads  of  equity.     Thus  it  oouM  be  said  of  bills  of  discovery  and 

Kin 
Stoty  li  ,  .  . 

ston  of  oriKiiuiI  bills  Into  bilU  praying  very  suit  a  decisioo  upon  the  whole 
relief  and  billa  not  praying  relief.  The  merits  of  the  case  set  forth  by  the 
learned  author  perceives  that  the  class-  plaintiff,  and  a  deerpe,  which  shall  as- 
ifleatioD  la  based  npon  the  adoption  of  certain  and  protect  present  rights  or 
a  technical  and  aomewhat  artificial  redress  ^present  wrongs.  All  other 
meaning  for  the  word  relief.  "  Original  bills,  which  merely  ask  the  aid  of  tbe 
bills  may  be  divided  into  tbooe  which  court  against  possible  future  injury, 
pray  relief,  and  thoee  which  do  not  pray  or  to  support  or  defend  a  suit  in  an- 
relief.  Id  a  broad  and  general  sense,  other  court  of  ordinary  juiisdleUon, 
all  bills  In  equity  may  be  ndd  to  pray  are  deemed  bills  not  for  relief."  Btorv, 
relief,  since  they  seek  the  aid  of  the  Eq.  PI.  S  IT-  We  submit  that  It  » 
court  by  some  decree  or  decretal  order,  time  to  put  this  division  of  original 
to  remedy  some  exlating  or  apprehended  bills  out  of  the  way,  becaus*  it  ia 
wrong  or  injurv.  But  in  the  sense  in  neither  hel[rful  nor  sound. 
whi(£  the  wonu  are  used  in  couirts  of 
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relief  and  of  simple  billa  of  relief  that  they  comprise  Bueh  bills  as  the 
following:  tlie  bill  of  acoouot;  the  bill  to  eanc^  or  reeciiul,  or 
reform ;  die  bill  to  aei  aside  a  fraudulent  oonveyance ;  the  bill  of 
iujuDction;  the  bill  of  ne  exeat;  the  bill  of  interpleader;  the  bill  to 
marshal  assets  and  securities ;  the  bill  of  partition ;  the  bill  to  quiet 
title ;  ^e  bill  for  specific  perfbncanoe ;  the  bill  to  enforce  a  trust, 
and  so  on  through  fdl  the  heads  of  equitable  relief.  But  this  would 
not  be  a  proper  method  of  sub-classification.  It  would  merely  be 
mixing  two  different  systems  of  classification.  But  it  may  be 
observed  that  after  a  general  treatment  of  the  subject  with  reference 
to  the  simple  division  of  bills  indicated  above,  these  various  Utles 
furnish  convenient  heads  for  such  matter  as  requires  q>ecial  treat- 
ment ooQceming  them. 

Form  of  the  BiU. 

g  1S8.  StruetttTe  of  BIU  of  SfHorery  aiul  B«U«f. 

We  shall  now  proceed  to  consider  the  frame  and  form  of  the  origi- 
nal bill  of  discovery  and  relief.  Ori^nally  the  bill  in  equity  was 
quite  simple  in  structure.  As  the  equity  powers  of  English  chancery 
were  first  called  into  play  in  aid  of  the  weak  and  oppressed,  it  was 
quite  natural  that  those  powers  should  be  exercised  without  very 
strict  regard  to  requirements  of  form.  But  in  course  of  time  the  bill, 
as  well  as  the  other  equity  pleadings,  assumed  a  very  cumbersome  and 
artificial  form.  This  trouble  has  been  in  a  great  measure  corrected 
in  modem  times,  and  the  tendency  is  now  towards  simplicity.  Aa  a 
consequence,  the  writer  on  equity  pleading  might  conceivably  be 
justified,  in  a  measure,  if  he  were  to  ignore  the  details  of  the  bill  in 
its  most  highly  developed  form.  But  it  is  probable  that  more  would 
be  lost  than  gained  by  this  process.  By  studying  the  bill  in  its  most 
complicated  shape  the  pleader  is  able  to  perceive  more  truly  the  rela- 
tions and  fnnctions  of  all  its  different  parts,  and  he  is  thereby  the 
better  enabled  to  judge  of  that  which  may  he  safely  omitted  as 
unnecessary  and  redundant.  In  other  words  he  can  better  attain  the 
greatest  simplicity  and  terseness  in  his  own  plea^ngs  when  be  has 
fully  mastered  the  subject  of  the  stmcture  of  the  bill  in  all  its 
aspects. 

3  UB.  Caption— Title  and  Style  of  Catue. 

Every  bill  filed  in  an  equity  cause  has  its  proper  caption.  The 
purpose  of  this  is  to  identify  the  bill  as  belonging  to  the  papere  or 
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record  in  a  particnlar  suit  The  captioo  comuts  chiefly  of  the  title 
of  the  court  and  the  style  of  the  cause.  The  title  of  the  court  ia 
usually  written  acrosa  the  top  of  the  first  page  or  folio  of  the  bill, 
thua,  "  In  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Alabama,  Southern  Division."  The  style  of  the  cause  is 
fonned  from  the  names  of  the  plaintiff  and  defendant,  their  relation 
on  the  record  being  indicated  by  the  familiar  "  vs."  or  its  equivalent 
"  against."  The  style  is  usually  written  on  the  left  hand  side  of 
the  page  under  the  title  of  the  oourt,  the  name  of  the  plaintiff  being 
placed  over  that  of  the  defendant.  Following  the  style  of  the  cause 
is  placed  a  brace,  and  opposite  the  point  of  the  brace  to  the  right  ap- 
pear the  ■words  "  in  equity  "  or  "  equity  side."  The  omission  of 
the  expression  "  in  equity  "  from  the  caption  is  of  no  material  con- 
sequence where  the  court  ia  addressed  as  a  circmt  court  "  in  chan- 
cery sitting."  If  tie  insertion  of  the  words  "  in  eqmly  "  should,  in 
any  case,  be  desirable,  the  court  will  direct  the  caption  to  be  so 
amended  informally.*^ 

5  laOv  Whea  BiU  Sheold  Met  Be  Entitled. 

In  strict  theory  the  caption  seems  not  to  be  an  intc^al  part  of 
the  bill  at  alL  The  entitling  of  the  bill  is  considered  a  clerical  act 
merely,  and  it  takes  place  in  contemplation  of  law  at  the  racHu^tt  the 
bill  is  filed.  Until  the  bill  ia  filed  there  is  no  cause  pending  to  have 
any  title.  Hence,  it  has  been  held  that  if,  before  a  bill  is  actually 
filed,  it  is  need  as  an  affidavit  at  the  hearing  of  an  application  for  a 
preUminaTy  iujunetton,  the  bill  ehouM  not  have  a  caption.  Sut  if 
one  18  pnt  titere  it  may  be  rq'eeted  as  surplusage,  the  defect  being  of 
little  moment.** 

%  161.  HeeeiUTy  Allq^tion  Cannot  Be  Inserted  in  Caption, 

Inasmuch  aa  the  title  or  caption  of  a  bill  is  not  dmaidered  as  being 
any  part  of  the  body  of  the  bill,'"  alle^Uons  that  are  required  to  be 
made  in  the  bill  caiuot  be  inserted  in  the  caption;  or,  if  bo  inserted, 
they  will  be  disregarded.  For  instance,  where  it  is  necessary  that 
the  bill  should  contain  an  averment  of  the  citizenship  of  a  party,  thij 
requirement  cannot  be  met  by  describing  such  party  in  the  caption 
as  a  citizen  of  a  particular  atata'** 

IT  Sterrick  v.  Pvfpiley  (1874)  1  FUpp.  i*Spald!ng  r.  Dodge  (1S8B)  6  Ibek- 

350.  F«d.  Cm.  No.  13J7fl.  ey.  289;  Edney  r.  King  (1847)  39  N.  O. 

iBStcrricIc  e.  Ponlcy  (1874)  1  Plipp.  (4  Ti«d.  Eq.)  405. 

3S0,  Fed.  Cu.  No.  13,370.  to  JackRon  v.  Aafaton    (1834)    8  Pet 
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§  162.  ITiiie  Fonaal  Parti. 

Coming  to  a  consideration  of  die  integral  parts  of  the  bill,  we  find 
that  nine  distinct  parts  or  features  have  been  generally  recognized  in 
etjuity  pleading  as  the  proper  component  elements  of  the  bill.  Of 
these  nine  distinct  formal  parts  of  the  bill  several  are  admitted  to  be 
dispensable.*^ 

The  nine  forma]  parts  of  the  bill,  as  commonly  enumerated,  are 
these:  (1)  the  addrese  to  the  judge  or  judges  of  the  court  of  equity 
in  which  the  suit  is  brou^t;  (2)  the  introduction;  (3)  the  stating 
part,  or,  as  it  is  sometimes  called,  the  premises;  (4)  the  confederat- 
ing clause;  (5)  the  charging  part  of  the  bill;  (6)  the  general  juris- 
diction clause ;  (7)  the  interrogatories,  or  interrogating  part;  (S)  the 
prayer  for  relief;  and  (9)  the  prayer  for  process. 

Address  of  the  BitL 

%  163.  Addreu  of  Bill  in  Engliah  dumoery. 

A  bill  in  equity  is  a  petition  to  the  chancellor,  or  court  exerdaing 
equity  powers;  and  the  address  of  the  bill  naturally  contains  the 
appropriate  technical  description  of  the  court  to  which  the  appli- 
cation is  made  It  must  therefore  be  varied  to  suit  the  particular 
organization  of  that  court.  In  England  the  bill  in  equity  was  ori^- 
nally  nothing  more  than  a  petition  to  the  king,  and  it  was  at  first 
directed  to  him.  But  as  the  custom  of  referring  such  petitions  to  the 
lord  chancellor,  or  lord  keeper,  grew,  it  became  usual  to  address 
the  bill,  in  the  first  instance,  to  this  official,  as  the  keeper  of  the  great  . 
seal.  If  there  was  no  chancellor  for  the  time  being,  then  the  bill 
was  addressed  to  the  lords  commissioners  for  the  custody  of  the 
seal,  if  such  there  were.*'  Of  course  occasions  might  arise  where 
the  bill  could  not  properly  be  addressed  to  the  lord  chancellor  or 
other  person  having  custody  of  the  seal,  aa  for  instance  where  the 
petition  sought  relief  against  him.  Then  tix)  it  sometimes  happened 
that  the  seal  was  for  the  time  being  in  the  king's  own  hands.  In  all 
such  cases  the  bill  was  appropriately  addressed  to  the  king  him- 
self." 

14B,  B  L.  ed.  898.     In  Qm  npUon  a  iiSnperrlMTB  of   Fulton  County  «. 

certain  part^  was  deacribed  as  ''W.  B.  M1mIhI[^I,  etc.  R.  Co.   (ISfiQ)  El  HI. 

Anhton,  A  citizen  of  the  state  of  Penn>  967 

Rvl\-aiiin."     Tills  was  beid  to  be  insuf-  it  1  Dun.  Cli.  Pr.  411. 

fii'ient.  tlicre  being  no  proper  allegation  »  I  Smitii  Ch.  Pr.  (2d  ed.>  83, 

of  ciiizrasbip  in  the  body  of  tiie  Ull 
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§  181.  Fonn  of  Addreu  in  Stutfl  Cavrti  of  Eqnity. 

In  the  several  American  states  the  form  of  the  address  vorieB, 
being  adapted  in  each  to  the  particular  local  ot^nization  of  the  court 
of  eqiiitj  or  chancery.  Where  the  chancerj  court  still  exists  as  an 
independent  tribunal,  the  addreae  may  properly  specify  the  chancellor 
by  name  with  the  addition  of  the  designation  of  the  court  over  which 
he  presides.'*  Bnt  it  is  never  necessary  to  address  the  chancellor  by 
his  name.    The  application  is  to  the  court  and  not  to  the  indiridtuL 

§  168.  Aiixtu  of  Bill  Piled  in  federal  Court. 

Among  federal  tribunals  the  equity  powers  are  at  this'  time,  and 
heretofore  have  been,  almost  exclusively  reposed  in  the  circuit  coTtrts. 
The  particular  judges  who  are  to  hold  these  courts  at  any  time  are 
very  uncertain,  since  the  circuit  judge  who  usually  presides  in  a 
particular  circuit  court  may  be  busy  somewhere  else  when  the  time 
to  hold  die  eourt  arrives.  In  eonsaquenee  of  this  the  duty  of 
hoidini;  the  eouit  may  devolre  on  a  district  judge  or  some  othpr 
circuit  judge  or  judges  than  the  one  acouatomed  to  preside  there. 
It  results  that  i.  bill  filed  in  a  federal  court  should  usually  be 
addr^flsed  simply  to  the  judge  or  judges  of  the  circuit  court  witliout 
speeiiying  the  name  of  any  particular  judge.  But  this  is  really  a 
nutter  of  nme  form,  for  if  a  bill  ia  addressed  to  a  particular  judge 
by  name,  with  the  proper  designation  of  his  court,  and  another  judge 
comes  along  to  hold  Uie  court  it  is  all  right  It  is  considered  that 
the  following  is  a  sufficient  form  for  the  address  of  a  bill  in  a  federal 
circuit  court  t  "  To  the  HonoTahle  Judges  of  the  Circuit  Court  of  the 
Utiited  States  for  the  Eaatem  District  of  New  York."  Or  thus: 
**  Tothe  SanoT&bAe  Judges  of  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Alabama,  Southern  Division."  "  It  is 
not  bad  form  to  add  the  words  "  sitting  in  equity  "  to  the  ofiScial 
designation  of  the  court  as  above  given,  as  this  expression  conduces  to 
precision  and  imparts  a  certain  neabiess  to  the  address.  But  it  is  not 
reqpired  by  the  equity  rules.  An  address  "  To  the  Circuit  Court  for 
the  Eastern  Distriot  of  Michigan,  in  chancery  sitting,"  has  been  held 
to  be  sufficient.'" 

■  *ThDB  in  New  ¥ork  the  form  of  tlie  Nuhville."    Or  thna:     'To  th«  Honor- 

kddreM   fonnerlj  wu  thia:      "To   the  able    Chancellor    holding   the   Chaneerjr 

Honorkble   Janue   Kent,   Chancellor   of  Court  at   Nashville,  Davidaon   CounW, 

New  York,"   Story  Bq.    PI,    S    M.    In  TenneMec."    Gibson,  Buita  In  Chan.,  Ed 

TenaeNM  tke  auUMarj  fonn  of  ad-  ed.  f  1S6. 

drees  now  used  is  as  follows;    "  To  the  iB  Bee  Kqnlty  Rule  fiO. 

Honorable  Heniy  H.  Cook,  Chanoellor  ol  ■*  Sterridc  t>.  Pasalev  (1ST4)  1  FUpp. 


the   Sixth    ChaneeiT   DiTision   of   Ten-   S60,  Fe4.  Cas.  No.  13,379. 

»  Chanwrj  O 

I.  V\.  i.-7. 


t  IwldiM  tha  Chancerr  Conrt  »t 
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IniroductiotL 

§  166.  ZntrodiiotorT  Part  of  BiU. 

The  introduction,  or  introductory  clsuBe  of  the  bill,  follows 
immediately  after  the  address.  Its  chief  purpoee  is  to  indicate  the 
names  of  all  the  parties  to  the  suit  and  their  respective  places  of 
ahode ;  also  the  capacity  in  which  the  plaintifF  sues,  if  t^e  suit  is 
brought  in  the  right  of  another.  It  is  proper  that  the  court  should  be 
apprised  at  the  outset  of  the  names  and  abodes  of  all  the  partiea,  in 
order  that  it,  as  well  as  others  interested  in  the  suit,  may  know  ujKin 
whom  and  whither  to  go  to  enforce  the  payment  of  coats  or  to  com- 
pel obedience  to  any  orders  made  in  the  cause,  or  to  prooesa  issued 
therein. 

§  167.  Form  of  latrodnotioi. 

Under  equity  rule  20  the  following  is  a  sufficient  inbodnetioD  to  a 
bill  brought  by  a  plaintifF  in  his  own  right  against  two  defendants : 
"  A  B,  a  resident  of  Huntington,  New  York,  and  a  citizen  of  the 
state  of  New  Yoi^,  brings  this  his  bill  against  0  D,  a  reeident  of 
Bayonne,  New  Jersey,  and  a  citizen  of  the  state  of  New  Jersey,  and 
£  F,  a  resident  of  Louisville,  Kentucky,  and  a  citizen  of  the  state  of 
Kentucky."  Following  this  comes  the  final  clause  of  the  introduction 
in  words  of  such  import  as  these :  "And  thereupon  your  orator  o(Hn- 
plains  and  says." 

Another  form  of  introduction  that  is  in  very  good  taste  indeed  is 
this:  "  The  bill  of  complaint  of  A  E,  a  resident  of  Huntington,  New 
Yoric,  and  a  citizen  of  New  York,  against  C  D,  a  resident  of  Bay- 
onne, New  Jersey,  and  a  citizen  of  the  state  of  New  Jersey,  and  F  F, 
a  resident  of  Louisville,  Kentucky,  and  a  citizen  of  the  state  of  Ken- 
tucky.   The  plaintiff  respectfully  showB  to  the  court."  " 

If  there  are  numerous  parties  plaintiff  and  defendant  all  the 
plaintiffs  may  be  named  successively  with  a  statement  of  their 
respective  places  of  abode,  the  recital  being  brought  to  an  end  by  the 
word  "  plaintiffs."  Under  this  list  the  word  "  against  "  or  "  V8."  may 
be  centered;  and  below  this  will  follow  a  similar  catalogue  of  the 
various  defendants  with  a  statement  of  their  respective  places  of 
abode,  ending  with  the  word  "  defendants,"  Thereupon  follow  the 
words,  "  The  plaintiffs  respectfully  show  unto  the  court." 

An  unknown  person  cannot  be  made  a  party  to  a  bill  by  desigoatr 
ing  him  by  a  fictitious  name,  such  as  John  Doe.'" 

*T  Sm  OlbHii,  B4ita  in  chan.,  Bd  wL  >•  Ktntuokj  EHIvu  Mln.  Co.  v.  D» 
I  16«.  (ITOl  8  Sai^T.  W,  Frt.  Q»*  No.  r,7it, 
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I  168.  Hunu  of  All  Particf  Xut  Be  Set  Ost 

Any  departure  from  the  rule  requiring  the  names  and  plsoee  of 
abode  of  iLe  parties  to  be  stated  in  the  introductory  part  of  ttie  bill 
may  result  in  confusion  and  inconvenience;  and  pains  should 
always  be  taken  by  the  solicitor  to  acquire  tbe  information  necessary 
to  enable  him  to  comply  with  the  mle.  If  the  names  of  all  the  several 
parties  are  not  properly  set  out,  the  bill  is  objectionable.''  Thas 
partners,  who  are  made  parties  to  a  bill,  are  insufficiently  named 
where  they  are  indicated  Merely  by  the  firm  name,  as  "  Day  &  Mat- 
lock." So  tbe  expression  "  et  al."  following  a  particular  name  is  not 
a  sufScient  designation  of  persons  other  than  the  one  whose  name  is 
set  out'" 

§  189.  ChriitUn  Ham«  and  Bnnuune — ^Xiddle  Hune. 

Each  individual  should  be  designated  by  the  Christian  name  and 
surname  with  the  addition  of  the  initial,  at  least,  of  the  middle  name, 
if  there  be  one.  The  designation  of  a  person  by  tbe  initials  of  his 
Christian  name  coupled  with  the  surname  is  an  illustration  of  loose 
and  careless  practice  which  the  supreme  court  has  expressly  disap- 
proved.'' Technically,  the  initials  are  no  legal  part  of  a  name. 
The  full  Christian  name  and  surname  constitute  the  proper  descrip- 
tion of  a  party.  The  law  apparently  takes  no  notice  of  more  than  one 
Christian  name,  the  middle  name  being  treated  as  insignificant  But 
if  the  middle  name  or  initial  of  tbe  middle  name  is  given,  it  should 
be  correctly  given.'' 

§  170.  Hame  of  Karried  Woman. 

B;  marriage  a  woman  acquires  the  same  surname  as  her  husband, 
but  when  she  is  made  a  party  to  a  suit  she  should  be  designated  by 
her  own  baptismal  Christian  name  coupled,  with  the  surname  of  her 
husband.  Thus  the  wife  of  Leroy  O.  Jennings  should  be  called  Julia 
A.  Jenntbgs,  if  her  baptismal  name  is  Julia  A.  She  shotild  not  be 
designated  as  Mrs.  Leroy  O.  Jennings.  The  reason  for  this  is  that, 
by  using  the  baptismal  name  of  tbe  wife,  any  danger  of  confusion  is 
avoided.    Besides,  the  discriminative  abbreviation  "  Mrs."  is  really 

**  United  StatM  c.  Pntt  etc.  Co.  *>8ee  Hannw  Cattle  Co.  v.  Beofcer 
(1883)  18  Fed.  708.  (1803)  UT  U.  8.  68,  3T  L.  ad.  77,  and 

I*  Earth  t>.  Makeerer  (1868)  4  Bias,  eaaea  there  cited.     Comnart  U.    B.    v. 
BOe,  Fed.  Caa.  No.    1,069;    Ljinaii    t).  Winter  (1876)   13  BUtcU.  279. 
Hilton  (1872)  44  Cal.  030. 

■  I  Walton    r.    Marietta    Chair    Co. 
(18H)  Ml  U.  S.  S47,  30  L.  •!  787, 
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no  part  of  the  name  and  711110111  it  theie  'would  be  noting  to  dia- 
tingiuBli  her." 

§  171.  Statement  of  Abode  of  Fartieik 

!nie  failure  to  set  out  the  piaees  of  abode  of  all  tlie  parties  ia 
se^nin^y  a  lees  grare  offense  against  fonn  than  ia  the  failare  to 
give  their  names;  Devertheless  if  a  bill  is  defective  in  this  reapect 
objection  may  be  taken.  Though  oonfeesedly  a  demurrer  supplies  obb 
means  of  pointing  out  snch  a  defect,  the  courts  are  inclined  to  hold 
that  the  defect  is  eo  far  venial  that  tbe  bill  dionld  not  be  diamlssed  on 
account  of  it,  and  h«ice  the  demarrer  is  considered  to  be  unnecessary. 
The  more  appropriate  proceeding  is  to  move  to  sb-ike  the  bill  from 
the  files  for  the  informality.  The  court  will  always  allow  the  bill 
To  be  amended  on  tbe  spot  eo  as  to  «ure  die  trouUe,  if  tbe  plaintiC 
wishes  to  amend.'^ 

1$  ITS.  KUtake  u  to  Hame  of  Ftrty. 

A  misnomer  of  the  defendant  in  the  bill  affordu  no  ground  for  dis- 
missing ae  to  that  defendant  after  he  is  served  and  answers  onder  the 
incorrect  name  without  pleading  the  misnomer  in  abatement,  or 
otherwise  making  timely  objection  on  this  ground.  For  instance,  a 
<!orporatioc  was  sued  as  the  Ounard  Steamship  Company.  It  was 
served  with  process  in  that  name  and  answered  in  the  same  manner, 
thereby  admitting  its  name  and  character.  Bubsequently  tliis  defend- 
ant by  petition  represented  that  its  real  name  was  British  and  North 
American  Royal  Uail  Steam-Packet  Co.,  and  it  prayed  that  it  mi|^t 
be  dismissed  and  the  service  vacated.  It  was  hdd  that  tiiis  afforded 
no  ground  to  discharge  the  company."' 

g  173.  Plaintiff  Sning  in  JtapTMOitatiTe  Capacity. 

If  a  suit  is  brought  by  the  plaintiff  in  a  repreaectatire  capacity 
he  should  be  so  described  as  to  indicate  the  particular  capacity  and 
right  in  which  he  sues ;  and  if  tbe  plaintiff  sues  in  more  than  one 
capacity  his  several  capacities  should  be  distinguieAied  from  each 
other,^  as  where  one  person  sues  individually  and  also  as  guardian  or 


Schmidt  i 

(1889)   H  111.  Apf-  toe.  diffeieiit  groiud  (ISSS)  129  U.  S-  Ul, 

t<H«rT«7  0.  Richmond,  etc.  R.  Co.  32  L.  ad.  MB,  9  Sup.  Ct.  226. 

(1894)  04  F«d.  19;  Wright  f>.  Bkinner  «•  Taylor  v.  Besksm  OW)  S  Bow. 

(IMW)  13S  Ftd.  S94.  277,  12  L.  «d.  130. 
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next  friend  of  another,  or  as  ezecotor  and  gaardiaft;  61  as  next  friend 
And  administrator.  There  seems  to  be  no  positive  requTrement  that 
Ae  designation  of  the  capacity  in  which  a  part;  sues  or  it  mied  eball 
be  stated  in  the  inlsodiictory  part  of  the  bill  rather  than  in  tbe'stathig 
part,  but  it  is  nererUieless  convenient  and  proper  to  pat  it  there ;'.'  aqd 
ntefa  is  the  lutial  practice.  A  bill  filed  hj  John  Smith  as  admini^' 
trator  of  the  estate  of  William  Smith  would  not  be  in  good  form  if,  in  - 
the  introductory  part  of  the  bill,  the  suit  purported  to  be  brought 
merely  by  John  ^ith  as  plaintiff. 

Stating,  or  Narrative,  Part  of  BiB. 

a.  fidjiotoMv  of  ±Uefation»  m  GMnanL 

i  174.  Statement  of  Equty  of  Bill. 

The  stating,  or  narrative,  part  of  the  bill,  or  the  part  otherwise 
known  as  the  premises,  embraces  the  real  substance  of  ^e  suit  Here 
sbonld  be  set  out  all  the  essential  facts  on  which  the  plaintiff  relies 
as  a  ground  of  relief.  All  the  skill  of  the  best  trained  legal  faculties 
can  well  be  brought  into  play  in  framing  this  part  of  the  bilL  The 
general  object  to  be  kept  in  mind  is  the  clear  and  effective  presenta- 
tion of  tlie  facts  that  it  is  necessary  for  the  plaintiff  to  prove  in  order 
to  make  out  bis  case. 

To  frame  a  bill  properly  is  more  than  a  mere  problem  of  expres- 
sion :  it  requires  not  only  a  knowledge  of  the  facts  on  which  the  cause 
of  action  is  based,  but  a  clear  perception  of  the  Ic^al  principles 
applicable  to  those  facts.  The  infallible  mark  of  the  expert 
drau^tsman  ia  found  in  the  ability  to  present  in  his  bill  a  true  and 
vivid  picture  of  the  transaction  that  is  the  basis  of  the  suit,  as  tlie 
same  is  seen  by  the  eye  of  an  expert  and  from  the  point  of  view  of  bis 
client.  The  skilful  statement  of  a  cause  in  the  bill  constitutes  an 
auspicious  beginning  of  the  suit.  The  first  impression  of  a  case 
obtained  by  the  court  is  derived  from  the  reading  of  the  bill,  and  it  is 
of  no  little  moment  that  this  first  impression  should  be  a  favorable 
4me.  If  the  facts  are  rightly  marshaled  the  trained  mind  of  the  judge 
will  at  onoe  perceive  the  true  bearing  of  those  facts,  though  the  l^al 
principles  are  not  explicitly  stated ;  and  if  the  cause  has  a  just  basis, 
the  mere  statement  of  the  case  is  a  strong  argnment  in  favor  of  the 
plaintiff's  contention.  On  the  other  hand,  a  loose  and  jumbled  state- 
ment, the  indiscriminate  mixing  of  relevant  and  irrelevant  facts,  is 
calculated  to  obecnre  the  real  issue  and  is  in  every  way  prejudicial 
to  tlie  plaintiff's  cause.    It  is  characteristic  of  the  meritorious  cause 
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to  be  capable  Qfjiiitelligibte  statement,  and  the  fact  that  a  cause  ia  not 
BO  stated  is'^rBbaaive  either  that  merit  is  wanting  or  that  the 
draughfi^i^'is  lacking  in  skill.  The  lawyer  who  embarks  in  any 
serious*  lihgation  is  likely  to.  find  bis  path  beset  with  many  obstacles, 
-jftfeii;  though  his  client's  cause  is  just.  It  therefore  beboovea  him  to 
*'  lj«e  that  there  are  no  impediments  of  bis  own  creation.  Tbe  allega- 
''  tions  of  a  bill  must  be  such  as  to  enable  the  court  to  determine  what 
questions  are  presented  for  decision.  If  ihia  13  not  dime  tbe  bill  is 
demurrable  for  want  of  equity.'^  Vague  averments  on  information 
and  belief  and  mere  deductions  of  the  pleader  are  not  accepted  in 
equity  pleading  as  a  substitute  for  facts. '^ 

Lack  of  certainty  in  the  allegations  of  the  bill^  even  though  not 
BO  vital  as  of  itself  to  preclude  relief,  is  a  circumstance  to  be  con- 
sidered with  other  features  of  the  bill  as  persuasive  of  a  want  of 
equity.'* 

§  175.  Opinions  and  Conolnnou  of  Lav. 

Tbe  statement  of  mere  matter  of  opinion  in  a  bill,  unsupported  by 
specific  facta  sufficient  to  show  that  the  opinion  in  question  is  well 
grounded,  is  bad  pleading.**  The  same  is  generally  true  of  aver- 
ments that  embody  no  more  than  mere  legal  conclusions.  Such  alle- 
gations are  often  idle  and  superfluous,  and  they  render  tbe  bill  sub- 
ject to  demurrer.  If  not  stricken  out,  they  may  sometimes  seriously 
prejudice  the  plaintiff's  case;  for,  if  the  plaintiff  alleges  that  certain 
legal  conclusions  are  the  proper  ones  to  be  drawn  from  tbe  evidence, 
and  he  bases  his  prayer  for  relief  on  that  theory  and  the  proof  ia 
taken  on  the  theory  of  the  case  thus  propounded  by  tbe  plaintiff,  he 
may  be  estopped  at  the  hearing  from  getting  relief  upon  a  different 
theory  of  the  case.  This  will  happen  wherever  it  appears  that  the 
defendant  bas  been  misled  as  to  the  use  to  which  the  evidence  was 
intended  to  be  put*' 

While  it  is  a  general  rule  of  equity  pleading  that  tbe  bill  must  not 
consist  of  mere  conclusions  of  law,  it  does  not  follow  that  the  state- 
ment of  legal  conclusicHis  is  always  to  be  excluded  from  the  bill.  In 
fact  it  is  always  proper  in  drawing  a  bill  to  state  just  enough  legal 

I'SftVMe    p.    WomhMii     (1892)     104        «i "  As   the   defendant   is   entitM   to 

Ped.  IS,  know   what   facta   the   plaintiff   intends 

)*  Jaiin    P.    Champapie    Lumber    Co.  to  prove,  in  order  that  lie  may  not  be 

(IBOB)   197  Fed.  407.  417.  taken  by  surprise    -~  <"  '-   -"*i~J  •- 

-»Tavlor  p.  Holmes    (1882)    14  Fed.  knr-   '— 'i- - — 
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ilaintitT  intends  to  make  of  his  facta." 


nlaintm  intends  to  m 
EiMteiB  V.    SchneWy     (1898)     8»  tangdell  Eq.  PI.  |  61, 
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conclueionfl  to  ahow  the  true  theory  underlying  plaintifTa  suit  and  to 
indicate  the  aspect  in  which  the  proof  ia  to  be  interpreted.*'  Indeed 
much  of  the  art  of  good  pleading  is  manifest  in  the  skill  with  which 
the  draughtsman  of  the  bill  marahala  hia  facts  in  a  terse  and  lucid 
manner  and  then  exhibits  the  theory  of  his  case  by  the  proper 
interpretation  of  those  facta  in  the  light  of  equitable  principles.  The 
narrative  of  the  facta  should  always  be  so  contrived  aa  to  bring  out 
the  truel^al  bearing  of  those  facts.  In  other  words,  the  theory 
underlying  the  case  should  be  made  plain  and  intelligible.  The 
theory  of  the  case  should  be  presented  with  sufficient  allegationa  of 
fact  to  give  basis  and  point  to  the  chargea  If  the  allegations  develop 
too  much  theory,  the  bill  will  be  open  to  the  criticism  of  stating  mere 
coQclusiona  of  law  or  of  being  too  abatraet.  If  the  facta  are  developed 
with  needless  fullness,  the  bill  is  subject  to  criticism  for  merely  atat- 
ing  matters  of  evidence.  The  well-drawn  bill  preserves  a  just  and 
proper  balance  between  the  two  elements. 

Badly  pleaded  conclusions  of  law  wilt  not  vitiate  a  bill  which, 
apart  from  such  badly  pleaded  matter,  contains  sufficient  averments 
of  fact  to  support  the  equity  of  the  bill.*' 

§  176.  Material  Faoti  Xoft  Be  AUeged. 

The  general  principle  in  accordance  with  which  every  bill  must  be 
drawn  is  that  no  material  facts  essential  to  the  plaintiff's  cause  can 
be  proved  in  support  of  the  bill  unless  those  facts  have  been  duly 
allied  by  him.  This  principle  has  been  repeated  time  and  again  l^ 
the  courts  and  text-writera  with  much  variety  of  expression.  Thus 
in  one  case  it  was  said  by  Clifford,  J.,  at  circuit;  "  Facts  essential 
to  maintain  the  suit  and  obtain  relief  must  be  stated  in  the  bill,  other- 
wise the  defect  will  be  fatal,  for  no  facts  are  properly  in  issue  unless 
charged  in  the  bill ;  and  of  course  proofs  are  not  admissible  to  estab- 
lish what  is  not  alleged,  nor  can  relief  be  granted  for  matters  not 
chained,  even  though  they  may  be  apparent  from  other  parts  of  the 
pleadings  and  evidence,  the  rule  being  that  the  court  pronounces  the 
decree  $eeutidum  allegata  et  probata."  ** 

•1  Allen  D.  ODonald   (ISSfi)   23  Fed.  Where  ■  writing  Ir  indlBpeouble  to 

570.  a  valid  eontTaet,  a  pleftdinf;  of  a  eon- 

**  Benrind  p.  Canadian  Pac,  Ry,  Co.  tract  which  does  not  afflrmatively  dis- 

(1890)  98  Fed.  lES.  cloH   that  it  was  made  bjr   parol  ia  a 

**  Brmdle;  e.  Cmverae  (18TS)  4  Cliff,  pleadinft  of  a  written  agreonent.    Rog- 

366,  Fed.  Cas.  No.  1,775.     See  Voorbeea  era  V.  Penobscot  Mining  Co.    (C.  0.  A.; 

p.  Bonerteel    (1S72)    10  Wall.  10.  21  L.  1907)    S3  C.  C.  A.  380,   164    Fed.    000. 
ed.  208;  Warren  e.  Tan  Brunt   (1873) 
IB  Wall.  064,  22  L.  ed.  222. 
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§  177.  OtBM  Kott  Be  FbI  in  Ime. 

In  another  case  the  same  principle  was  put  thtis  by  iJie  court: 
"  Every  bill  must  contain  in  it«elf  sufficient  matters  of  fact,  per  se, 
to  maintain  the  case  of  the  plaintiff,  so  that  the  same  may  be  put  in 
issue  by  the  auswer  and  eetabliahed  by  the  proofs.  The  proofs  must 
be  according  to  the  allegations  of  the  parties;  and  If  the  proofs  go  to 
matters  not  within  the  allf^tions,  t'le  court  cannot  judicially  act 
upon  them  as  a  ground  for  its  decision :  for  the  pleadings  do  not  put 
them  in  contestation."  ** 

§  178.  Keliflf  Betermined  by  Scope  of  TlaintilTs  Allegatiou. 

It  thus  appears  that  tlie  relief  grautable  in  any  suit  in  equity  must 
be  deterrmned  by  the  scope  and  allegations  of  the  bilL  £ren  an 
admission  in  an  answer  cannot  be  the  basis  of  relief  unless  facts  are 
stated  in  the  bill  that  make  the  admission  relevant.**  A  ooart  will 
refuse  to  grant  relief  unless  the  substantial  ground  work  of  the  oAse 
on  which  relief  is  83ugfat  is  distinctly  allied  in  the  bill.  Thus 
where  the  bill  seeks  relief  in  respect  of  rights  growing  out  of  a  pat- 
ent, it  must  clearly  appear  that  the  title  to  the  letters  patent  is  vested 
in  the  plaintiff.  Such  an  objection  can  be  made  for  the  first  time 
at  the  hearing.*" 

A  variance  between  Uie  alle^tions  and  the  proof  on  a  point  not 
material  to  the  equity^  of  the  plaintiff's  bill  is  not  fataL*" 

g  179.  Plaintiff  Kot  BMLuired  to  State  Xsre  Katten  of  ErideiiM. 

Though  the  principle  of  pleading  considered  above  is  abeolntely 
fundamental  and  invariable,  its  true  import  may  be  very  easily  mis- 
conceived. Indeed  as  the  rule  is  actually  formulated  it  is  somewhat 
misleading.  When  it  is  said  that  all  the  facts  that  die  plaintifl  needs 
to  prove  must  be  alleged  in  the  bill,  issuable  facts  are  meant,  not  tie 
evidentiary  facts.  As  a  matter  of  mere  pleading,  the  plaintiff  is 
never  required  to  set  out  ihe  evidence  on  which  he  expects  to  rely  at 
the  hearing.  If  this  were  required  the  bill  would  truly  become  a 
tedious  and  unending  narrative  of  occurrences,  conversations,  snr- 
mises,  and  gossip.    It  may  very  well  be  that  in  many  cases  what  we 

•(Harriaon  v.  Nixon    (IS35)   0  Pet       ojAdraon  e.  Aditon  (IB3T)   11  Pet 

483,  SOS,  0  L.  ed.  201,  208.    8«e  ftbo  229,  e  U  ed.  698. 

B«rtb  e.  CUm   (IBTO)    18  W«I1.  403,  20        trPelluun    0.    EdelmeTcr     (1883)     IS 

L.  ed.  3M;  PhelpR  v.  Elliott   (1988)   3S  Fed.  262. 

Fed.  401;  Foster  t>.  OoddArd   (1861)    1       <•  McCav  v.  Xaidu-    (1882)    IZ  F*d. 

Bluk,  COS,  17  L.  ed.  2ZS.  367. 
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have  called  the  iseuable  facts  corrospond  with  the  eTidentiar;  facts, 
but  it  ia  not  always  so.  It  appears  that  no  definite  rule  can  safely 
be  formulated  in  regard  to  this  matter,  and  it  must  be  left  largely 
to  the  legal  inatiuct  and  experience  of  the  practitioner  to  diacriminato 
rightly  her&  One  rule  ia  that  if  the  issuable  facts  are  set  forth  with 
such  certainty  and  precision  ab  to  apprise  the  defendant  of  the  precise 
esse  he  ia  required  to  meet,  thia  is  sui&cient,  although  the  all^ationa 
are  general  and  might  have  been  more  extended.*"  Aa  a  general 
rule  it  is  unnecessary  to  go  into  minute  circumatanceB.  What  is 
called  a  general  certainty  is  usually  sufficient,  though  in  a  few  situa- 
tions the  same  certainty  is  required  in  equity  pleadings  as  in  declara- 
tions at  law. 

1.  Bt.  Ltmia  «.  Kmpp  (1881)  104  U.  8.  658,  26  L.  ed.  883:  The  dtjr  of  St. 
Louis  filed  a.  bill  to  enjoin  the  defendant,  a  lumber  compikny,  from  conBtructinif 
a  nm-wi^  intended  for  hauling  logs  from  the  river  to  its  mllb  and  from  drifing 
|rile«  in  the  bed  of  the  river.  The  [ovpoeed  runway  wae  within  ground  that, 
by  ci^  ordinance,  had  been  opened  aa  a  wharf.  The  bill  contained  a  general 
charge  that  the  driving  of  the  pilee  in  the  bed  of  Uie  river  and  the  construction 
td  the  mn-way  would  cau«e  a  divenion  of  the  stream  from  its  natural  courw 
and  woald  throw  it  east  of  its  natural  location,  thus  creating  in  front  of  tho 
dt^'a  wharf  a  deposit  of  mud  and  sediment.  This,  it  was  alleged,  would  render 
it  impoBsible  for  boats  and  vessels  engaged  in  the  navigation  of  the  Mississippi 
to  approach  or  land  at  the  improved  wharf  north  and  south  of  defendant's  pran. 
isca.  It  was  held  that  the  bill  was  suffidoitlj  precise  and  distinct,  and  stated 
a  prima  faoi«  cause  of  action. 

2.  Wettem  Uniim  Ttl  Co.  v.  Los  Angelea  Blectric  Co.  (IBM)  76  Fed.  178: 
A  bill  waa  fllad  by  a  telegraph  company  to  enjoin  an  electric  light  and  power 
company  from  stringing  its  wires  so  close  to  plaintiff's  wires  as  to  cause  inter- 
ference with  the  proper  working  of  plaintiff's  wires,  the  alleged  interference 
being  due  to  the  induction  of  electrical  currents.  The  bill  alleged  that  the 
defendant's  wires  were  strung  direct^  under  the  plaintiff's  wires  and  in  many 
places  so  near  as  to  interfere  with  the  working  of  plaintiff's  wires  in  consc- 
ipience  of  the  stronger  current  sent  over  the  defendant's  wires.    It  was  held  that 

'  this  was  sufficiently  explicit  in  poifit  of  fact  and  that  it  was  not  necessary  to 
state  the  distance  between  the  wires,  that  being  more  properly  matter  of  proof.** 

4*Einst«in  e.  Schnebly  (IMS)  89  Is  a  real  but  defective  sale.  The  bill 
Fed.  M9;  St.  Louis  v.  Knapp  (1881)  104  might  have  sll»»l  that  the  sale  waa  a 
U.  B.  658,  26  L.  ed.  883.  fraudulent  BluiuTation  and  then,  on  dis- 

to  In  a  bill  brought  to  set  aside  a  oavery,  the  bill  could  have  been  amend- 
sale,  a  statement  waa  adjudged  to  be  ed,  if  necessaiy.  The  ruling  appears  to 
lacking  in  certainty  which  averred  that  be  somewhat  hypercritical.  It  wan  id- 
the  sale  was  simalated  and,  if  not  aim-  mitted  that  the  averment  In  question 
niated,  fraudulent.  The  point  in  the  was  not  lacking  in  consistency,  Socola 
objection  was  that  a  simulated  sale  is  v.  Grant  (1883)  IS  Fed.  487. 
a  sham  sale  while  a  fraudulent  sale 
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§  ISO.  AIl^atioA  of  FMti  Bait  Known  to  Defcndut 

A  bill  is  not  objectionable  for  lack  of  certain^  in  ita  allegaUons 
where  thst  uncertainty  ezista  in  respect  of  matters  oonceming  which 
discoveiy  ia  sou^t  or  oonceming  which  the  defendants  have  fuller 
knowledge  than  the  plaintiff." 

g  181.  Adminions  of  Aniwer  u  during  DefeotiTe  All^ations. 

If  the  bill  shows  on  ita  face  a  cause  of  equitable  juriediction,  any 
merely  formal  defect  in  the  statement  of  the  case,  or  lack  of  certainty 
in  the  allegations,  will  be  cared  by  the  admissions  of  the  answer. 

Cavenderv.  Oavend^r  (188S)  lU  U.  S.  4H,  20  L.  ed.  £12:  A  bill  filed  to 
nmore  *a  nnfalthfol  tnutae.  The  tnut  had  been  created  by  a  will  and  ita  tenna 
were  set  out  geoerallj  bj  the  plaintiff.  The  defendant  answered  under  oatb 
and  Mt  ovt  the  prorjaioiu  of  the  will  with  apparent  particularity  and  fullnen. 
It  waa  beld  that  any  insullleieney  or  lack  of  certainty  In  the  all^ationB  of  the 
bill  concerning  the  trust  was  rendered  immaterial  by  the  atatemente  of  the 
answer.  Fartbeitnore,  it  was  held  that  the  admiMions  of  the  answer  were  nich 
aa  to  justify  dispenaing  with  a  copy  of  the  will. 

It  waa  said:  "A  defendant  to  a  bill  in  equity,  who  atatea  in  hia  answer  under 
oath  the  provisions  of  a  writing,  which  ia  presumed  to  be  in  his  possession, 
cannot  eoniriain  that  the  court  acted  upon  his  admission.  The  court  might  in 
its  discretion  have  refused  to  interpret  the  writing  without  its  production.  But 
having  acted  upon  the  presumption  that  the  defendant  in  his  answer  stated 
truly  the  contents  of  the  writing,  the  latter  cannot,  on  the  ground  that  the 
writing  itself  was  not  put  in  evidenee,  ask  a  reversal  of  the  decree.  ...  It 
does  not  lie  in  the  mouth  of  a  defendant  in  equi^  to  complain  that  the  court 
assumed  hie  answer  made  under  oath  to  be  true  and  decreed  accordingly." 

g  188.  IninttoieBt  Faoti  anA.  ITnoertKUity  of  Fletdlnf  Distingniilioi. 

In  considering  the  sufficiency  of  the  allegations  of  the  bill,  it  is 
well  to  distinguish  between  insufficient  facta  and  an  insufficient 
certainty  in  tiie  statement  of  facts.  A  bill  that  states  insufficient 
facta  is  wholly  bad  and  subject  to  a  general  demurrer ;  such  a  bill  will 
not  support  a  decree.  But  where  the  bill  shows  sufficient  facte, 
thou^  inaccurately  or  ambiguously  stated,  it  will  support  a  decree 
and  is  good  as  against  a  general  demurrer.  But  a  special  demurrer 
pointing  out  the  particular  defect  of  form  might  well  lie.  Thus  if 
a  bill  is  objectionable  in  respect  of  stating  an  essential  fact  by  impli- 
cation only  and  not  in  express  terms  as  it  should  be  alle^d,  a  gen- 
eral  demurrer  will  not  lie. 

t.  Eaton  etc.  R.  Co.  (1861)  1  Bond,  4SS,  Fed.  Cas.  No.  4,lHi 
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liwetlor  Puh.  Co. «.  Dohinaon  (1806)  72  Fed.  603:  A  bill  wu  filed  to  enjoin 
the  publication  of  a  tnule  joumftl  under  name  of  "  Tbe  Invettor"  on  the  ground 
of  nntair  competition  and  unlawful  interference  with  the  good  will  of  pIlJiotiCTB 
paper  published  under  a  similar  name.  It  was  material  and  necesBarf  in  tfaii 
suit  that  there  ahould  be  in  the  bill  an  alipgation  to  the  effect  that  the  use  by 
the  defendants  ol  Uie  trade  name  in  question  caused,  or  would  cause,  the  public 
to  ooofnse  defendant's  paper  with  tbat  of  the  plaintiff.  Instead  of  alleging  this 
fact  direct);  the  bill  merely  charged  it  luferentially  and  by  implication,  thus: 
"  Your  orator  charges  that  the  defendants  by  adopting  tbe  name  of '  The  Investor ' 
for  BDch  paper  have  diverted  trade  belonging  to  your  orator  and  caused  eon- 
fusion,"  etc    It  was  held  that  this  was  good  as  against  a  general  donurrer. 

g  18S.  Set  Formitlu  Vjmeceuary  in.  Eqnitr  Fleadisg. 

The  uae  of  particular  forms  of  expresaion  is  never  necessary  in 
equity  pleadings.  The  facta  on  which  the  equity  of  the  case  rests 
may  be  set  out  in  any  terms  that  the  draughtsman  may  select  as  proper 
to  convey  his  meaning.  Equity  pleading  is  not  based  on  any  hard 
and  fast  rules  of  form ;  and  if  the  main  object  for  which  the  plead- 
ing is  framed  he  attained,  the  pleading  will  he  held  good.  The 
chancery  court  has  constantly  maintained  the  principle  of  flexibility 
as  T^ards  tbe  forms  of  expression  used  in  equity  pleadings,  and  it 
has  always  tolerated  a  certain  degree  of  looseness  in  its  rules  in  this 
respect  The  rules  of  pleading  in  equity  have  consequently  never 
been  so  strict  as  those  that  prevail  or  formerly  prevailed  in  the  courts 
of  common  law. 

§  184.  Wlien  Commoii-I«v  Fonni  of  Pleading  Proper  in  Equity. 

Yet  while  this  principle  is  fully  recognized  it  does  not  follow  that 
accurate,  certainty,  and  precision  are  to  be  n^Ieoted.  Hence  we  find 
it  recommended  by  Mr.  Daniell  that  tbe  equity  pleader  should 
adhere  to  the  rules  of  common-law  pleading  whenever  those  rules  are 
applicable  to  the  case  he  is  called  on  to  present  to  the  court.  The 
forms  of  description  and  allegation  adopted  as  proper  in  courts  of 
law  have  been  debated  and  settled  upon  solemn  deliberation.  Henoe 
by  usage  and  decision  they  have  become  with  the  profession  an 
accepted  and  proper  vehicle  for  conveying  dear  and  distinct  notions 
of  the  subjects  with  which  they  are  connected.  It  is  therefore  proper 
that  in  equity  also  the  same  form  should  be  used  where  the  pleader 
desires  to  convey  the  same  meaning.  To  use  these  forms  in  appropri- 
ate cases  is  conducive  both  to  precision  and  to  brevity.  It  may 
be  observed,  however,  that  this  advice  from  the  learned  author  is 
chiefly  of  value  in  connection  with  the  setting  forth  of  the  nature  and 
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extent  of  estates  in  real  property."  We  may  add,  fortheimore,  that 
as  the  science  of  special  pleading  becomes  ohsolete,  equity  pleaders 
cannot  be  expected  to  resort  to  that  branch  of  learning  for  enlighten- 
ment as  to  the  proper  mode  of  stating  facts  requisite  to  sustain  a  bill. 
Whatever  ve  learn  on  them  questions  must  doubtless  be  worked  oat 
anew  in  the  courts  of  equity,  as  the  minds  of  pleaders  and  judges  are 
brought  from  time  to  time  into  contact  with  the  rarious  problems. 


§  185.  How  Ztofeot  Beralting  tiom  Unoertiinty  Iby  Be  Seaolied. 

Where  the  bill  is  foimd  to  be  defective  in  respect  to  the  certainty 
of  its  allegations,  the  proper  step  for  the  defendant  to  take  is  to 
demur.  A  motion  to  require  the  plaintiff  to  make  the  alle^tions  of 
the  bill  more  certain  will  not  be  entertained.  Such  a  motion  in 
imknow-n  to  equity  procedure."*  The  idea  that  such  a  motion  might 
be  proper  was  evidently  imported  from  the  practice  of  the  code  states. 

6.  Bufficienoy  of  AlUgationt  in  Bpecifio  Caaet. 

§  186.  Certainty  fieqoizea  ia  All^atiou  of  Frand. 

An  exceptionally  high  degree  of  certainty  in  the  allegations  of  thn 
bin  is  required  in  those  cases  where  the  cause  of  action  ia  based  on 
fraud.  The  rule  here  is  that  affirmative  relief  will  never  be  granted 
in  equity  on  the  ground  of  fraud,  unless  it  be  made  a  distinct  alle- 
gation in  the  bill  and  is  thus  put  in  issue  by  the  plaintiff's  plead- 
ing.'*    Furthermore  it  is  settled  that  general  averments  of  fraud 

Bi  Mr,  Daniell  fdvea  the  foHowinf;  il-  ieisin  in  fn,  the  ordinary  legal  form  la 

lustrations  ot   legal   forms  of  common-  generally  adhered  to,  with  the  addition 

law  pleading  advisable  to  b«  used  in  of  these  words  or  otAenrits  vi«U  sntttM 

equity:     "If   a   man   intends   to   all^^  «n(o,  etc."     1  Dan.  Ch.  Pr,  467. 

a  title  In  himself  to  the  inheritance  or  Tie  also  obaerree  tiiat  it  is  a  mie  of 

freehold  of  lands  or  tenements  in  jma-  plradimr  at   common   law   that  the  na- 

eession,  he  oufcht  regulsrly  to  say  that  ture    of    a    conTeyanoe    or    alienation 

lie  is  geiged;  nr  if  he  all^^  possession  should  be  set  forth  according  to  its  l^;al 

of   a   term    of   years,   or   other   chattel  effect,   rather   than   Its   form   of  woAs. 

real,  that  be  is  piMaeixed,  et«."    As  re-  Therefore,  says  he,  In  pleading  a  con- 

frards   the   use   of   such   expressions    in  vcyance   for  life   with   liTery  of  seisin, 

e<|nity  pleadinfrs  he  adds:     "It  is  indeed  the  proper  form  in  equity  is  to  allef^ 

the   general   practice   in   all   well-drawn  it  as  a  demise  for  life,  for  such  Is  its 

pTeadlngs  to  insert  them,  although  tlicy  effect   In   proper   lef^l   description.     So 

are  frequently  acennpanied  wlt£  other  •   conveyance   in   tail    is   pleaded   as   a 

words,   w}\ich   are   sometimes   added   by  gift   in   tail,   and   a   conveyance   of   the 

way  of  mlarginf!  their  meaning  and  of  fee  with  livety  is  described  by  the  word 

extending    them    to    other    thnn    mire  enfeoHed.     1  Dan.  Ch.  Pr.  489. 

legal  estatPB.  or  for  tlio  purpose  of  lay-  "  Einstein    c.    Schnebly     (1808)     S9 

Ing  the  ground  for  intprrogatnries  to  be  Fed.  640. 

pnt  to  tbe  defendant  in  a  subaequent  »«  Noonan  V.  hn>  (1862)  2  Black,  SOB, 

part   of  the  bill.    Thus    in   stating  a  IT  L.  ed.  £81;  Moore  v.  Greene  (ISM) 
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are  wholly  inadeqaBte  and  icsuificieDt.  Thus  in  a  bill  attacking  llie 
reorganisation  of  two  railroad  companies,  en  alle^tion  in  general 
terms  that  the  reorganization  was  merely  a  fraudulent  Bchone 
fraudvlentlj  designed  bj  its  promoters  is  of  no  value  as  an  averment 
of  fraud,  and  has  been  cfaaraeterized  as  "  t  mere  brutum  fultnen."  " 
But  in  a  bill  by  a  purebaser  of  land  to  rescind  the  sale  aa  having 
been  procured  by  fraud,  a  statement  that  the  land  was  falsely  repre- 
sented by  the  vendor  to  be  free  from  incumbrance,  whereas  in  fact 
it  was  subject  to  a  judgment  lieu  for  several  hundred  dollars,  suf* 
ficiently  shows  both  fraud  and  the  consequent  damage." 

§  187.  SpMifio  Faett  IndioatiTe  of  Trand  Knit  Be  Shovn. 

In  making  allegations  of  fraud,  good  pleading  requires  that  the 
plaintiff  should  state  the  inculpatory  facts  in  order  that  they  may 
carry  their  own  oonvictiou  of  fraud  and  in  order  that  the  wrong-doing 
may  thereby  be  made  more  clearly  to  appear.  Where  this  is  done, 
less  need  is  felt  to  indnlge  in  characterizing  the  conduct  in  question 
■OB  fraudulent  And  at  any  rate  a  court  will  not  sustain  a  bill  on 
mere  denunciatory  statements  of  the  plaintifPs  suspicions  or  beliefs. 
>[f  the  facts  are  not  to  be  ascertained  by  diligence,  because  of  some 
i>b6truction,  or  if  the  evidence  is  in  the  posseasiou  of  the  other  aide, 
liiis  should  be  made  to  appear  with  technical  averments  showing  the 
laecessity  for  discovery,  where  such  is  wanted."^ 

United  State*  «.  Athertm  (1880)  102  U.  S.  ST2,  26  L.  ed.  213:  A  bill  filed  b; 
(he  United  Btatea  to  utnul  ■  l*nd  patent  on  the  ground  of  frftud  contained  only 
n  general  atlegktion  that  certain  person^  not  named,  eonapired  together  and  by 
lalse  and  fraudulent  ropreeentationi  and  by  the  snpprewion  of  facta  lmpo«ed 
trn  Uw  ^vemraent  <^cerB  connected  with  the  land  office  and  fraudulently  procured 
the  patent  to  be  lisued.  This  was  held  to  be  mBuffidmt.  The  bill  should  not  only 
lUTB  named  the  parties  who  conunitted  the  fraud  and  the  paxtieolaT  penona  or 
hfHeera  Imposed  on,  but  alao  ahould  have  atated  the  mcftas  by  which  the  fnnd 
waa  accomplished. 

$  188.  Xinnte  Detafla  Heed  Hot  Be  AUeged. 

While  it  is  thus  true  that  charges  of  fraud  must  be  specific,  this 
does  not  mean  that  all  the  details  and  circumstances  of  the  trans- 
is  How.  «e,  IS  L.  ed.  533;  Beaublen  n.  C.  C.  206;  Vooibees  o.  Bonesteel  (1872) 
Iteaubien  (1SB9)  23  How.  ISO,  IS  L.  ed.  16  Wall.  16,  81  L.  ed.  268. 
484;  Hacniae  r.  Thomson  (1853)  IB  t»  Cella  r.  Brown  (1006;  C.  C.  A.) 
How.  281,  14  L.  ed.  606;  Hagniae  e.  7S  C.  C.  A.  008,  144  Fed.  764. 
Thomson  (1862)  E  Wall.  Jr.  2M;  Eyre  "Linn  p.  Green  (1883)  17  Fed.  4OT. 
«.  Potter  (I8B3)  16  How.  42,  14  L.  ed.  n  I^fayetto  C9.  p.  Neely  (1884)  21 
SKi   Firiier  v.  Boody    (1862)    1   Curt.   Fed.  73S. 
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acti<m  should  be  set  forth  with  particularity.  It  is  auiBcient  if  the 
allegation  of  fraud  is  explicitly  and  diatinctlj  made  and  the  mode  in 
which  the  fraud  was  accomplished  is  pointed  oat. 

De  BiempoUa  0.  Latorence  (1B02)  IIS  Fed.  761:  A  eraditora'  bill  aoagbt  to 
reach  property  which,  it  ma  allied,  had  been  Irandulentlj'  coUTeyad  awKf  b; 
the  debtor.  In  charging  the  fraud,  it  was  stated  that  the  conTeyanoe  in  queation 
ivaa  without  ccnuideistion  and  waa  null  and  Toid,  and  that  it  waa  made  by  the 
grantor  and  accepted  by  the  graDt«e  with  the  intent  to  hinder,  delay,  and  dafrand 
tbe  creditors  of  the  gnuitor  and  to  place  the  property  beyond  their  reach. 
It  waa  held  that  this  waa  a  sufficient  aTermait  of  (rand. 

%  189.  CliaTgei  of  Praud  Fnjudioial  to  FUintifl  if  Vnnipportfli. 

As  a  rule  a  bill  is  much  prejudiced  by  reckless  and  estraTagant 
charges  of  fraud  ia  general  terms.  In  one  case  the  circuit  court  of 
appeals,  on  examining  a  record,  found  some  matter  that  under  ordi- 
nary conditions  might  have  obtained  some  consideration  for  the 
plaintiff.  But  the  bill  was  dismissed  because  the  wholesale  chaises 
of  fraud  were  not  proved.'"  The  reason  for  this  attitude  of  the 
courts  is  doubtless  found  in  the  fact  that  a  charge  of  fraud  deeply 
affects  the  character  and  standing  of  the  defendant.  If  such  a  chai^ 
is  false,  it  would  constitute  a  libel  but  for  that  liberty  which  is 
allowed  to  plaintiffs  in  stating  their  grievances  in  legal  pleadings. 
Consequently  if  a  biU  charges  fraud  as  a  ground  of  relief,  the  court 
will  not  readily  grant  relief  on  that  ground  unless  tbe  fraud  com- 

■  ■  Brown  V.  DaviB  (IBM)   10  C.  C.  A.  shown  him  to  be  wholly  unfounded,  pre- 

S3Z,  02  Fed.  619,  S28.    Bald  the  court:  aents  himself  as  one  more  inclined  to 

"If  this  were  a  ease  in  which  the  com-  ask  equity  than  to  do  eqnity,  and  one 

filainant   had   ooiat   into   court   with   a  not  in  court  with  such  clean   hands  aa 

air  presentation  of  the  facts,  evincing  entitle  him  to  demand  of  the  court  to 

a  disposition  to  assert  his  equities  with-  consider   faTorably   to   him   the   partial 

out  injury  to  others,  and  had  presented  equity  suggested,  even  if  it  were  other- 

the   matter   of   estoppel   upon   the   real  wise  well  founded." 

facts  of  the  case  as  above  aUted,  we  are  In  Smith  t>.  Babeock  (1840)  2  Woodb. 

inclined   to  the  opinion  that  he  would  A  U.  246,  Fed.  Cas.  No.  13,009,  a  bill 

not  hare  been  turned  out  of  court  with-  was  filed  to  rescind  a  sale  of  land.    Tbe 

f>nt  consideration  of  his  ri^t  to  assert  ground   set   forth    was    that   of    fraud, 

tbe  estoppel  in  question.     Buch  a  case.  The  proof  showed  a  state  of  tacts  that 

however,   is   not   the   one   in   hand,  but  would  have  justified  relief  on  the  ground 

rather   a   case   where   the   complainant,  of   gross    mistake.      Woodbury,    Circuit 

by   bis   reckless   charges   of   fraud,   and  Judge,  was  inclined  to  tbe  opmion  that 

conspiracy   to   cheat,    swindle,   and   de-  relief  might  have  been  granted  on  this 

fraud,    against    Harris    Masterson    and  ground,  the  idea  l>eing  that  gross  error 

other  parties  against  whom  he  had  no  is  in  a  measure  akin  to  the  defense  of 

equity   whatever.   Impugning  their   per-  fraud,  only  of  lower  degree.     The  point 

•onal    and    professional    integrity,    and  was  not  necessary  to  the  decision.  Oom- 

following    the    same    up    with    reckless  poir  Daniel  «.  Uitch ell  (1822)  Fed.  Cas. 

evidence  in  support  thereof,  which   the  No.  3.602;  Mason  p.  Crosby  (1946)  Fed, 

llightest     iifvestigation     would     UvQ  Cas,  No.  9,234. 
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plained  of  is  chaif;ed  in  proper  tenns;  nor  will  the  court  in  auch 
case  allow  the  plaintiff  to  maintain  his  bill  on  some  different  ground 
that  mi^t  otherwise  appear  to  be  sufficient.  To  follow  a  different 
course  would  often  result  in  injustice  to  the  defendant, 

§  190.  AU«|mti«u  of  B«oent  Diaoorery  of  Tmnd. 

In  a  bill  to  obtain  relief  from  a  concealed  and  recently  discovered 
fraud,  it  is  necessary  that  there  should  be  distinct  averments  as  to 
the  time  of  the  discovety  of  die  fraud,  how  the  knowledge  was 
obtained,  why  it  was  not  obtained  earlier,  and  as  to  the  dilig^ice 
previously  used  in  the  investigation  of  the  fraudulent  transaction,  so 
that  the  court  can  discover  from  the  bill  itself  wfaetlier  the  plaintiff 
has  not  lost  his  rights  by  laches.  A  general  averment  to  the  effect  that 
the  plaintiff  was  ignorant  of  the  fraud  and  that  the  defendant  con' 
oealed  it  is  not  enough.'*  On  the  same  principle,  a  general  alle- 
gation of  ignorance  at  one  time  and  of  knowledge  at  another  is  of 
no  avail.  If  the  plaintiff  has  made  any  particular  discovery,  he 
should  show  when  it  was  made,  what  it  was,  how  it  was  made,  and 
why  it  was  not  made  sooner." 

Barit  v.  HaiAoej/er  (1894)  lfi2  U.  S.  54T,  SB  L.  ad.  648:  A  bill  wu  bronght 
for  the  [KirpoM  of  eompelllog  oert»in  creditort,  who,  It  wu  «ll«sed,  hkd  bMn 
fnndaleotlj  praferred,  to  Account  to  other  genonl  crediton  for  property  that  cubs 
into  their  handa  hj  Tirtue  of  the  alleged  fraudulent  trAnuctioni.  The  bill  wu 
brought  Rvt  jtmn  after  the  truufera  were  made.  The  auit  waa  dinnlMed  on 
demurrer  fbr  iiuufadeiiq'  of  the  bill.  Said  Mr.  Juatioe  Brewer:  "  It  ia  apparent 
that  thia  bill  miut  be  held  deficient  Id  not  ehowing  bow  knowledge  ol  tbe  wrongB 
ecmplained  of  waa  obtained  by  the  plaintiffa.  It  ia  alleged  that  tbej  were  igno- 
rant, and  now  have  knowledge;  and  that  tbej  aojnired  ancb  knowledge  within 
a  month  prior  to  bringing  tbe  salt;  but  how  the^  acquired  It,  and  why  they  ^d 
not  have  the  anme  mesne  of  ascertaining  tbe  facta  before,  la  not  diteloaed." 

§  191.  Avermenti  Based  on  Bvmor. 

Where  the  stating  part  of  the  bill  contains  all^^tions  of  oon> 
cealinent,  misrepresentation,  and  fraud  sufficient  to  sustain  the  bill, 

i*  Hubbard  c  Manhattan  Trust  Co.  36  L.  ed.  134.  14S;  TwIn-LIefc  Oil  Co.  t>. 

(1898)    30   C.   C.   A.   SSO,   87   Fed.   61;  Uarburj   (1ST6)   91  U.  B.  687,  23  L.  ed. 

Steams  u.  Page  (1849)  7  How.  819,  12  388;  Fisher  e.  Boody  (18B2)  1  Curt.  C. 

L.  ed.  928,  (1840)  1  Btot;  204,  Fed.  Cas.  C.  208;  Carr  v.  Hilton  (1863)   1  Curt. 

No.   13J39;   Wood  c.  Carpenter   (1BT9)  0.   C.   390;    Moore   r.  Graene    (ia»4)    t 

101  U.  a  13S,  2fi  L.  ed.  807;   Fells  e.  Curt.  C.  C.  202;  Credit  Co.  v.  Arkansas 

Patrick  (1802)  146  U.  S.  317,  30  L.  ed.  etc.  R.  Co.   (1882)   16  Fed.  40;  Badger 

719,  12  Sup.  Ct.  862;  Qodden  v.  Kim-  r.  Badger  (1894)  2  Wall.  87,  17  L.  ed. 

mell  (1878)   99  U.  B.  201,  211,  26  L.  ed.  836;  Harwood  v.  Railroad  Co.  (18T2)  17 

431,   434;    Undsdale   r.    Bmlth    (1882)  Wall.  78,  21  L.  ed.  S68. 
106  U.  S.  391,  27  L.  ed.  219;  Hammond       taWood  e.  Carpantar  (1970)  101  V, 

V.  HofUu  (isn)  143  V.  B.  efM.  2»,  s.  140.  H  L,  fd.  siif, 
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the  streagth  of  eutii  averments  will  not  be  Ifiesened  bj  resBOQ  of  the 
fact  that  in  another  part  of  the  bill,  where  tho  plaintiff  chaigBB  nut- 
ter in  avoidance  of  lachefl,  it  ie  shown  that  the  plaintiff's  case  is 
based  on  facts  that  lately  came  to  him  bj  rumor.'' 

§  193.  Certainty  in  AUegationi  of  Hegjigeue  ud  XiMMilmet. 

In  enita  where  it  is  sought  to  fix  liability  on  the  defendant  for 
n^ligenoe,  misconduct,  or  dereliction  of  duty,  the  charges  should  be 
made  specific^  and  the  allegationa  of  the  bill  should  have  a  degree  of 
certainty  little  short  of  that  required  in  cases  of  fraud.  Thus  a  bill 
filed  against  the  directors  of  a  defunct  corporation  to  recover  losses 
sustained  throu^  their  oegUgence  should  state  the  dates  of  the  losses 
and  the  dates  of  the  acts  or  omissions  causing  those  losses,  to  the  end 
that  each  of  the  defendants  may  be  apprised  of  the  particular  losses 
for  which  be  may  be  held.  A  bill  that  does  not  contain  ancb  state- 
inents  is  lacking  in  certainty. '^  An  allegation  to  the  effect  that  the 
directors  utterly  failed  and  n^ected  to  perform  their  duties  and,  for 
ft  considerable  period,  failed  to  give  any  adequate  attention  to  tiie 
ttank  and  allowed  the  bonk  to  be  improvidontly  and  recklessly 
laanagad,  is  too  general,  especially  when  not  connected  with  any  par- 
ticular occaaion  of  damage. 

Alien  V.  Lnkt  (1006)  141  Fed.  6!4,  «96:  Sp«k!iig  on  the  point  of  tiie  ecrtUn^ 
of  [deading  TM)uir«d  in  cues  of  thb  kind,  Uwell,  Circuit  Judge,  Mid:  "Thi* 
particnlmrintian  ia  required  hj  aubetuitiKl  juitice,  aa  well  u  bj  preeedcnt  Tke 
oomplainuit  believes  that  tiie  bank  haa  anffered  loaa  through  the  negligenoe 
■nd  miuonduct  of  the  defendant*,  !ta  directors,  and  so  beliering  has  bron^t  suit 
igaiiMt  them.  But  In  order  that  the  defendants  may  prepare  their  defense,  in 
■rder  that  the;  may  b^  dmurrer  raise  questions  of  law  vithont  the  expense  of  a 
trial  of  the  facta,  they  are  entitled  to  know  the  kind  of  alleged  negligence  upon 
which  the  complainant  nill  rely.  It  is  not  sufficient  that  A,  thlnlclng  he  has  a 
fjHerance  against  B,  should  state  merely  that  he  haa  a  grieranee  and  lean  its 
nature  to  appear  at  the  trial.  Justice  to  the  defendant  and  an  econcmical  order- 
ing of  judicial  prooedure  require  something  more.  Actionable  negligence  is  not  a 
habit  of  mind,  but  action  or  inaction  contrary  to  the  practice  of  reasonable  men 
under  the  eircumatancea.  The  complainant  muat  apecify  the  action  or  inaction 
relied  on.  Here,  for  example,  does  he  rely  upon  the  failure  of  a  given  defendant 
to  attend  a  particular  meeting  of  the  board  of  dlrectam,  or  npon  hia  joining  In  a 
particular  rote  wUcli  due  care  would  have  shown  him  to  be  improper,  or  upon 
■pedflo  intentional  misconduct  T  These,  or  other  kinds  of  action  anl  inaction  may 
be  the  concrete  facts  which  the  complaioant  haa  In  mind  whan  be  «hai|ea 
negligence.    The  defendant!  are  entitled  to  a  eoocrete  statanent." 
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^  IM.  JOl^KtiiM  9t  Wa  le«hbMr  VvmA  or  SitwtriiMiT  Mi«(. 

Where  the  r^ht  of  a  plaintiff  to  maintfUA  a  blU  is  an  estraon^i- 
nary  one  or  the  proceeding  is  out  of  the  usual  tmurse,  the  bill  'will  not 
be  Bustain^  on  (lemnrrer^  unless  the  ^legAtioiw  are  full,  precise,  and 
entirely  clear  In  regard  to  the  fact  that  Is  at  the  essential  basis  of  the 
suit  Bapcoially  will  thla  rule  bit  enfoMwd  where  an  equity  court  of 
flOKtfdinate  juriidlatian  haa  alrM^X  dinuiaaed,  for  want  of  equity,  a 
hill  baaed  on  the  Mone  tnuitactioiL" 

g  IH  JUl<^tiraK4{SiUtoS«{Qrv8eta«dlutnm«at 

The  allegations  of  a  bill  filed  to  reform  a  formal  release  under 
seal  must  be  precise  and  dutlnet,  and  whatever  ia  wltbin  the  plain- 

tiffa  kuo'wledjp  aijQuld  be  aHe([ed  poaitiTely.  A  solemn  instrument 
executed  by  competfint  partiea  copuawt  of  their  liglUs  ig  not  lightly 
to  be  add«^  to  or  wt  mdo.  A  oatte  fQimded  w  wtceibaui  AUf^tioos 
or  aupported  i^  doubtful  prwjE  ia  not  aufficieat'* 

§  196.  AUegatioiu  in  Bill  to  ftoiet  Title  to  land. 

In  r^ard  to  the  certainty  with  which  the  plaintiff  should  set  forth 
his  interest  or  estate  in  laud,  the  tltla  to  wbleh  he  wishes  quietfid, 
Beady,  J.,  opee  «id ;  "  QeperftHy,  I  think  i(  will  be  found  suf- 
ftcieat  for  tlie  plaintifi  to  allege  hi»  poaaeaeiou  and  iuterwt,  or  estate, 
in  th«  Iftndt  M  that  he  ia  the  owner  thereof  in  fee,  for  life,  or  for 
ywra ;  wd  thftt  he  oldipw  the  aame  hj  a  regulw  chai^  of  oonveyances 
from  some  recognized  and  undisputed  ftaurce  of  title^  aa  the  United 
States,  or  its  donee,  .  .  .  without  setting  out  such  conveyances 
or  stating  them  in  detail.  But  whet)  then  u  rewon  tO  bolieve  that 
the  rightfuliiess  of  the  defendant's  claim  depends  on  the  validity  or 
1^1  effect  of  some  lint  or  links  in  the  conveyances  under  which  the 
plaintiff  claims  title,  It  is  very  convenient,  if  not  necessary,  that  the 
statement  of  the  plalntlfPa  case  should  contain  the  facts  fully  and  in 
detail  at  that  point  In  the  chain  of  his  title  where  it  nonfllcts  with  the 
claim  of  the  defendant."  "' 

%  IMt  Allegatlou  In  piU  BttMd  on  Fertonal  and  Intangible  Kiffhts. 

If  the  suit  doea  Qot  involve  the  title  to  property  find  js  not  based 
on  a  property  right  but  on  aome  other  right  of  a  personal  and  less 

<>BWiop  p.  Tvk  (IMS)  124  Fed.  «iaald«qith  t>,  Qilliland  (189Q)  22 
«».  Fed.  805,  808. 

H  wiUard  c.  Davja  (1903}  l^  Fed. 

m- 

Bq.  Pne.  Vol.  L— 8. 
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tangible  nature,  Buch  right,  whateTer  it  be,  most  be  BufBcieutly 
alleged,  the  purpose  of  the  bill  being  to  show  wherein  the  plaintiff  is 
injured  and  aggrieved."" 

§  187.  Allegation  of  Conndention  in  Soit  Baud  on  Contnot 

In  a  suit  to  compel  discovery  in  respect  to  matters  done  under  a 
purported  contract,  discovery  will  not  be  enforced  where  the  contract 
in  question  shows  on  its  face  a  want  of  consideration.  Nor  is  the 
bill  aided  bj  a  bare  allegation  that  the  contract  was  "  for  a  good  and 
valuable  consideration."    The  consideration  should  be  set  out.'^ 

§  198.  AUegationt  in  Bill  to  Declare  Tnut. 

In  a  suit  to  declare  and  enforce  a  trust  the  facts  upon  which  the 
allied  trust  is  asserted,  whether  by  reason  of  an  express  declaration 
or  by  circumstances,  should  be  set  foi  'i."  Thus  in  s  bill  to  enforce 
a  trust  against  a  defendant  who  is  all^d  to  hold  the  legal  title  as 
trustee  for  the  plaintiff,  the  facts  should  be  stated  which  constitute 
him  a  trustee."* 

§  189.  Property  Kut  Be  DeMiibed. 

To  support  equitable  jurisdiction  on  tla  ground  of  following  prop- 
erty wrongfully  converted  by  a  tortfeasor  into  its  proceeds,  the  bill 
must,  in  case  discovery  is  not  sought,  identify  the  particular  property 
into  which  the  property  originally  taken  has  been  converted  so  that 
it  may  be  followed  as  a  trust.^* 

§  200.  All^ationi  in  Patent  Sniti. 

In  a  bill  to  restrain  the  infringement  of  a  patent,  it  is  neoeesary 
to  allege  that  the  invention  had  not  been  patented  or  described  in  any 
printed  publication  before  the  date  of  the  invention;  '•  also  that  the 
plaintiff  (being  the  patentee)  was  the  original  inventor.'"     Again, 

««QibBon,  Salts  in  Chftn.  (Zded.)  139.  899;    Orerniui    Co.   c.    Elliott   Co.    (C 

•  7Americ«ii  Ore  etc.  Co.  e.  Atlu  Ce-  C;  1892)   40  Fed.  M9;  Ooebel  v.  Amer- 

ment  Co.   (IBOl)   110  Fed.  S3.  lean   Co.    (C.   C;    1803)    56   Fed.   826;  ' 

"  Qranville-Murray  v.   Ear!  of  Clar-  Hanlon  U.   Primrose    (C.   C.j    1893)    M 

endon   (1S69)   L.  R.  9  Eq.  II;   Jackson  Fed.   eOO;   Hutton  e.  SUr  Co.    (C.  C; 

V.  Railway  Co.    (1846)    18  L.  J.  Ch.  N.  1894)   60  Fed.  747;  Diamond  Match  Co. 

S.  91.  «.  Ohio  Co.   (C.  C;   1897)   BO  Fed.  117; 

«■  MetropolitaD   Trugt  Co.  v.   Colum-  Rubber  Co.  v.  Davie   (C.  C;   1900)    100 

bus,  etc.  R.  Co.   (1899)   93  F^.  689.  Fed.  85;  American  Qraphophane  Co.  c. 

TO  United   States   ti.   Bitter   Root   Co.  National    Phon<^raph    Co.     (1904)     127 

(190Q)  200  U.  S.  451,  474,  50  L.  ed.  660,  Fed.  349. 
601.  II  Sullivan    v.    Redfleld    (1825)    Fed. 

11  Coop  v.  InatituU    (1891)    47  Fed.  Caa.   No.    13,697;    Yonn^    r.    Lippawn 
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it  ia  essential  in  euch  a  bill  that  there  should  be  an  arerment  that  the 
title  to  the  patent  is  in  the  plaintiff; '"  and  it  is  necessarj  to  set  forth 
that  the  statutory  requirement  as  to  two  jears'  public  use  has  been 
oomplied  with.''* 

0.  AUegatioiu  of  Intemt  of  PotHm. 

§  201.  AUegatiou  of  Flaistiffl  Title  or  Intereit. 

The  stating  part  of  the  bill  must  contain  a  sufficient  statement  of 
the  interest  of  the  plaintiff  in  the  subject*nuttter  of  the  suit,  and  it 
must  appear  that  tiie  interest  or  title  of  the  plaintiff  is  satix  as  to 
enable  him  to  maintain  the  suit 

1.  PMiippi  V.  PKUppe  (1S8S)  IIG  U.  5.  161,  29  L.  ed.  336:  A  bill  wu  filed 
for  a  wttlcment  and  aceounting  of  ancient  partnenhip  Bffaira,  There  ma  aa 
avermest  that  the  defendant  had  prcaniaed  to  render  an  account  of  the  partner- 
■hip  afTaire,  but  it  was  not  alleged  that  on  eettlemeiit  anTthing  would  hare  been 
due  to  the  plaintiff.  The  bill  was  aaid  to  be  defective,  but  the  error  wai  not  treated 

2.  JoMac.  BoIIm  (1S6S)  0  Wall.  364,  19  L.  ed.  731:  A  bill  was  filed  b]r  a  etoek- 
holder  to  enjoin  the  enforoonent,  against  the  eranpauy,  of  a  contract  held  by  tbe 
indiridoal  defendant.  The  plaintiff  alleged  and  proved  that  Le  had,  at  a  cert«itt 
previous  period,  purchased  on  his  own  account  and  as  truitee  for  others  a  large 
amount  of  stock.  It  was  held  that  his  interest  as  a  atodcholder  was  snfficientlf 
shown,  no  attanpt  having  beea  made  to  show  that  he  had  parted  with  such  stock. 

8.  MarAall  v.  TumJndl  (laSS)  34  Fed.  B2T:  In  setting  forth  plaintifTa  title  or 
Interest  In  the  subject-matter  of  the  suit,  it  appeared  that  be  claimed  under  and 
by  virtue  of  a  mortgage;  but  tbe  bill  did  not  set  forth  the  terms  of  the  mortgage, 
nor  was  it  made  an  exhibit  to  the  bilL    It  was  held  that  the  bill  was  donurrable. 

g  SOS.  Allegation  of  Ferfonuanoe  of  Condition  Freoedent. 

The  statement  of  an  interest  in  the  subject-matter  of  the  suit  is  not 
sufficient  to  enable  a  plaintiff  to  institute  a  suit  in  respect  to  that 
subjectinatter,  if  it  appears  from  tbe  bill  that  the  ri^t  to  sne  is 
dependent  on  the  performance  of  some  condition  that  does  not  appear 
to  hare  been  fulfilled.     An  executor,  for  instance,  has  an  adequate 

(1872)   Fed.  Caa.  No.  18,160;   ConMtll-  t<  Blessing  v.  Copper  Works   (C.  C; 

dated  Co.  v.  Detroit  Co.  (1890)  47  Fed.  1888)   34  Fed.  753;  Coiuolidated  Co.  r. 

8M;  Ameriean  Graphopbone  Co.  c.  Na-  Detroit  Co.  (C.  C;  ISSO)  47  Fed.  894; 

tiMia)  Phonograph  Co.   (1904)   127  Fed.  Nathan  c.  Craig  (C.  C;  1890)   47  Fed. 

349.  S22;  Krick  e.  Janaen  (C.  C;  1892)   6i 

"Nont«  p.  Allen   (1859)   Fed.  Cas.  Fed.  823;  Rosa  t>.  City  of  Fort  Wayne 

No.    10,367,    4    Blatchf.    37S;    Feny    c.  (C.  C;   1893)   58  Fed.  404;  Elliott  Co. 

Corninff  (1870)    Fed.  Cas.  No.  11,004,  7  o.  Fisher    (C.  C;    1901)    109  Fed.  330: 

Blatchf.    106;    American    Grapbophone  American  Orapfaophone  Co.  v.  National 

Co.  t>.  National  Phonograph  Co.  (1904)  Phoncoraph  Co.  (1904)  1!7  Fed.  3«. 
127  Fed.  349. 
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inteNBl  in  tha  peraonal  pnperty  o£  bk  taotator  boa  tbe  tiioe  of  tin 
tcoUtor's  death,  but  be  ia  not  entitlod  to  aoe  in  Teepeet.  to  that  intemtt 
until  he  haft  proved  the  viU.  Aoootdin^  the  oxecutor,  vpon  intiJf 
tating  a  suit  ooncerning  the  estate  of  hia  testator,  moat  aUega  that  be 
has  proved  the  will  in  the  pn^r  court''"  And,  generally,  the  bill 
must  allege  die  pexfonaavM  of  ali  ooMditiane  precedent  that  are 
essential  to  vest  in  the  plaintiff  such  a  title  as  will  enable  him  to 


^e  bin  must  show  an  actual,  euhsistingt  and  enforcible  interest  in 
the  plaintiff.  A  mere  possibility,  or  even  probability,  of  a  future 
title  is  not  enougb*^^  But  if  a  present  subfii^iDg  interest  ii  abowu,  it 
ia  no^  geavally  qwakinfc  material  how  ntinuta  aocb  intanat  may 
bi^  Of  how  diatant  the  poiaibilit^  of  pooaesnioa.  A  preaast  iattMat 
tbe  enjoyDMBt  of  irfiieh  may  depend  €»t  the  zEtost  remote  and  improba- 
ble contingency  ia  nerertbelees  a  present  estate.*" 

S  SOi  Oaaimr  far  W«U  •t  Xxtaiwt  ta  Htutlfl. 

If  it  does  not  appear  that  the  parff^  suing  baa  an  intenat  in  the 
aubject-matteT}  and  a  proper  title  to  institata  a  suit  oonoaoming  it*  the 
defendant  may  demur.^'  The  mk  appliea  not  only  to  asm  plaintiff 
bnt  to  all  the  plaintiffs ;  and  if  sereral  persons  join  in  filing  a  bill 
and  it  appears  that  one  of  them  has  no  Interest,  the  bill  wJH  be  open 
to  demurrer^  though  it  appear  that  all  the  other  plaiatifEs  hare  a 
sufficient  interest  in  the  subject-matter  to  enable  them  to  proeeonte 
tbe  suit.** 

§  tOS.  Allegation  of  Title  to  froparty. 

In  a  suit  involving  the  title  to  prt^Mrty  the  plaintiff  mnat  aeb  forth 
in  hia  bill  every  faet  neoesaaxy  to  make  out  a  valid  title  in  him;  and 

the  allegationa  ahould  be  the  more  pieoiBQ  at  that  particular  point  in 

P.  Wm.  TK)  1  SwTCft.  Pr.  aid,  4n.  tfioigk  k  UU  ToaU  U»  lot  tkat  patfmt 

U  Waftan  a  Iwitbr  (1B33)  1  IItI.  bv  »  MnoB  mUtitd  to  %  «mM  rwiifth- 

«  K.  Bl.  ter.    Noel  flk  W«rd  tWI)  1  Ibdd.  Oh. 

T«n.   10ft   Alk»  9.  Alfaw    (IMS)    II       tlAUu  l>.  AIlui  11108)  U  Tw.  Jr. 

Vm.  Jr.  1)0.    A  blU  wuot  te  nutoima   118. 

by  k  tmrclwaer  frm  a  eoKtliMwt  re*       it  t  JMu.  Ch.  Pr.  411. 

KMiadsmu  of  hk  iKtarat  la  t£t  prop-      *•  1  Du.  Ch.  Pr.  414. 

«rtf  o^kiMt  a  tawat  for  Ufa  <or  tat- 
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the  chain  of  tiUe  where  the  pUibttC*«  <At.im  eomea  litM  «m^ot  witlt 
tJutof  Uw  defcpdant. 

1.  Sarrtttmv.  }!ianH  \\ES6)  D  Pet.  4S3,  9  L.  ed.  Ml:  Abill  WUftlbd  t!i  A  tei- 
ehil  teAft  taki/ig  far  fc  eoftatntctton  of  ft  iriU  beqwatkiiig  pertoma  ptvptitj.  Tit* 
tol  t*aiiMd  tfcftk  tlM  tetator,  lho(«k  MM  to  PkilBM)»Mft,  Mi  ^M*  to  Km  tt 
ttaglMnI  befom  Um  Be^oltiUMi  iM  kU  «M>t««ied  to  skid*  thm  fw  «l«r  JMa, 
Later  he  lived  in  iMerie*  ««d  twcnlad  the  will  in  quettion  in  FhtWeliibiiL  He 
then  ftgkiii  went  to  live  in  London  and  died  there.  Hie  bill  did  not  all^  Trhetfaar 
his  1^>I  domicil  was  in  Feun^ylvania  or  Great  Britain.  Wfi^  tfa^  suit  readied 
the  Bupreme  court,  this  eodrt  declared  that  it  could  not  decide  the  case  on  toe 
meHIa  wltboiit  knMrtng  the  domlciM  ot  the  tcBtatof,  tot  Mm  nuoit  that  VbH  am- 
BtraetlMir>f&%in  b*qtMMl)1i«  peHMUiier  ^p>Rd'<MUKbir«It1««est&toi^doni- 
klh,  ttd  tbe  t>)M«HflS  tHM  irfts  iet^fm  truA  the  'Mil.  Afimt-dttt^  the  cite  wai 
tettMitrt  ftt  orSef  «tBt  tbe  Mil  ctMld  be  amended  so  U  to  t«t  in  ■prant  ks  to  the 
AHDftnt  of  tte  tHtator  bdOi  at  Ac  tbne  bt  the  eSerattoh  Ol  tbe  Will  auA  at  tbs 
tfaM  «l  Ut  €e«tk.  fThH  Rctta  W  Iw  lui  iiuftaiKe  -fttierft  niiM«euatf  f&rtleolKtl^ 
«l  UtaMWf  «M  ropitted.  T^  latatCrialHy  dl  Vbt  tact  et  tti«  fatUtftrt  AomidU 
taftat  toCMlM  aypM«tit,  ft  tnmM  ftpptreotl^  ftaVfe  been  fairly  gtttd  piutiee  to 
ronand  the  case  to  aupplj  Hk  cvltIMc«  nti  Hih  (Mint,  f  he  tntltt;^  at  the  ctttiTt  evi- 
dently proceeded  on  the  idea  that  the  all^ation  of  domicile  was  essential  to  make 
out  the  plaintiff's  Utte,  and  in  thit  M^mM  Vkt  Mding  «M  ywiW)  jittMeA. 
There  was  a  vigoroua  dieaent  by  one  of  the  judges.] 

(.  Otto  V.  Regina  MutfeBra  Co.  OMS)  ST  ted.  SlO:  t^a  ft  b!tl  flled  by  one 
ileilMha  omiflrsMp  tf  a  ^tcrt  It  mM  seeeMaty  ttaJt  tttle  rinnM  l>e  made  M 
appMrtoUBk.  ntarhMMTiMnadttiikr  M  UeieuuaftfrMilttaattNl&iitMlal- 
af  tte  4b«WMd  fMteatoa.  Ike  mntmmt  ia  tba  biU  mm  to  Ui«  <A«i  thU  Om 
patMitee  having  died,  the  ftdminlstrator  fn  tpuutioa  «»  dolf  appoliitAd  by  the 
eurrogato  of  a  deeignatod  county.  It  vse  he)d  on  deivvrrer  that  the  allegation 
in  tpM/OxA  wfts  htsafBdeUt  An  ftdttiulrtrabtt'  gets  W«  ftutltiMlty  fttml  Ue  grant 
«f  hMtn  Ml  tMk  fnM  Ma  trat^Mtod  ft^atfetaMrt,  «ad  «  gfwM  «t  Mfars  to  Mm 
iteuU  h*T«  tan  awnrd.  It  «ab  titoa  atatcA  ttol^  the  piitt  «m  «ot  naewaMy 
to  Ifc*  deaitton,  that  the  biU  aheuld  hai*  twaltad  the  JMtiMMiN*]  facta  «U«k 
anthorii«d  the  snrrogato  «f  that  d^  to  grant  lett«rt  uf  ftdmiolstRttoti.  auch  as 
the  leddenoe  and  intestocy  ot  the  deoeaaed  and  the  leaving  <A  adminiatrable  goods. 

%  Ml.  UegatioB  ti  Claim  or  bierevt  ol  Aefeadant. 

Ab  {he  1)111  is  required  to  show  t^fl  interest  and  title  of  &ie  plain- 
tiff in  and  to  llie  subject-matter  of  the  suit,  and  to  show  generallj  an 
injui^  to  tb«  plaintiff  for  which  eqiii^  will  give  redress,  so  it  is 
neceeeaiy  for  Qie  biU  to  aver  fbat  tibe  defendant  likewise  has  or 
duma  a  lit^ble  intfrest  in  the  property  or  otlier  subject-matter  of 
the  Bvlt  Thus,  if  t3ie  snit  is  concemed  with  a  proper^  right,  the 
deteodant  should  l>e  aQ^ed  to  have  some  sort  of  daim  or  interest 
fherdn,  as  title  or  possession."^ 

•1  UeClanakBn  e.  Davia  (IBM)  8  How.  170.  U  L.  «L  1083- 
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g  SOT.  lUbilltr  of  SefenduLt  Xvit  Appear. 

The  nature  of  the  liability  to  which  the  defendant  is  subject  should 
always  be  clearly  set  forth,  and  when  that  liability  arises  by  virtue 
of  acts  done  in  a  fiduciary  character,  this  fact  should  be  duly  indi- 
cated. Where  a  bill  seeks  to  fix  liability  on  a  def^idant  in  respect  of 
acts  done  by  him  in  two  different  capacities,  as  in  the  capacities  of 
executor  and  trustee  under  a  will,  the  bill  should  discriminate  as  to 
those  two  capacities. 

Taj/Jor  V.  Benham  (IHT)  6  How.  277,  12  L.  «d.  Ifil:  A  blU  wu  filed  against 
■n  exMinfor  acting  under  a  will  in  a  double  fidneiaiy  capMcitj.  One  of  tbe  tnut* 
imposed  on  him  by  the  will  was  to  sell  certain  lands  held  in  tnut  by  his  testator 
in  Kentucky;  the  other,  to  sell  property  in  South  Carolina  held  in  the  testator's 
own  right.  The  bill  was  said  to  be  defective  for  failing  to  discriminate  Uiwe  two 
capacities  of  the  defendant.  But  as  no  objection  had  been  taken  in  any  stage  ol 
the  suit,  the  snpreaie  court  obwrred  that  tbe  defect  should  be  considered  cured, 
more  especially  as  it  was  a  proceeding  in  chancery  and  enough  was  allied  to 
indicate  with  distinctness  the  subject-matter  in  dispute. 

§  SOS.  Qoalifioation  of  Poregoing  Bnle. 

An  exception  to  the  rule  that  the  bill  must  show  an  adverse  inter- 
est, claim,  or  title  in  the  defendant,  or  a  distinct  ground  of  liability 
on  hie  part  to  the  plaintiff,  is  found  in  those  cases  where  the  members 
or  officers  of  a  corporation  are  joined  with  the  corporation  as  defend- 
ants for  purposes  of  discovery.  Other  cases  present  exceptions  that 
are  more  apparent  than  real.  Thus  where  arbitrators,  attorneys, 
agents,  or  trustees,  are  joined,  it  frequently  appears  that  no  relief  is 
sought  against  them.  But  here  it  will  be  generally  found  that  t^e 
right  to  make  such  persons  parties  is  confined  to  cases  where  some 
sort  of  relief  is,  in  fact,  prayed  against  them." 

§  SOB.  D^^ee  of  Certainty  Keqnix«d  in  Stating  Defendant's  Interest 
It  IB  to  be  observed  that  the  same  precision  that  ia  required  in  stat- 
ing the  interest,  title,  and  right  of  the  plaintiff  is  not  requisite  in 
stating  the  interest,  claim,  or  liability  of  the  defendant  Tbe  plain- 
tiff cannot  be  supposed  to  know  the  nature  of  the  defendant's  interest 
aa  fully  as  he  is  required  to  know  his  own  case.  And  even  where  it 
is  manifest  from  the  circumstances  of  the  case  that  the  plaintiff  must 
be  aware  of  the  nature  of  the  defendant's  title,  and  he  seta  it  out 
informally,  yet  if  he  alleges  enough  to  show  that  the  defendant  has 
an  interest,  it  will  be  aufBcient" 

11 1  Du.  Ch.  Pr.  426.  ■*  1  Dan.  Ch.  Pi.  426. 
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4.  VtacellaMMW  Auennmtt. 

§  810.  AllegHtioni  Explanatory  of  Apparent  laches. 

Laches  or  delaj  in  the  institutioa  of  a  suit  is  an  element  which, 
tmder  certain  <»nditioii8,  destroys  die  plaintiffs  title  to  equitable 
relief  and  puts  him  completely  out  of  court  It  will  be  observed  that 
laches  is  not,  in  ite  fundamental  essence,  a  defense  in  the  nature  of 
matter  in  avoidance;  it  is  an  element  whose  presence  destroys  the 
equitable  right  of  action  so  far  that  no  avoidance  is  necessary.  The 
plaintiff  is,  so  to  speak,  out  of  court  before  he  begins.  The  absence 
of  laches  is  an  absolute  prerequisite  of  the  right  of  a  plaintiff  to  get 
any  sort  of  relief.  The  presence  of  laches  ia  equivalent  to  a  want 
of  equity.  From  this  it  follows  that  no  bill  states  a  cause  for  relief 
unless  the  statements  made  therein  show  on  their  face  that  the  cause 
of  action  is  not  affected  with  the  vice  of  stateness ;  and  the  principle 
of  pleading  is  that,  if  the  recitals  of  the  bill  are  such  as  to  give  rise 
to  an  imputation  of  laches,  the  plaintiff  must  go  on  to  explain  the 
delay  and  show  why  it  should  not  have  the  effect  of  putting  him  out 
of  court.  If  the  institution  of  the  suit  has  apparently  been  delayed 
for  an  unreasonable  time,  some  valid  excuse  must  be  shown,  such  as 
ignorance  on  the  part  of  the  plaintiff  of  the  existence  of  the  cause  of 
action.  And  ihe  plaintiff  must  not  merely  all^e  such  ignorance,  but 
he  must  show  when  and  how  knowledge  was  obtained  in  order  that 
the  court  may  determine  whether  timely  and  reasonable  efforts  were 
made  to  ascertain  the  facts.  If  apparent  laches  is  not  thus  explained 
and  rebutted  by  the  allegations  of  the  bill,  a  demurrer  will  He.'* 

§  211.  Application  of  Dootrino  of  Laches. 

The  doctrine  of  laches,  as  applied  in  courts  of  equity,  is  sufficiently 
flexible  to  give  reasonable  effect  to  the  special  circumstances  of  any 
case,  and  it  rests  not  alone  on  the  lapse  of  time  but  on  the  inequity 
of  permitting  the  claim  to  be  enforced,  because  of  some  change  in 
the  condition  or  relations  of  the  property  or  the  parties.*' 

g  212.  Statnte  of  Limitation  as  Affecting  dnestion  of  laohei. 

In  the  application  of  the  doctrine  of  laches,  courts  of  equity  are 
not  absolutely  bound  by  the  statute  of  limitations,  but  they  usually 

«4  8te»nis  V.  Vtge    (IBM)    1   Story,  •(  StevenB  D.  Grand  etc.  Co.    (1804) 

204,  21S,  217    (1849)    7  How.  619,  S29,  87  C.  C.  A.  £S4,  133  Fed.  28,  31;  Ham- 

12  L.  ed.  928,  932;  Badger  v.  Bikdger  mond  v.  Hopkins  (1892)  143  U.  B.  224, 

(1804)  i  Wan.  87, 17  L.  ed.  636.  2S0,  12  Sup.  Ct.  418,  36  L.  «d.  134,  145; 
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act  or  refuse  to  act  in  tcmrdftitefi  Wftll  tfattaADlogy  of  the  statDte  of 
limitations  relating  to  actions  at  law  of  like  character.  If  unuaaal 
conditions  or  extraordinary  cirCilmslanTies  niali6  it  incquitaUe  to  pef 
mtt  the  pK«MUti«»i  of  «  euit  &few  &  bnefcar  ^riod>  or  to  forbM  ita 
maiuteiikDM  altev  a  hngex  p«ri'od  thAb  that  t^teti  by  tk6  MtilofaBi 
etnttit^  *ha  coott  of  tsquJity  will  not  follow  the  MatUM,  but  wUl 
determibe  tb6  case  in  ttocordautie  'with  the  <BiquitieR  'whiok  iiHae  from 
itn  ovm  tiowditiotu  or  ciKMotstMiwefl.  When  i  suit  ie  brought  within 
the  tinve  limitcfd  bj  tJM  aulogoue  fetatQte,  Um  btitdeii  is  atK>&  the 
defendant  ibo  show,  ^ther  from  the  faoe  of  the  biU  or  by  his  tuwer, 
that  ilutuoJd  «(mditi6ni  of  MrtmotdHUir^  «itcumatatKtiB  exiM  «hi^ 
ni^uirA  the  ftp|)liefttion  oi  tb*  doetriwe  of  ls(A«s ;  and,  when  mck  & 
suit  is  bvoi^t  eftw  the  itntdtory  tim«  hte  dapoed,  the  burden  b  om 
^  paa^tiff  tx)  show  bj^  switaUfl  «Uee«tita«  in  hk  bUi  ttet  it  wmld 
be  inequitable  to  9.pfly  it  t«  his  oue.** 

§  ttlS.  AU«B*tia««  bfl^Mtwy  <tt  Aiybmt  iitt(|«L 

A  aimilar  rule  to  that  enforcecl  in  regard  to  tacliee  u  applicable 
where  the  plaintiff  sets  up  matters  sufficienl  io  make  out  anj  sort 
oi  equitable  estoppel  against  himsell.  £te  nlust  in  liia  bill  suffitneoitlj 
explain  those  matters  away,  otherwise  ^  Inll  vaimet  be  main- 
tained.*' 

§  tl4  dnbh  1ftaH«ri  Headed  In  Stiitrng  taA  ol  ^IL 

MattecB  Set  ovt  in  a^Didalioe  «f  Itehea  or  ta  «T«>daD(!e  of  aQ  «<]oi- 
table  estoppel,  in  obedience  to  the  rule  above  indicated,  are  properly 
put  in  the  stating  part  of  the  bill>  for  MMh  aiatteM  are  aauaUy  so 
intimately  connected  with  the  facts  on  which  the  plaintiff's  equity 
rests  that  in  iiarrating  those  facta  lie  May  moSt  ttatMrally  and  most 
conveniently  also  briiig  out  tliose  featured  of  tlie  cftSe  which  tebut  the 
imputation  of  laches.    The  proposition  that  toatter  in  a«)idaBC6  oi 

TownwDd  V.  VftHftsMWrirff  (IM)  t»S  XlWft)  W  C.  «.  A.  «!,  814,  \»  ft*. 

U.  8.  171,   188,  16  Bup.  Ct.  258,  40  L.  819;   Wynwn  r.  Bowmwi   (1B04)   63  a 

ed.  383.  3B8i  Ward  v.  Sherman    (1904)  C.  A.  189,  127  Fed.  267,  2W:   Brown  V. 

102  U.  S.  166,  m,  S4  B«R>.  a.  m,  »  -AmoM   (tMl4;  C.  O.  A.)  W  C.  C.  A. 

L.  ed.  801,  39S;  Bryu  «.  Ksles   (1890)  125,   131   Fed.  723,   727;   KiehardMni  v. 

!34  V.  S.  126,  138,  W  Bup.  CL  4U,  »  Ctt«f«r  (IMO)  44  G.  O.  A.  W8,  47t,  106 

L.  «d.  829,  8tt.  Fed.  277,  SS  L.IUk.  113, 

BaSellef  v.  BcetUber   (tBeiB)   20  Q.       nWoQeiinV  ff.  tleiltet  (IdM)  11 6  t}. 

C.  A.  14,  21,  85  Fed.  66;  Ida  v.  Tror-  S.  101,  20  L.  ed.  361,  S  Bop.  Ct.  Bap. 

HiAt  etc.  Co.  <llOe)  t3  C.  €.  A.  Ml,  IIW^  Ptat «.  BMWK'Vte,  C«.  ^MH)  82 

360,    Hi   Fed.    tS7i    UnHed   Stkt«»  V.  a  C.  A.  ISl, «  Fed.  1^  ¥1AHI1  9.  &«« 

Chicaeo  etc.   Co.  11002)   «4  C.  C.   A.  <4«K4  6T  FW.  MO. 
646,  116  m.  96$;  BtfntUa  v.  Ol^Ht 
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laches  should  be  put  in  the  stating  part  of  the  bill  is  borne  out  hy 
equity  rule  31,  in  which  it  is  declared  that  the  plaintiff  may  in  the 
narrative  or  stating  part  of  his  bill  state  and  avoid  bj  counter-aver* 
ments  any  matter  or  thing  that  he  supposes  will  be  insisted  on  l^ 
the  defendant  by  way  of  defense. 

§  810.  All^ationt  in  Aroidance  of  Statute  of  Linitationi. 

The  same  principle  of  pleading  is  applied  in  regard  to  the  tedini- 
cal  defense  of  the  statute  of  limitations  as  in  regard  to  laches  and 
estoppels;  and  wherever  it  becomes  necessaiy  to  avoid  the  effect  of 
the  statute  of  limitations  t^  ptoot  of  equitable  ciroumstances,  such 
as  ignorance  and  fraudulent  concealment,  it  is  necessary  to  aver 
those  circumstances  in  the  Mil,  fft^ferwiw  pvoof  «f  them  is  not  admis- 
sible.*^ Such  matters  «v«  fttffaij  pst  in  Uw  oaTBatirat  «r  etating, 
part  of  the  bill." 

§  816.  FltintiTi  Offer  to  B«  S([titf . 

It  is  w^atfarei  mamtM  to  the  ^^vity  of  a  bill  Altt  iha  plaintiff 
should  make  a  formal  offer  to  do  eqnity  to  tite  defendant.  This  is 
required  in  tb«n  casM  wfaare  tbe  «qaitaUe  powers  of  tiie  court  are 
invoked  in  order  to  rescind  or  annul  •  contract  agreem^t,  or  judg- 
ment, or  otherwise  to  restore  (to  parties  to  a  fonoH'  riafw  fu».  As  a 
condition  of  giving  relief  in  tmdb  vtaet  the  court  requires  that  die 
plaintiff  shall  do  equhy  to  his  adversary,  and  it  is  appropriate,  though 
not  always  absolutely  neceasaiy,  that  Hudi  an  <^r  should  be  made  in 
the  bilL  In  a  bill  to  impeach  a  compromise  judgment  imauthoriz- 
edly  entered  by  a  United  "States  district  attoritey,  it  is  necessary  for 
the  United  States  to  offer  to  do  lyiity  hy  mpayisg  l^e  MM  paid  on 
such  compromise  judgment  But  the  money  need  not  be  brought  into 
court.  The  necessary  payment  can  be  easily  and  properly  credited 
on  the  litigated  claim.'" 

g  817.  What  Ii  Sufficient  Offer  of  Equity. 

In  a  bill  for  the  rescission  of  a  sale  of  land,  there  is  a  sufficient 
offer  to  do  equity  <^  ^^  P'^'t  of  the  plaintiff  where  an  accounting  is 
asked  for  and  the  plaintiff  proposes  to  aUerw  i^oper  ci^itfl  tor  grnna 
lawfully  expended  on  inpnjvementa  made  on  tbe  (Fsith  -elf  nfae  sole.'" 

ItBOTd  t>.  Wylev  {I8S3)  IS  Vei.  350.  tttJnIted  StaUs  e.  Beebe   (1900)    ISO 

«i  Equity  Hule  21.    Former)]'  nuRtter  U.  S.  3M,  91  8w  Ot..3Tl,  «S  L.  pd.  5fl3. 

in  ftToidMice  wu  put  in  tbe  charriiw  *i  Kesgler  c.  khsIst  Co.    (1004)    129 

Mrt  of  the  bill.  Fed.  307. 
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The  CimfedenUng  Olavte. 
I  218.    Nktore  aad  PurpoH  <>'  Confederating  Clause. 

219.  When  Special  Chargca  of  Combination  and  Conspiracy  Piopar. 

TIte  Ckarffimff  Part  of  tk»  Bitt. 

a.  CbargM  of  Evidence  aa  Baaia  of  Discover;: 

220.  Fnoctioo  of  Cliarging  Fart. 

221.  Relation  of  Stating  and  Cliarging    Farti  of  Bill. 

222.  Scope  and  Purpose  of  Charges  of  Evidence. 

223.  Charge*  of  Confesaions  and  AdmiHions. 

224.  Present  Practice  as  to  Charges  of  Confessiras  and  Admisriona. 
226.    Charges  ol  Documents. 

b.  Charges  of  Matter  in  Avoidance  of  Anticipated  Defsnse: 

226.  Series  of  Pleadings  ia  Equity. 

227.  Equity  Pleading  Becomes  Too  Cumberaome. 

228.  Parties  Restricted  to  Single  Pleading. 

22ft.    Bill  Now  Contains  Matter  of  Special  Replicaticn. 

230.  Mode  of  Charging  Anticipated  Defense. 

231.  Amendment  of  Bill  to  Meet  Special  Defense. 

rke  Qetieral  JuritdMion  Clotwa. 
SSS.    Jurisdiction  Clanse  Not  Necessary. 

T\e  Intemtgatoriei. 
23S.    Interrogating  Part  of  Bill. 
2S4.    Use  of  Interrogatories  Confined  to  Equity  Practice. 

235.  Interrogatories  Not  Permissible  in  Answer. 

236.  General  Interrogatory. 

237.  Form  of  Oeneral  Interrogatory. 

238.  Nature  and  Form  of  Special  Interrogatories. 

239.  InterrogatoHea  Must  Be  Based  on  Charges  of  Evldoiet, 

240.  Scope  of  Intorrogatoriea  Based  on  Genera]  Cha^e. 

241.  Beqnltite  Precision— Additional  Intorrogatoriea. 

Proj/eri  for  IMief. 

242.  General  and  Special  Prayer. 
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I  243.  Wk«D  Qeneml  Vn,j«T  Buffident. 

24^  Wben  Special  Pnifar  SufOoient. 

24S.  Scope  and  Effect  of  Special  Pnrer. 

24fl.  Nature  of  Belief  Grantable  under  Oeoeral  P»rer. 

847.  Relief  Mnst  Conform  to  Cue  Made  in  BilL 

24S.  Principle  Further  Illustrated. 

249.  Acconntiiig  Permissible  under  General  Prayer. 

250.  Effectuation  of  Belief  Sought  in  Special  Prajer. 
2Iil.  Relief  Grantable  In  Snit  for  Specific  Perfonnance. 
2D2.  Relief  Grantable  on  Bill  Chai^ng  Fraud. 

26S.  Rule  Where  Fraud  or  Chicanery  Proved. 

264.  Prajvr  for  Alternative  Relief. 

265.  Right  to  Such  Relief  Broader  than  Right  b>  General  Reliet 
2Se.  Principle  Governing  Bight  to  Alternative  Belief. 

2S7.  Plaintiff  Bound  by  SUtement  of  Facts  as  Pleaded. 

2fi8.  Facts  Stated  Must  Be  ConBistent. 

26ff.  Criterion  of  Right  to  Maintain  Bill  in  Double  Aspect 

200.  Consistent  Cumulative  Grounds  of  Action. 

261.  Both  Facto  and  Prayers  Must  Be  Consiatent. 

202.  Alternative  Prayers  Founded  on  Successive  Equities. 

263.  Secondary  Relief  Granted  Where  Principal  Relief  Denied. 

264.  Mnltifarlousncaa  aa  Affecting  Right  to  Secondary  or  Alternative  Rallel^ 

265.  Discretion  of  Court  as  to  Grantl&g  Alternative  Belief. 
260.  General  Conclusion. 

267.  Exception  Where  Bill  Cha^^  Fraud  as  Gravamen  of  AcUon. 

268.  If  Fraud  Proved  Plaintiff  May  Have  Alternative  Relief. 
268.    Right  to  Alternative  Relief  aa  Affected  by  Parties. 

270.    Striking  Out  or  Waiving  Alternative  Prayer. 

Prayer  /or  Pnwasa. 

871.  Prayer  for  Procees  of  Subpoena. 

872.  Naming  of  Defendants. 

27S.    Statanent  of  Defendant's  Minori^, 

274.  Defendant  Formerly  Required  to  Answer  OB  Oatll. 

275.  Plaintiff  Now  Permitted  to  Wmvc  Oath. 

The  Confederating  Clause. 
%  S18.  Vttmre  and  Pnrpou  of  Confedentiiig  CUhm. 

The  fonrth  part  of  die  bill  oonsiets  of  what  is  known  aa  the  con- 
federating, or  common  conapiracy,  clause.  Properly  speaking,  this 
would  Beem  to  be  rather  a  mere  featnre  or  subordinate  division  of  the 
Btating  or  charging  part  of  the  bill  than  an  independent  part  of  the 
hill  considered  in  itself.    But  the  point  ia  unimportant. 

The  confederating  claose  consists  of  nothing  more  than  an  alle- 
gation to  the  effect  that  the  grievance  complained  of  by  the  plain- 
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tifF  was  brought  about  by  a  oonspiflUiy  XBUiiig  ^  Mveral  Jl&feadUitS 
and  others  not  made  parties  to  the  bill  Ail  theae  pdrsoiu,  ho  it  is 
alleged,  confederated  and  (HMiq>ired  to  iojiira  t^  plaintiff  and 
co-operated  in  the  perpetration  ai  thn  Vrrmtg-  Iliia  atenuMit  U  in 
moat  cases  purely  fictitious;  but,  like  moet  fictions,  it  Bo  doUbt  Itad 
its  origin  in  certain  elements  of  fact  tt  is  a  'well-lmovil  matter  of 
liistory  that  one  of  the  main  causes  that  first  gave  ocoaeion  for  the 
exercise  of  the  equitable  juritdictuw  o£  the  chanoeiy  coait  vn  fgnnd 
in  the  evils  resulting  from  eombimttoBs  and  oooHederbaiaa  flet  afioot 
by  powerful  persona  to  overawe  or  pewert  the  wSinaty  adwiniitta- 
tion  of  justice.  It  was  but  natwwl  tJiat  bucH  allegatiotis  should 
always  appear  in  the  bill  where  there  wae  ai^  color  of  truth  therelor. 
One  basis  for  the  insertion  of  this  dauaa  in  t^  Vill  ia  ioxoA  im  the 
idea  that,  where  it  u  uaed^  tiia  plaiatiC)  UfMrn  iliMovenAg  tiw  niMea 
of  the  other  persons  who  ]uv«  cOfittttMted  M  ^b»  (njnrf  or  li4io  hkve 
taken  part  in  it,  may  iJierenpon  mtUks  them  pardcA  defendant  and 
bring  them  in  to  be  bound  by  the  decree.*  It  aeems  to  hare  been 
eouideted  that  without  this  cbai^  coaiederates  could  not  W  acUed 
to  the  bill  by  amettdment  Bat  tiiia  ii  a  mittmlo^  and  the  clauH  in 
question  is  wholly  superfluous.  Equity  rule  31  primdes  Att  a  pllin- 
tiff  shall  be  at  liberty  to  omit  the  comniDn  confederacy  danee,  if  he 
sees  fit  to  do  so.  If  inserted  at  all,  it  must  be  considered  mere  aur- 
plusage.' 

§  819.  Whan  Speoial  dutrgn  t/l  CotMaaXim  and  Oonipiraey  Proper. 

While  the  common  conspiracy  clittSfe  !ll  the  bffl  ta,  gcnWiBy  spik- 
ing, unnecessary  and  redundant,  it  nererthdess  bappeos  ibat  in  some 
causes  the  plaintiff's  tide  to  «ifnitafak  relief  arisBs  oat  «£  vome  «sd- 
epiracy  in  fact  entered  into  by  tha  <leCe«dtB4i>  Whale  0tm  it  sO)  die 
clause  is,  of  course,  properly  and  necessarily  included  in  the  bilL 
Here  it  is  the  basis,  or  «iw  of  dM  l*aadi^  Of  the  equitable  jurisdiction 
of  the  court.  But  it  is  to  be  noted  that  where  the  charge  of  con- 
spiracy is  thus  eMMtSal,  tba  «btt^  ramsX  t»  apectU  and  M>t  III  tbe 
general  terms  used  in  the  oonunan  confederacy  clause. 

1  The  ueukt  lenn  of  Ute  cbarge  in  the  made  parties  defendrati  tlierat*,  with 
cobfedemtitig  dftUM  Is  that  the  defeuH-  proper  khiI  aift  words  to  t4iarge  thou 
MtB,  iM«iM«ia|[  Mi  •BoaiKlcntiiw  to-  wit*  tbe  pMvtaMj  «■  <rier  to  tafon 

ether,  and  with  divera  ather  ftereviu  and  oi^eta  th«  fdalntiff  In  tha  praoi- 
the  plaintiff  mkBattrB   ^tA  wtton  ton,  (b  abaottil^  •ntttat,  ate,  of  W- 
■MMh  «bM  ^iaoarcnd,  ha  imyB  mar  *««<  «**•    B(Mr,11|.  PL  |  «. 
be  laacrtad  in  4be  bill,  and  Uurj  be       i  Sto^,  £f .  FL  J  KB. 


TA«  ajtwynv  farf  of  A«  fiO. 

»  OWfM  tl  Stiimm  at  Ahm  of  Dimann/. 

I  tMi  VoMttttft  of  ClMigtac  fut 

fVmn  the  origin  of  the  court  of  ehaneery  one  of  the  most  effocttre 
and  one  of  the  most  important  of  the  powen  exercised  b;  this  court 
was  fttimd  In  its  ability  to  compel  the  defendant  to  discover  evidence 
essential  to  the  establishment  of  the  plaintiff's  canse.  It  is  (he  chief 
fnnetion  of  the  charging  part  of  the  blU  to  supply  the  basis  of  the 
desired  dJscoTery.  To  this  end  it  is  necessary  that  the  plaintiff,  in 
the  charging  part  of  his  bill,  should  state  the  general  tenor  of  the 
matters  to  be  diseovered.  In  other  words,  the  charging  part  of  the 
bill  must  contain  the  requisite  charges  of  evidence.  Just  as  the 
stating  part  of  the  bill  is  the  proper  vehicle  for  ttiOK  matt«C8  of  fact 
that  are  necessary  to  be  stated  to  make  out  a  ease  for  relief  on  the 
faoe  of  th«  pleadings,  so  the  charging  part  of  the  bill  >•  the  proper 
v^iole  for  ohavges  of  evidenoe. 

J  £M.  Belatini  vf  Btatlof  anl  Ohargtsg  ?arta  of  Bill. 

Hvejy  bill  of  diaeovery  and  relief  thua  aaanmea  a  double  aspect  It 
must  QQutain  a  statement  of  the  facts  on  which  relief  is  sought  and  a 
statement  of  the  matters  of  evideuce  in  regard  to  which  discovery  is 
dosired-  The  role  of  pleading  to  which  this  leads  may  be  stated  as 
follows;  In  drawing  bills  the  pleader  muat  state  evidence  for  the 
purpose  of  obtaining  diseovecy,  but  for  other  purposea  he  needa  only 
to  state  facta.  The  common  mode  of  oomplying  with  this  rwle  is, 
first  to  atata  the  facta  of  the  ease  in  the  stating  part  of  the  bill  and 
then  to  state,  or  "eharge,"  evidence  of  those  facts  in  the  chai^ng 
part  of  the  bill' 

It  K  happens  that  aa  a  matter  of  pleading  and  procedure  these  two 
different  aspects  and  features  of  the  bill  have  not  been  kept  wholly 
difltinct.  Indeed  great  difficulty  would  be  experienced  if  a  genuine 
attempt  were  made  to  keep  them  wholly  apart  and  distinct  front  each 
other.  Matters  of  fact  and  of  evidence  easily  interfuse,  and  a  pleader 
would  never  feel  ^uite  safe  if  he  were  required  to  divide  nicely 
between  them,  Aa  a  consequence  we  find  that  the  formal  distinction 
batween  the  stating  part  of  the  bill  and  the  charging  part,  so  far  vt 

t  lAD^l,  Bq.  PL  I  57, 
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the  first  is  concerned  with  the  statement  of  mere  facta  and  the 
second  with  the  statemeDt  of  evidence  of  facts,  has  not  been  strictly 
observed.  The  two  parts  are  to  a  great  extent  mingled.  The  result  is 
that  the  defendant  is  required  to  answer  the  allegations  of  the  whole 
bill  in  both  its  aspects.  That  is,  instead  of  being  required  to  answer 
the  allegations  of  the  stating  part  of  the  bill,  considered  as  a  mere 
pleading, — which  requirement  would  be  fully  met  by  a  mere  denial 
or  admission  not  under  oath, — and  to  answer  the  charging  part  of 
the  bill  considered  as  evidence  to  be  discovered  under  oath,  he  is 
required  to  answer  fully,  and  under  oath,  ail  the  allc^tiona  of  the 
bill  both  as  r^ards  the  statement  of  facts  and  the  chaiges  of  evi- 
dence. The  answer  as  a  pleading  is  amalgamated  with  the  answer 
as  a  discovery  of  evidence,  just  as  the  whole  bill  is  c<Hisidered  as 
being  one  though  it  oomprisee  two  distinct  elements, 

%  22S.  Scope  and  Pnrpoae  of  Chaigei  of  Eridenoe. 

This  fusion  of  the  two  features  of  the  bill  and  answer  results  in 
some  rules  t^t  are  apparently  anomalous,  but  this  is  no  doubt  com- 
pensated by  considerations  of  greater  convenience.  So  far  as  the 
formal  distinction  between  the  stating  and  charging  parts  of  the  bill 
is  concerned,  it  might  be  better  to  say  that  these  are  not  bo  much 
different  parts  of  the  bill  as  they  are  different  features  of  it.  The 
same  written  document  simply  has  two  different  aspects.  But  so  far 
as  these  features  are  formally  embodied  in  different  parts,  we  find 
that  the  charging  part  merely  contains  a  fuller  and  more  detailed 
narrative  of  the  facts  or  evidence  of  facts,  and  its  purpose  is  to  com- 
pel the  defendant  to  answer  more  fully  and  more  minutely  as  to  the 
details.  But  in  whatever  form  the  matter  is  put  or  considered,  the, 
defendant  must  answer  all  the  all^tions  of  the  bill.  In  the  cba^ 
ing  part  of  the  bill  the  plaintiff  can  allege,  or  charge,  any  collateral 
fact  or  circumstaace,  the  admission  of  which  by  the  defendant  would 
be  material  in  proving  the  plaintiff's  case  or  in  subverting  the  defend- 
ant's defense,  or  that  would  be  of  value  in  ascertaining  or  determin- 
ing the  nature  and  extent  of  the  relief  to  which  the  plaintiff  asserts 
a  claim,  or  even  matter  that  might  lawfully  influence  the  court  in 
fixing  the  costs.* 

The  fullness  and  particularity  of  the  charges  of  evidence  will  vary 
according  as  the  plaintiff's  information  as  to  the  nature  of  the  evi- 
dence varies  in  each  case,  and  within  certain  limits  it  is  pennissible 

iBawUf    v.     Wolverton     (ISM)     ft  Faig*,  SSS. 
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for  biin  to  vary  his  chai^eB,  but  he  must  Dot  cause  them  to  be  repug- 
nant to  the  bill  or  inoonsiatent  with  each  other. 

In  connection  with  the  aabject  of  charges  of  evidence,  it  is  to  be 
observed  that  a  plaintiff  never  has  to  charge  evidence  that  he  expects 
to  prove  bj  any  of  the  recognized  modes  of  making  proof  other  than 
that  of  discovery.  If  the  plaintiff  can  prove  any  material  fact  by 
the  independent  testimony  of  other  witnesses  than  the  defendant,  he 
need  never  charge  that  fact  as  matter  of  evidence.  All  he  needs  to 
do  in  this  regard  is  to  set  forth  such  a  case  in  the  stating  part  of  the 
bill  as  will  make  the  evidence  admiaaible  as  being  within  the  scope  of 
his  pleadings." 

g  883.  Cliaiges  of  Gonf enioni  and  Adntitdons. 

To  the  mle  stated  in  the  preceding  paragraph  there  used  to  be  a 
peculiar  exception,  or  seeming  exception,  that  is  no  longer  in  force. 
Confessions  and  admissions  made  by  a  defendant  are  upon  principle 
always  admissible  and  pertinent  as  evidence  against  him,  and  Buch 
may  be  proved  by  the  independent  testimony  of  any  witnesses  who 
may  have  heard  ^en.  But  it  was  formerly  the  rale  in  £ngland  that 
the  plaintiff  could  not  put  in  evidence  any  confessions  or  admissions 
made  by  the  defendant  that  tended  to  establish  the  plaintiff's  case 
unless  the  bill  expressly  cha^d  such  confessions  or  admissions.*  If 
the  confessions  or  admissions  were  in  writing,  it  was  required  that 
the  nature  of  the  writing  should  be  stated  and  its  date  givffli.'  The 
idea  in  adopting  this  rule  was  to  guard  against  the  danger  and 
injustice  of  surprise;  and  the  rule  was  not  a  bad  one  when  we  <xm- 
sider  the  fact  that,  under  the  old  practice,  the  testimony  was  secretly 
taken  and  that,  in  the  absence  of  such  a  requirement,  the  defendant 
against  whom  admissions  were  put  iu  evidence  would  have  been 
ujiable  even  to  cross-examine  the  witness  on  such  point. 

§  224.  Present  Practice  at  to  ChctYW  of  Confessiona  and  Admiiiioni, 

But  under  the  modem  practice,  the  interrogatories  and  cross- 
interrogatories  are  known  to  the  solicitors,  and  the  testimony  is  not 
kept  secret  as  formerly.  Consequently  the  need  for  any  such  mle  is 
past,  and  it  must  be  considered  obsolete.  The  relevant  admissions 
and  confessions  of  the  respective  parties  are,  we  would  say,  admia- 

tl^ngdell.  Eg.  Fl.  J  SO.  i  Whitler  P.  Martin   (1840)   S  Baav. 

(Anstin  e.  Cfiamben  (1S3S)  A  Clark  226. 
t   F.   1,  3S;   Earle  v.   Pickin    (1931)    1 
Rnu.  ft  H.  MT;  HftU  c.  Utlibj  (ISIS) 
e  Pric*,  240,  262,  2S8. 
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sible  in  equity  uoder  mbttmtUlly  tlw  s»ne  ruki  and  rabjeol  to  ihe 
same  conditions  as  ttej  vonld  ba  AdmiaalUft  in  ftctioBs  at  lav.'  Of 
ODttTse  if  admiaeioBs  are  purged  in  tHa  bill,  It  ia  ■proper  for  Ae  plain- 
tiff, if  be  files  iBtcnragttoriM,  to  atk  tha  defeMlant  wb«tb«p  ^oie 
ftdmisaios  were  mtide.  Sucli  iatarmettoinM  ave  not  vnbjwt  to  ««o^ 
tione  fo<  impertin«BC«.' 


S  891.  GkufM  of  3 

The  ooeasion  for  putting  chor^  of  evidence  iiito  9  biU  Irequeotly 
arises  out  of  the  fact  that  the  defendant  has  docum«qtB  in  tua  po»- 
Bession  that  furnish  the  best  evidence  of  the  matters  in  controvera; 
and  of  which  it  ia  therefore  neoeasarr  for  the  plfUtttifE  to  aefivv*  tijfi 
production.  Under  the  modem  practice  the  production  of  documents 
can  be  effectively  Nifoieed  in  other  modee  ^as  by  dieeoreij  UBder 
oath  in  response  to  charges  of  doeunients  duly  inserted  In  the  bill, 
but  fcumierly  it  waa  otherwise,  and  it  was  always  neceseary  fer  a 
plaintiff  w1k>  wished  to  rdy  on  en^  endence  to  proceed  by  way  of 
obtaining  discovery,  und^  oath,  of  the  doflummits  said  to  be  in  the 
defendant's  posseaelon.  Unlese  a  eharge  of  dooninente  was  InBarted 
in  the  bill  the  defendant  was  never  required  to>  disckae  in  his  answer 
whether  he  bad  In  his  poflsesslon  any  documents  pertinent  to  the 
plainlifTs  ease,  and  therefore  If  the  plaintiff  wished  the  defendant 
to  answer  as  to  doeuaients  it  was  neoeesary  for  him  to  chaige  that 
the  defendant  had  In  hie  poeeeeaion,  euetody,  or  power,  papers,  docu- 
ments, writings,  or  books,  as  the  case  mi^t  be,  relating  to  the  alle- 
gatione  of  the  bill  and  by  which,  if  produced,  the  truth  of  those 
allegations  wouJd  be  made  to  appear;  or,  perhaps,  it  was  enough  to 
allege  that  the  matter  oontained  In  those  documents  was  relevant  to 
the  matters  charged  in  the  bill.'*  It  is  to  be  ohserred  that  the  mod- 
em practice  introducing  other  modes  of  securing  the  diseoTery  and 
production  of  doCTunenta  has  not  rendered  the  method  ngw  uader 
consideration  obsolete,  but  has  only  added  the  new  mode  of  procedure 
to  the  old.  A  plaintiff  may,  if  be  chooses,  still  enforce  the  diseovery 
of  documents  by  answer  under  oath. 

t  Bntadoa  t.  CitblTMM  (1846)  10  A)*,  finiB4  ■»  dMJiiwi  frMn  vaj  of  our  fed- 

166;    Bishop's   Heirs  v.   Bishop    (1848)  era|  courts  wlwr*  the  rule  hss  bees  t.p- 

IS  AlA.  476;   Bailey  V.  Wright   (1868)  plied. 

24  Ark.  73;  Cannon  c.  Collina   (1867)   3  «  Smith  v.  BunUuun   (1S37)   2  Sumii. 

Sel.  Ch.  132.    Sb«  Binitli  v.  Btiniham  61S. 

(1637)  2  Sumn.  612.    We  mj  that  the  I*  Comhe  o.   (^rporstion   of  l40i|don 

rule  must  be  eonaidered  obsolete  on  the  (1S46)  15  L.  J.  Gh.  N.  B.  aOi  I«iifldell> 

principle   embodied   in   the   maxim   eei-  £<].  PI.  g  BOfi. 

lante  ralione  ceual  ipta  lev.     We  hav« 
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h.  Okargu  of  Matitr  in  AvoitbUKe  of  Anticipated  DefenM. 

§  tS6.  Seriu  of  Fleadingi  ia  Equity. 

We  are  now  to  leam  that  the  charging  part  of  the  bill  18  not 
exolnaively  used  as  a  v^cle  for  charges  of  evidence  inserted  for  the 
sole  purpoee  of  obtaining  discover;.  It  is  also  used  for  another  and 
very  different  purpose,  as  we  shall  see.  The  normal  series  of  plead- 
ings originally  used  in  the  court  of  chancery,  that  is,  after  a  settled 
practice  in  regard  to  the  course  of  pleading  had  been  first  adopted, 
consisted  of  the  bill,  answer,  and  replication,  with  a  possible  rejoin- 
der thereto;  and  the  replication  could  be  either  general  or  special. 
The  purpose  of  the  bill  was  to  state  the  plaintiff's  case  briefly  and 
concisely.  The  purpose  of  the  answer  (considered  as  a  pleading)  was 
to  make  out  a  defense.  This  defense  could  take  either  one  of  two 
forms :  it  could  consist  ra^clusively  of  mere  denials,  in  which  case  the 
answer  was  purely  defensive ;  or  it  could  consist  of  new  matter  set 
up  by  way  of  avoidance.  Of  course  also,  in  particular  cases,  the 
answer  mi^t  embody  both  features.  ^N'ow  if  the  answer  consisted 
of  denials  only,  all  tiie  plaintiff  was  required  to  do  in  order  to  put 
the  cause  properly  at  issue  was  to  put  in  a  general  replication  travers- 
ing the  answer.  If  the  answer  consisted  of  new  matter  set  up  by  way 
of  an  afiSnuetive  defense,  the  general  replication  would  not  serve  the 
purpose.  Here  it  was  necessary  for  the  plaintiff  to  put  in  a  special 
replication,  and  set  up  new  matter  sufficient  to  meet  and  avoid  the 
affirmative  matter  set  forth  in  the  defendant's  answer.  Thus  if  the 
defendant,  by  way  of  affirmative  defense,  set  up  a  release,  or  the 
statute  of  limitations,  the  plaintiff  had  to  set  out  in  Ms  special 
replication  matters  in  avoidance  of  such  defense.  It  will  be  observed 
tbat  such  a  replication  was  in  the  nature  of  a  supplement  to  the  bill 
itself.  A  special  replication  was  also  necessary  where  the  plaintiff 
had  no  affirmative  defense  but  wished  a  discovery  of  matters  tbat 
would  aid  him  in  disproving  the  truth  of  the  new  matter  set  up 
by  the  defendant.  In  case  a  special  replication  was  put  in  setting 
up  new  matter  in  avoidance  or  asking  for  discovery  to  disprove  the 
new  matter,  the  defendant  could  rejoin.  The  pleadings  could  be, 
but  in  fact  seldom  were,  carried  further  than  this. 

§  827.  Equity  Pleading  Becomes  Too  (hunbenome. 

It  will  be  seen  that  the  series  of  pleadings  thus  used  in  the  early 
chancery  practice  bore  some  resemblance  to  tbat  in  vogue  in  the 
courts  of  law.    However,  the  equity  system  lacked  one  very  important 
S^.  Prac  Vol,  I.-», 
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feature  which  has  always  charaeterized  the  pleadings  in  courts  of 
law  and  which  has  served  as  a  salutary  check  to  prevent  abuse. 
This  is  found  in  the  role  that  a  party  who,  in  pleadings  at  law, 
sets  up  affirmative  matter  to  meet  the  facta  alleged  by  his  antagonist 
thereby  admits  the  adversary's  pleading  to  be  true.  But  in  the 
court  of  chancery  this  rnle  did  not  exist,  nor  did  the  court  of 
chancery  have  any  system  by  which  it  could  exercise  a  sufficient 
control  over  the  pleadings,  as  had  always  been  the  case  in  the  ecoleai' 
aetica]  coorts.  The  result  was  that  the  practice  of  extending  the 
pleadings  in  equity  beyond  the  answer  led  to  great  confusion.  To 
use  the  words  of  Professor  Langdell,  "  llie  pleadings  degenerated 
into  a  war  of  words  in  which  neither  party  was  willing  to  acknowl- 
edge defeat  by  being  the  first  to  leave  the  field."  " 

J  818.  Putiei  B«ttriot«d  to  Single  Pleading. 

In  order  to  avoid  this  difficulty  the  court  of  chancery  abolished 
the  rule  allowing  the  series  of  pleadings  to  extend  on  indefinitely  as 
long  as  either  party  had  any  new  matter  to  set  up,  and  instead  it 
adopted  a  practice  of  requiring  the  adverse  parties  to  confine  them- 
selves respectively  to  a  single  pleading  in  which  all  the  matters  relied 
on  should  be  set  forth.  As  a  result  the  plaintiff's  bill,  under  the 
changed  practice,  contained  the  entire  series  of  pleadings  on  the 
plaintiff's  side  and  the  answer  contained  the  entire  series  of  plead- 
ings on  the  defendant's  side.  The  general  replication  was,  however, 
retained  as  a  matter  of  form.  Th&  change  of  practice  here  referred 
to  took  place  at  a  comparatively  early  day,  apparently  before  the 
close  of  the  seventeenth  century." 

§  819.  Bill  'How  ContaisB  Katter  of  Special  Beplication. 

From  what  has  been  said  it  appears  that  under  the  praetice  now 
in  Togue  the  original  bill  contains  the  matter  that  would  formerly 
have  been  put  into  the  special  replication  or  surrejoinder,  if  the 
pleadings  under  the  old  practice  would  have  extended  thus  far;  and 
the  proper  place  in  the  bill  to  put  such  matter  was  considered  to  be 
in  the  charging  part  Such  was  the  English  nde  of  practice.  But 
tinder  the  equity  rules  in  force  in  the  federal  courts  this  matter  may 
be  put  into  the  narrative  or  stating  part  of  the  bill.'* 
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I  230.  Vodtt  of  Oiaqciiig  Antioipated  DefenM. 

As  to  the  mode  of  pleading  matter  in  avoidance  of  an  anticipated 
defense,  it  may  be  said  that  the  course  commonly  pursued  is  for  the 
plaintiff  first  to  charge  or  allege  in  the  bill  that  the  defendant  pre- 
tends so  and  so,  setting  out  the  ground  on  which  the  plaintiff  antici- 
pates that  the  defense  will  be  rested.  Then  the  bill  answers  such 
pretended  defense  by  way  of  anticipation.'* 

§  tSl.  Amendment  of  Bill  to  Ueet  Special  Defense. 

It  must  often  happen  that  the  plaintiff  is  not  able  to  foresee  the 
putting  in  of  such  an  affirmative  defense  by  the  defendant  as  would 
formerly  have  required  a  special  replication,  and  hence  it  is 
impossible  for  him  to  insert  by  way  of  anticipation  in  the  bill  matters 
in  avoidance  of  such  defense.  The  adoption  of  the  rule  that  matter 
suitable  for  a  special  replication  must  be  put  in  the  bill  resulted 
therefore  in  the  adoption  of  another  nde  to  the  effect  that  after  the 
answer  is  filed  the  plaintiff  may,  if  he  wishes  to  do  so,  amend  the 
bill  by  putting  into  it  any  matter  in  avoidance  of  the  defense  set 
forth  in  the  answer.'"  And  a  similar  liberality  of  practice  was 
adopted  in  regard  to  the  defendant,  he  being  always  permitted  to  put 
in  a  further  answer,  if  necessary,  after  the  bill  has  been  amended  by 
the  plaintiff. 

The  General  Jurisdiction  Clauae. 
g  tSt.  Joriidiotion  Clanae  Kot  Reaessary. 

A  sixth  feature,  or  part,  of  the  bill  consists  of  the  jurisdiction 
clause.  This  is  merely  an  allegation  in  general  terms  to  the  effect 
that  the  acts  complained  of  are  contrary  to  equity  and  tend  to  the 
injury  of  the  plaintiff,  and  that  the  plaintiff  has  no  remedy,  or  no 
adequate  remedy,  without  assistance  from  the  court  of  equity.  This 
clause,  like  the  common  confederacy  clause,  is  wholly  superfluous. 
One  of  the  fundamental  rules  of  equity  pleading  is  that  the  bill 
must  set  forth  a  cause  of  equitable  cognizance,  and  if  it  does  not  do 

14  Stafford  V.  Brown  (1833)  4  Palg«,  Bun«  with  or  without  the  niTnieiit  of 

88.  coats,  as  the  court,  or  a  judge  thereof, 

1*  Stafford  C.  Brown   (1833)   4  Paige,  mar    in    his    discretion    direct.     Equity 

88,  B].    No  apeda)   replication  to  an;  Rule  4S.     In  Edison  etc.  Co.  v.  Equlta- 

answer  shall  be  filed.     But  if  an;  mat  ble  Life  Soc.    (1883)    66   Fed.  478,   the 

tar  alli^ed  in  the  answer  shall  make  it  plaintiff  was  raqalrad  to  amend  his  bill 

neeeuary  for  the  plaintiff  to  amend  his  ao  aa  to  avoid  the  defense  of  laches. 
bUl,  )w  may  ban  leave  to  amemd  the 
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ao  the  bill  is  demurrable.  The  allegations  relating  to  the  matter  of 
jurisdiction  cannot  be  shown  bj  general  averments.  The  facts  most 
speak  for  themselves.  It  follows  that  the  general  jurisdiction  clause 
will  not  confer  jurisdiction,  where  the  case  made  in  the  bill  is  not 
one  of  equitable  cognizance. 

Under  equity  rule  21  the  plaintiff  is  at  liberty  to  cunit  the  general 
jurisdiction  clause  of  the  bill.  While  this  suggestion  may  well  be 
followed  in  moat  cases,  it  is  yet  sometimes  desirable  for  the  plaintiff 
to  point  out  explicitly  that  he  has  no  adequate  remedy  at  law  and  to 
show  wherein  the  inadequacy  of  the  legal  remedy  consists.  But  this 
point  can  be  incidentally  brou^t  out  in  developing  the  facts  on  which 
the  suit  is  founded,  and  it  is  not  necessary  to  give  it  prominence  as  an 
independent  part  of  the  bllL 

The  Interrogatories. 

%  233.  Intern^tix^  Tart  of  Bill. 

We  have  seen  that  one  of  the  uses  of  the  charfpng  part  of  the  bill 
is  to  supply  a  detailed  statement  of  the  facts,  considered  in  the  aspect 
of  evidence,  in  order  that  the  defendant  may  be  constrained  to  give 
discovery  as  to  such  specific  matters  by  admitting  them  to  be  true. 
Now  it  is  usually  a  very  difficult  proceeding  to  get  any  party  to  admit 
facts  that  it  is  contrary  to  his  interest  to  admit,  and  consequently  in 
enforcing  discovery  the  plaintiff  often  finds  himself  thwarted  by  the 
elusiveness  and  evasions  of  the  defendant.  In  contending  with  this 
trouble  it  became  customary  with  pleaders  at  an  early  day  to  insert  in 
the  hill  specific  questions  for  the  defendant  to  answer.  These  were 
in  addition  to  the  charges  of  evidence  contained  in  the  charging  part 
of  the  hill.  At  first  this  innovation  of  the  pleaders  attracted  little  or 
no  attention  from  the  court,  but  it  was  found  to  be  effective  and  conse- 
quently grew  in  favor.  In  the  end  the  interrogatories  became  the 
chief  instrument  on  which  reliance  was  placed  for  eliciting  the  truth, 
while  the  charges  of  evidence  on  the  other  hand  grew  less  important. 
The  interrogatories  thus  came  to  be  recognized  as  a  distinct  feature 
and  part  of  the  bill,  and  in  answering  the  defendant  was  required 
to  answer  fully  not  only  the  allegations  and  charges  of  the  hill,  but 
all  the  proper  interrogatories  as  well. 

§  831.  TTse  of  Interrogatoriea  Confined  to  Equity  PraotiM. 

It  is  of  interest  to  note  that  this  system  of  practice  by  which  the 
plaintiff  is  permitted  to  ffle  interrogatories  with  his  bill  and  to 
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obtain  discoverf  or  admigBious  from  the  defendant  as  to  facts 
material  to  hia  case,  is  peculiar  to  equity.  The  federal  courts  when 
sitting  as  courts  of  law  do  not  permit  such  use  of  interrogatories  in 
connection  with  the  plaintiff's  complaint ;  and  even  though  the  state 
practice  permits  of  it,  the  federal  courta,  sitting  at  law,  refuse  to  fol- 
low the  state  courts  in  such  procedure.  ^° 

§  280.  Interrogatoriei  Kot  Permissible  in  Answer. 

Again,  the  plaintiff  in  equity  cannot  bo  compelled  to  respond  to 
questions  propounded  to  him  in  the  defendant's  answer.  A  cross-bill 
must  be  framed  for  this  purpose.  !Xor  will  the  practice  be  varied  on 
this  point  to  conform  to  any  state  law.  The  supreme  court  rules  are 
controlling." 

%  886.  (t«ii«ntl  Intem^ttoy. 

There  are  two  sorts  of  interrogatories,  or  perhaps,  more  accurately, 
the  interrogating  part  of  the  bill  comprises  two  features.  The  first 
is  the  general  interrogatory,  the  second  comprises  the  special  inter- 
rogatories. The  general  interrogatory  calls  on  the  defendant  to 
make  full,  true,  and  perfect  answer  to  each  and  erery  allegation  of 
the  bill,  or  what  is  the  same  in  effect,  it  prays  the  court  to  require 
the  defendant  to  appear  in  court  and  answer  those  allegations.  This 
general  interrogatory  is  found  near  the  conclusion  of  U>e  bill  and  is 
inserted  even  liiough  an  answer  under  oath  la  waived  and  no  special 
interrogatories  are  added  or  particular  discovery  sought  The  gen- 
eral interrogatory  inheres  in  the  fundamental  conception  of  the  bill, 
and  this  feature  of  the  bill  long  antedates,  of  course,  the  feature  of 
special  interrogatories.  In  fact  it  was  from  the  idea  embodied  in 
the  use  of  the  general  interrogatory  that  the  practice  of  adding 
special  interrogatories  had  its  origin.  The  need  for  the  general  inter- 
TOgfitOTj  is  not  abolished  by  the  use  of  special  interrogatories,  and 
every  bill  should  at  least  contain  a  general  interrogatory  requiring 
the  defendant  to  answer  the  allegations  of  the  bill,  or  some  equivalent 
expression  calling  on  him  to  respond.  If  a  bill  contains  a  general 
interrogatory  requiring  the  defendant  to  answer  its  allegationx, 

i*B»  p.  Flak  (ISBfi)   113  U.  B.  TIS,  apolb  Journal,  etc.  Co.  (18B6)  ao  Feil. 

5  Bnp.  Ct.  724,  28  L.  ed.  HIT;  Mkr>  423. 

vin  t>.  C.  Aultmra  ft  Co.  ( 1B91 )  46  Fed.  i?  ItTDatiaM  r.  Rmaltey  (1S28)   I  Pet. 

33S;    PiercB    o.    Union    Pac.    Ry.    Co.  620,  624,  7  L.  ed.  2fl7,  289. 
(1891)  47  Fed.  T09;  Tabor  c.  Indian- 
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Special  interrogatories  are  not  essentia]  to  forca  tiie  defendant  to 
make  a  complete  responae  to  the  bilL** 

§  237.  Form  of  Oenerml  IntemgAtory. 

A  general  interrogatory  at  the  end  of  a  bill  requiring  the  defendant 
to  answer  all  the  matters  alleged  in  the  bill  as  fully  and  particularly 
aa  though  specifically  interrelated  thereon,  is  a  sufficient  interroga- 
tory.*" A  prayer  that  the  defendant  be  required  to  "  answer  unto 
ihe  premises  "  is  also  a  good  general  interrogatory.'" 

§  238.  Natora  and  Foim  of  MptcM  biterrogatoriet. 

The  special  interrogatories  constitute  the  interrogating  part  of  the 
bill  a3  more  generally  and  properly  understood.  They  should  be  put 
in  a  series  very  much  as  are  the  interrogatories  for  the  taking  of  a 
deposition.  Tbey  should  be  consecutively  numbered  for  purposes  of 
reference.  If  there  are  several  defendants  an  underwritten  note 
must  specify  the  particular  questions  each  several  defendant  is 
required  to  answer.  A  cumbersome  paragraph  designed  to  serve  the 
purpose  of  a  formal  introduction  to  the  special  interrogatories  is 
found  in  the  equity  rule  43.  A  simpler  introduction  containing  the 
substance  of  that  prescribed  in  the  rule  can  be  readily  penned  by  any 
competent  lawyer,  and  it  is  accordingly  recommended  to  the  prac- 
titioner that  he  may  safely  attempt  to  do  so. 


It  hu  been  queried  whether  equity  gener&I  interrogatorj  •ball  be  put  into 
rulea  41-43,  permitting  a  pUinti^  to  the  bill,  but  such  ia  the  plain  import 
file  speciml  interrogatories  and  preacrib-  of  the  rule,  and  such  is  th*  practiM, 
ing  their  form,  have  abrogated  the  rule  where  Bpeelat  interrogatoriM  *re  not  n- 
that  a  general  interrogator;  ia  suDlcient  sorted  to. 

to  require  the  defendant  to  answer  full;        i*  United      States      r.      McLaugUin 
all  the  allegationa  of  the  bill.     U.  S.  v.    (IS86)   24  Fed.  623. 
McLauffhlin    {188B)    24   Fed.  824.     This       i»  McClaskey  e.  Barr   (1889)   40  Fed. 
suggestion  orerlooks  the  import  ot  rule   660. 

40  as  changed  in  1860.  The  old  rule  of  A  general  interrogatory  "that  the  da- 
equity  pleading  was  that  the  bill  should  fendants  may  full  answer  make  to  all 
conta'in  a  general  interrogatory  and  un-  and  singular  the  pretnisM,  fully  and 
der  such  interrogatory  the  defendant  particularly,  as  though  the  aome  were 
was  required  to  give  full  discovery,  repeated,  anfl  they  specially  intem^iated 
Equity  rule  40,  fu  first  put  into  effect,  paragraph  by  paragraph,  with  sums, 
destroyed  the  efflcacy  of  the  general  in-  dates,  and  all  attending  circumstaneM 
terrogatory  and  required  the  plaintiff  and  incidental  transactions,"  is  suffi- 
to  file  special  (nterrogatorles  it  he  de-  clent  to  require  a  detailed  answer  to  all 
sired  the  allegations  of  the  bill  to  be  the  allegations  of  the  bill.  U.  S.  V. 
fully  answered  Id  respect  of  dlscoyery.  McUughlin  (1886)  24  Fed.  823.  Bw 
The  alteration  of  the  rule  in  1860  IB  Episcopal  Church  0.  Joquea  (ISU)  I 
turn  sbr<»ated  this  change  and  re-enact-  Johns.  Ch.  76. 
•d  Ui«  <M  practice,  whereby  the  defend- 
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The  inteiTogatorieB  should  he  referred  to  in  the  bill  so  as  to 
become  a  part  of  it;  but  this  requirement  is  one  of  form  only.  Inter- 
rogatories filed  with  a  bill  may  be  regarded  as  a  part  of  the  bill,  and 
the  defendant  will  be  required  to  respond  thereto,  though  they  be  not 
referred  to  in  the  bill  and  incorporated  in  it,  where  it  is  manifest  that 
the  defendant  has  not  been  prejudiced  bj  the  informality.^' 

§  239.  Interrogatories  Ktut  B«  Sued  on  Cbaxgn  of  Eridenoa. 

From  the  time  when  special  interrogatories  were  introduced  it  was 
a  recognized  rule  tbat  every  question  must  be  based  on  a  material 
allegation,  or  charge,  in  the  bill  and  must  be  confined  to  the  case 
made  in  the  bill.^*  But  this  rule  is  considered  a  technical  one,  and 
considerable  latitude  is  permissible  as  to  the  range  of  questions. 
Tbej  are  put  to  get  information,  and  the  plaintiff  must  not  be 
assumed  to  know  exactly  what  state  of  facts  will  be  developed  by  the 
answers  to  his  questions.  Interrogatories  are  not  framed  and  limited 
on  the  theory  that  everything  stated  in  the  bill  is  precisely  and  in 
every  detail  true. 

%  St40.  Scope  of  laterrojfatories  Baaed  on  General  Charge. 

A  general  charge  of  facts  or  evidence  will  authorize  the  putting  of 
all  questions  that  are  necesBary  to  make  out  the  truth  of  the  material 
facta  and  incidents  connected  with  that  charge.  It  is  not  necessary 
to  load  the  charging  part  of  the  bill  with  all  the  details  that  the  ques- 
tions are  intended  to  bring  out.  One  who  makes  a  substantive  charge 
may  ask  all  questions  that  go  to  prove  or  disprove  the  truth  of  the 
substantive  charge.'*  An  interrc^tory  is  had,  however,  which  de- 
parts from  the  case  made  in  the  bill  and  calls  for  the  disclosure  of 
irrelevant  matters. 

OormuUjf  etc,  Co.  v.  Brete  (1894)  84  Fed.  612;  The  cue  made  iivthe  bill  wm 
exeliuivelf  concemed  with  a  license  contr*ct  alleged  to  have  been  conTeyed  or 
aeaigned  bj  the  defendant.  An  interrogatory  called  for  a  atatttnent  as  to  all  con- 
tracts,  UceneeSi  etc.  that  bad  been  eonvej^d  or  uaigned  by  defendant.    It  was 

l>  Federal   Mfg.   etc   Co.   e.   Interna-        Where  the  point  waa  raised  whether 

tional  Bank  Note  Co.    (1902)    119  Fed.  ft   plaintiff,    who    had   charged   the   de- 

389.  fendant  with  holding  uncertified  bonda, 

■  tGormnll}'  c.  firetz  (ISM)  04  Fed.  could  have  discover;  as  to  any  other 

012;  Connolly  f.  Belt  (1838)   Fed.  Caa.  bonda,  it  was  held  that  he  could   well 

No.  3,117.  bare  discovery  as  to  such  other  bonda, 

**  See    language    of    Lord    Eldon    in  If  his  question  called  for  that  Intorma- 

FanWer  p.  Stuart    (1S05)    11  Ves.  Jr.  tion.     Chicago  etc  H.  Co-  -    " *^ 

200,  301.  (1880)  2  Fel  18. 
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IkeU  that  tUi  tnterrogktory  wma  too  bnwd  uid  the  defendant  mu  «xensed  fran 
uuiwtriBg.  Full  reply  to  it  might  involve  a  dieclOBUrc  of  contracts  and  eonrej- 
uicea  other  thui  that  in  anit  Aod  of  tnuu*ctioiu  with  reip«ct  to  which  the  plain- 
tiff  bad  no  right  to  dieeorerj. 

8  t41.  Seqsliite  Fnciiion — Additioiial  Interrogatoriu. 

Although  an  interrogatory  is  not  as  precise  and  definite  in  its  state- 
ment as  it  should  be,  jet  if  its  drift  be  manifest  and  its  import  be 
plain,  the  defendant  must  give  a  fair  and  full  answer.  In  a  case 
where  this  rule  was  applied,  Judge  Story,  in  ruling  that  the  defend- 
ant must  answer  more  fully,  also  gave  leave  to  the  plaintiff  to  file 
additional  interrogatories  so  as  to  compel  direct  and  positive  dis- 
closures as  to  the  facts  sought  for.'* 

Prat/era  for  Relief. 
§  Stt.  General  and  Special  Prayer. 

The  nest  part  of  the  bill  to  be  here  considered  is  the  prayer  for 
relief.  Prayers  for  relief  are  either  general  or  special.  Every  bill 
must  have  a  prayer  for  relief  of  some  sort,  and  out  of  abundant  pre- 
caution botli  the  general  and  special  prayers  should  always  be  put 
in  the  bill.  Indeed,  so  far  as  federal  practice  is  concerned,  it  is 
expressly  provided  in  equity  nile  21  that  every  bill  shall  contain  a 
prayer  for  special  relief  and  also  a  prayer  for  general  relief.'" 

Li  his  special  prayer  the  plaintiff  indicates  the  particular  relief 
which  he  deems  suited  to  his  case  and  asks  the  coiirt  to  grant  that 
relief.  In  the  prayer  for  general  relief  be  merely  asks  that  be  may 
have  "  such  other,  further,  and  general  relief  as  he  may  be  entitled 
to."  The  special  prayer  has  to  be  framed  in  conformity  with  the 
special  circumstances  of  each  case,  and  its  form  depends  on  the  pai^ 
ticular  facts  and  on  the  particular  equity  involved. 

g  243.  When  General  Prayer  Suffloient. 

In  point  of  principle  a  prayer  for  general  relief  will  alone  suffice 
in  all  cases  where  the  relief  properly  grantable  clearly  and  obviously 
results  from  the  facts  stated  in  the  bill ;  but  if  it  does  not,  a  special 

■1  Langdon  t>.  Goddard  (1843)  3  himielf  entitled,  and  alao  shall  eonbun 
Btory,  13,  Fed.  Cm,  No,  8fl«l.  a  prayer  for  general  relief;  and   U  an 

It  In  regard  to  the  prayers  for  relief  Injunction,  or  a  writ  of  ne  eweat  rtgno, 
tqui^  rule  21  providea  as  foilows:  The  or  any  other  ipecial  order,  pending  the 
prayer  of  the  bill  ihall  ask  the  special  Buit,  ia  required,  it  shall  slao  be  special- 
relief  to  which  the  plaintiff  supposea  ly  asfced  for. 
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prayer  ia  esaeDtial.  A  defendant,  it  has  been  said,  is  entitled  to  know 
□ot  only  what  facta  the  plaintiff  intends  to  prove  in  order  that  he  may 
not  be  taken  by  surprise,  bat  abo,  for  the  same  reason^  what  use  the 
plaintiff  intends  to  make  of  those  facts. '^ 

§  SM.  When  Special  Prayer  Soffloient 

The  special  prayer  will  alone  auffice  if  it  happens  to  be  so  drawn 
as  to  pray  approximately  for  the  exact  relief  that  the  plaintiff  shows 
himself  to  be  entitled  to,  but  if  from  the  nature  of  the  case  and  from 
the  facte  alleged  and  proved  it  appears  that  he  is  entitled  not  to  the 
relief  especially  prayed  for  but  to  some  other  relief,  no  decree  can 
be  made  in  his  favor,  unless  a  general  prayer  is  found  in  tho  bill, 
The  general  prayer  will  cure  alight  omissions  or  deficiencies  in  the 
special  prayer,  but  it  will  not  enable  a  plaintiff  to  obtain  relief 
radically  inconsistent  with  the  relief  specially  sought.  It  follows 
that  it  is  always  advisable  to  combine  a  general  prayer  with  a  special 
one.  A  general  prayer  alone  is  better  than  an  incorrect  special 
prayer,  and  also  possibly  better  than  a  general  prayer  coupled  with 
an  incorrect  special  prayer.*^ 

§  24S,  Seope  and  Effect  of  fecial  Fnyer. 

The  nature  and  extent  of  the  relief  sought  should  be  indicated  by 
clear,  exact,  and  direct  statements  apart  from  the  exhibits.*^  The 
special  prayer  in  a  bill  does  not  necessarily  determine  the  character 
of  the  bill.  The  prayer  may  be  too  extensive  or  less  extensive,  or 
otherwise  different  from  that  which  the  bill  as  a  whole  will  justify. 
The  character  of  the  bill  is  determined  by  the  contents  of  the  whole 
lull  taken  together,  and  chiefly  by  the  facts  contained  in  the  stating 
part.  The  substance  and  not  the  form  of  die  bill  determines  its 
character.** 

§  246.  Hatnre  of  Belief  Grantable  under  General  Prayer. 

Undor  a  properly  drawn  prayer  for  special  relief  the  plaintiff  can 
obtain  the  exact  relief  he  is  entitled  to  have  upon  the  equitable  princi- 
ples applicable  to  the  facta  of  the  case  as  pleaded  and  proved ;  and 
no  particular  treatment  is  here  needed  of  the  nature  of  the  relief 
grantabte  under  the  special  prayer.    That  matter  will  properly  come 

KLknsdell,  Eq.  PI.  |  61.  itDrezel  «.  Bemw  (1883)    IS  Ved. 

■  iLaagdfll,  Eq.  PI.  I  Bl.  622. 

11  Mercantile  TruHt  Co.  v.  Kanawha 
etc  B.  Co.  ( 16SB)  30  Fed.  337,  389. 
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up  in  connection  with  the  subject  of  decrees.  But  it  often  happens 
that  the  plaintiff  has  miBConceived  his  case  and  baa  failed  to  hit  upon 
the  prayer  adapted  to  the  real  cause  of  action  disclosed  on  the  record. 
In  such  situations  it  becomes  necessaty  for  him  to  rely  on  the  prayer 
for  general  relief.  This  makes  it  of  the  utmost  importance  to  con* 
sider  at  this  juncture  the  nature  and  extent  of  relief  grantabte  under 
the  general  prayer. 

§  247.  Belief  Hut  Conform  to  Cue  Made  in  BilL 

The  first  and  main  principle  to  be  noted  is  that,  under  the  general 
prayer,  the  court  may  grant  any  relief  fairly  conformable  with  the 
case  made  in  the  bill.'"  ^\^le^e  the  special  prayer  is  narrower  than 
the  case  made  in  the  bill,  the  plaintiff  can  have  broader  relief  under 
the  general  prayer,  if  the  record  discloses  bis  right  to  such  relief,'^ 
But  relief  that  is  inconsistent  with  the  theory  of  the  case  made  in  the 
bill  or  that  rests  on  grounds  not  asserted  in  the  bill  cannot  be  granted 
under  the  general  prayer.  As  has  been  well  said,  "  it  is  a  great 
misapprehension  to  anppose  that  one  cause  of  action  can  be  stated  in 
a  bill  in  equity,  and  by  some  sort  of  comprehensive  fleability  of 
chancery  jurisdiction  relief  can  be  administered  growing  out  of  a 
Btate  of  facts  not  embraced  within  the  facts  pleaded.  The  rule  that 
under  the  general  prayer  for  relief  a  party  may  have  any  relief  to 
which  he  may  show  himself  entitled  is  limited  to  relief  founded  on 
and  consistent  with  the  facts  set  out  in  the  bill,  and  not  such  as  may 
be  proven  at  the  hearing."  ••  The  scope  and  application  of  the  gen- 
eral principle  are  amply  shown  in  the  following  iUnatrative  cases. 

1.  reoaa  v.  Harimherg  (1860)  10  Wall.  68,  19  L.  ed.  830:  A  Mil  wu  flled 
agalnat  the  holder  of  some  United  Statee  bonds  aeeking  to  enjoin  tbeir  oollecUoo 
and  to  compel  the  delivery  of  them  to  the  plaintiff.  It  waa  held  that  under  the 
general  prayer  the  plaintiff,  having  shown  a  right  to  recover  the  bonds  in  queatlon, 
could  recover  the  proceeda  of  such  of  the  bonds  aa  had  been  disposed  ol  before 
service  of  process.  There  ^nere  avermenta  and  interrogatories  in  the  bill  nhicb 
looked  to  the  recovery  of  the  proceeds  aa  well  as  the  bonds  themselvea,  but  tbe 
bill  failed  to  assert  plaintiff's  right  with  absolute  directness  and  dislinctness. 
Tbe  court  observed:  "It  would  savor  of  extreme  technicality  to  refuse  to  see  in 
the  bill  enough  in  relation  to  the  proceeds  of  the  bonds  to  warrant  relief  in  this 
respect  under  the  general  prayer." 

2.  TyUr  v.  Bavage  (1883)  143  U.  B.  T9,  36  L.  ed.  S2:  The  plaintiff  bad  been 
induced  by  Tyler,  tbe  president  of  the  defendant  corporation,  ta  pay  a  large  sum 

>•  Jones  D.  Van  Boren  {1889)  130  U.       "Newbam  r.  Kenttm  (1883)  79  Ho. 
S.  692,  32  L.  ed.   1080,  9  Sup.  Ct.  687.    382,  38S. 
See  alao  pott,  H  1939,  1041,  1943. 

>  I  Chicago,   etc.    R,   Co, 
(ISSO)  2  Fed.  18. 
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irf  non^  to  It  for  k  certifteste  of  stock  upon  the  fraudnlent  repreaentation  that 
it  w*a  ia  w.  flonriahitig  DcmditioDi  vben  in  tact  it  waa  insolvent.  The  bill  Bought 
to  bold  the  oorporation  liftble,  to  have  it  wound  op  M  inaolveat,  and  its  taaeta 
kpplied  to  the  ^iotiff's  debt  The  bill  also  sought  an  Rcoounting  and  diecoveiy. 
'^ler  and  other  offioerg  of  the  eompuij  were  joined  for  purposes  of  discovery  and 
becaiue  they  appeared  to  be  d^tora  to  the  campany.  The  bill  also  alleged  that 
Tyler  waa  individually  liable,  but  the  prayer  did  not  ask  for  a  jndgmeDt  against 
him.  The  assetH  of  the  corporation  amounted  to  little,  and  after  applying  these 
to  the  plaintiff's  claim,  a  personal  decree  was  entered  against  Tyler  for  the 
deficiency.    It  was  held  that  this  was  justifiable  under  the  general  prayer. 

3.  Jonea  v.  Van,  Daren  (1880)  130  U.  8.  684,  32  L.  ed.  1077,  9  Sup.  Ct.  685:  A 
widow  filed  her  bill  against  her  stepson  and  others  alleging  that  he  bad  fraud- 
ulently obtained  from  her  a  quitclaim  to  her  dower  interest  in  the  lands  of  her 
deceased  husband.  It  appeared  that  the  stepson  had  conveyed  the  land  away 
by  mortgage,  part  to  purchasers  with  notice  and  part  to  innocent  purchasers  for 
value  without  notice.  The  special  prayer  was  that  an  accounting  be  had  and  that 
the  plaintiff  be  allowed  to  redeon.  It  wae  betd  that  under  the  general  prayer 
the  plaintiff  could  have  a  decree  securing  ber  dower  interest  in  so  much  of  the 
land  aa  bad  not  come  to  the  hands  of  innocent  purchasers  and  that  as  to  ber  dower 
interest  in  the  land  which  had  reached  tbe  bauds  of  an  innocent  pnrchaser  aha 
could  have  damages. 

4.  Bnglisk  V.  FweaU  (18e»)  2  Pet  GfiO,  7  L.  ed.  931:  A  bill  was  filed  by  a 
widow  against  tniatoea  under  a  marriage  settlement  to  eompel  than  to  invest,  in 
bonds  of  tbe  United  Btatea,  a  spedfie  sum  of  mon^  in  their  hands  held  for  her 
benefit.  By  the  will  of  ber  deceased  husband,  provision  was  made  whereby  if  tha 
income  of  said  sum  of  money  held  in  trust  for  her  should  fall  below  a  particular 
sum,  then  the  deficient^  should  be  made  good  annually  ont  of  the  general  estatA 
which  was  also  in  the  bands  of  those  trustees.  A  decree  was  entered  ordering  tbe 
investment  as  prayed,  but  it  was  held  that  under  tbe  prayer  for  general  relief 
it  was  not  proper  to  go  further  and  order  the  tmetees  annually  to  make  good  tbe 
deficiency  of  income  which  might  result  from  that  investment.  Tbe  right  to  have 
that  deficiency  made  good  arose  under  the  will  and  was  not  asserted  in  tbe  bill. 
It  was  entirely  distinct  from  tbe  equi^  at  investment  and  could  not  be  aaaertsd 
under  tbe  general  prayer.  Nor  waa  the  case  affected  by  the  fact  that  the  defend- 
ants had  filed  a  croaa  bill  raiaing  the  question  of  the  deficiency,  for  the  case  made 
by  tbe  cross  bill  was  distinct. 

&.  WiUiamt  V.  Jw^iaon  (1882)  lOT  U.  B.  478,  27  U  ed.  529,  2  Sup.  Ct.  814:  The 
bolder  of  notes  originally  secured  by  a  trust  deed  on  land  Sled  a  bill  to  bav<  a 
release  of  the  trust  deed  set  aside  and  to  have  the  land  subjected  to  the  payment 
of  plaintiff's  note.  It  appeared  that  the  release  in  question  had  been  carelessly 
made  by  the  trustee,  but  meanwhile  the  rights  of  an  innocent  purchaser  of  other 
notes  secured  by  a  later  deed  of  trust  on  the  same  land  had  intervened.  The 
relief  sought  by  plaintiff  against  that  land  was  denied.  The  plaintiff  then  aaked 
for  a  decree  for  the  amount  of  his  debt  against  the  truates,  on  tbe  ground  of  bla 
persMMl  liability  incident  to  the  Diligent  release  of  tbe  first  trust  deed.  It  was 
held  that  such  relief  was  inconsistent  with  tbe  main  purpose  of  tbe  bill  and  oonid 
not  be  granted  under  the  general  prayer.  Tbe  theory  underlying  tbe  first  relief 
■oniiit  waa  that  tbe  release  was  Invalid.  Tbe  idea  underlying  ibe  other  relief 
was  that  the  release  was  valid.  In  one  aspect  the  trustee  waa  a  defendant  solely 
In  his  capacity  as  trustee.  In  the  other  view  It  was  sought  to  charge  bim  person- 
ally. 
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6.  Patriok  ».  laenhart  (1S84)  20  Fed.  330:  In  s  bill  fliad  bj  the  bolder  of  ua 
equitable  title  to  Und,  it  wu  prkjed  speciftllj  that  his  title  Bhoold  be  quieted  and 
that  he  should  be  decreed  to  be  the  owner  in  fee  aimple.  In  ita  aapeet  aa  a  bill 
quia  timet  the  eolt  wu  not  maintainable  becauae  tfae  plainUS  did  not  have  a  legal 
title.  The  bill  however  charged  facta  which  entitled  him  to  a  decree  that  the 
defendants  were  holding  the  k^l  title  for  hie  benefit  and  that  the;  ahould  emmj 
the  lame  to  him.  It  was  held  that  inch  a  decree  could  be  entered  under  the  pn^ar 
for  general  relief. 

§  848.  Prinoiple  FnrUier  niutratod. 

On  a  bill  to  restrain  erectioiu  od  a  specified  street,  erections  od 
another  street  will  not  be  enjoined  under  the  general  prayer;  "  nor 
on  a  bill  to  enforce  specific  performance  of  a  contract  providing  for 
the  valuation  of  lands,  will  the  court,  under  the  general  prayer,  make 
a  decree  for  a  sale  of  the  land  and  payment  of  the  money.**  In 
foredoeing  a  mortgage  the  federal  courts  of  equity  have  no  authority 
under  the  prayer  for  general  relief  to  give  personal  judgment  for  an 
unsatisfied  balanoe  of  the  debt.*'  Such  was  the  doctrine  originally 
laid  down  by  the  supreme  court,  but  as  this  did  not  appear  to  furnish 
a  convenient  working  rule,  the  practice  was  changed  by  equity  rule 
92,  adopted  at  the  December  Term  1863. 

§  249.  Aoconittii^  Permiuible  onder  General  Prayer. 

Where  a  bill  states  a  proper  case  for  an  accounting,  one  may  be 
ordered  under  the  general  prayer  thou^  it  is  not  specifically  prayed 
for;  '*  and  it  has  been  held  tliat  in  a  suit  for  an  injunction  against 
the  infringement  of  a  patent  or  copyright,  an  accounting  may  be  had 
as  a  matter  of  course  where  the  injunction  is  granted.'^ 

§  SSO.  Effeotnation  of  Belief  Soi^ht  in  Special  Prayer. 

Under  the  general  prayer  the  court  may  make  any  order  or  grant 
any  relief  necessary  or  appropriate  for  the  purpose  of  pving  fuU 
effect  to  the  orders  made  or  relief  granted  under  the  special  prayer. 

iiRainey  c.  Herbert  (1893)  S  C.  C.  it  Stevens    tJ.    Oladdiiw     (18M1     17 

A.  183,  68  Fed.  444.  How.  466,  IS  L.  ed.  168;  Fiihel  H.  Luec- 

M  HobBon  p.  M'Arthur  (1842)   IQ  Pet  kel   (1892)   63  Fed.  601;  Falk  v.  Utito- 

186,  10  L.  ed.  834.  graph  Co.  ( 1803)  4  C.  a  A.  «48,  64  Fed. 

■  I  Orchard  v.  Bughes  (1803)  1  Wall.  884. 

73,  IT  L.  ed.  S0O:  Noonan  c.  Lee  (1862)  But  where  the  patent  has  expired  and 

2  Black,  4»9.  IT  L.  ed.  ZTS.     The  cases  the  plaintftf  has  a  complete  remedy  at 

referred  to  in  this  note  were  questioned  law,  the  accounting  will  not  be  ordered, 

and  overruled    (but  on  another   point)  The    accounting    is   only    incidental    to 

in    Hombuclcle    t).    Toombs     (1873)     IS  the    Injunction.     Boot    n.    Railwa,;   Co. 

Wall.  648,  21  L,  ed.  966.  (1881)  105  U.  B.  189,  20  L.  ed.  VIS. 

■  *  Watts   c.    Waddle    (1832)    6   Pet. 
369,  8  L.  ed.  437. 
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UiteheU  v.  Moore  (18TT)  66  V.  8.  567,  24  L.  ed.  4D2:  A  bill  was  filed  by  th* 
benefleiuy  under  a  tnut  created  by  a  will  •gainst  tbe  truBtee,  tbe  object  bring 
to  eatabUeh  the  trust,  enforce  an  accounting,  and  secure  the  removal  of  such 
tnutee  as  unfaithful.  The  equity  of  tbe  bill  having  been  sustained.  It  waa  held 
that  under  tbe  general  prayer,  the  court  might  appoint  a  new  trustee  and  order 
the  trust  funds  to  be  turned  over  to  him,  such  lelief  being  appropriate  In  order 
to  give  full  effect  to  order  of  removal. 

§  2S1.  Belief  GranteUe  in  Soit  for  Speoifio  Ferfomunee. 

Tbe  prayer  for  general  relief  may  afford  a  basis  for  specific  per- 
formance of  a  contract  where  tbe  allegations  of  fact  in  the  stating 
part  of  the  bill  are  aufficiently  full  and  distinct  Thus,  where  a 
bill  waa  filed  against  an  insurance  company  praying  that  tie  com- 
pany mi^t  be  decreed  to  pay  a  loss  and  praying  also  for  general 
relief,  it  appeared  that  the  liability  of  the  company  arose  out  of  its 
refusal  to  iaaue  a  policy  covering  tbe  loss  which  had  happened — ' 
which  policy  it  was  bound  to  issue  in  conformity  with  an  agreement 
made  prior  to  the  loas.  It  was  held  that  tbe  plaintiff  might  have  a 
decree  granting  specific  performance  of  tbe  agreement  to  insure  and 
holding  the  company  liable'  for  the  loss  ensuing  upon  that  agree- 
ment'* 

§  858.  Belief  Ortntable  on  Bill  Chai^png  Fraud. 

The  rule  that  a  plaintiff  may,  under  tbe  general  prayer,  have  any 
relief  fairly  conformable  witii  the  case  stated  in  the  bill  and  proved 
by  the  evidence  is  not  liberally  applied  in  cases  where  fraud  ia  tbe 
gravamen  of  tbe  bill.  In  fact  we  may  say  that,  by  a  special  exception 
to  the  general  rule,  a  plaintiff  who  bases  his  bill  primarily  on  chaises 
of  fraud  and  who  prays  for  special  relief  in  respect  to  the  fraudulent 
conduct  of  which  be  complains  cannot,  when  tbe  fraud  is  disproved, 
fall  back  on  the  general  prayer  and  obtain  relief  be  might  otherwise 
be  entitled  to  receive.  The  courts  are  very  averse  from  permitting  a 
bill  based  on  charges  of  actual  fraud  to  be  sustained  on  any  other 
ground.'"  A  reasonable  regard  for  the  rights  and  reputation  of  the 
defendant  who  is  charged  with  the  fraud  seems  to  be  at  the  basis  of 
this  rule.  Tbe  attitude  of  the  courts  on  this  point  bas  been  well 
expressed  by  Goff,  J,,  in  a  ease  where  tbe  allegations  of  fraud  were  ill 
considered  and  out  of  place.  Said  he :  "  The  charges  of  fraud  have 
been  made  either  under  an  entire  misconception  of  the  facts  or  with  a 

tiTayloe  r.  Insurance  Co.  (IBfiO)  9  C.  206:  Wilde  c.  Gibson  (1S4S)  I  H.  L. 
How.  SM,  13  L.  ed.  187.  Caa.  S»;  Price  v.  Berrington  (ISBI)  7 

t*  Fiaber  r,  Voodf  (18S2)  t  Cnrt  C.  Eng.  Law  ft  E^.  £64. 
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reckleBsnees  that,  at  least,  is  not  commendable,  and  should  not  be 
encouraged  by  an  endeavor  on  the  part  of  this  court  to  relieve  the 
complainants  of  the  embarrassment  caused  thereby  by  holding  that 
they  are  entitled  to  a  decree  founded  on  some  general  ground  of 
equity  jurisdiction,  not  specially  pleaded,  but  supposed  to  be  included 
in  the  prayer  for  general  relief.  While  equity  will  always  relieve 
those  who  suffer  from  acts  of  fraud,  it  has  also  always  required  that 
those  who  seek  its  jurisdiction  on  that  account  shall,  after  having 
carefully  acrutisized  the  cause  of  complaint,  most  clearly  formulate 
the  allegations  of  the  same,  and  then  that  they  shall  fully  prove  that 
which  they  have  so  alleged."  ** 

1.  Eire  V.  Potter  (I8S3)  15  Hov.  42,  14  L.  ed.  S92:  A  bill  wu  filed  by  a 
widow  to  set  Asidft  ft  tniisfer  b;  which  she  had  parted  with  her  rights  in  her 
husband's  estate,  Blie  Klltged  that  ehe  had  been  imposed  upon  by  her  stepHoa  And 
another  peraon,  mid  lud  been  induced  by  fniiid  to  part  with  her  interest  for  an 
inadequate  price.  Tlte  eaae  alibied  was  clearl;  one  of  actual  fraud.  It  waa  held 
tliat  under  the  general  prayer,  a  decree  could  not  be  entered  on  proof  of  construc- 
tive fraud  arising  from  the  fiduciary  relation  of  the  parties.  Said  Mr.  Justice 
Daniel :  "  Although  cases  of  constructive  fraud  are  equally  cognlEable,  by  a  court' 
of  equity,  with  cases  of  direct  or  poritive  fraud,  yet  the  two  claieea  of  cases  would 
be  met  by  a  defendant  in  a  very  different  manner.  .  .  .  When  the  bill  seta  up 
0  case  of  actual  fraud,  and  makes  that  the  ground  of  the  prayer  for  relief,  the 
plaintiff  will  not  be  entitled  to  a  decree,  by  establishing  some  of  the  facts  quite 
independent  of  fraud,  but  which  might  of  themselves  create  a  case  under  a  totally 
distinct  head  of  equity  from  that  which  would  be  applicable  to  the  eaae  of  fraud 
originally  stated." 

i.  8pi€»  V.  Chutago  etc.  R.  Co.  (I8S9)  6  L.R.A.  56C,  40  Fed.  34:  The  bill  was 
filed  by  the  owuer  of  railroad  bonds  who  all^^  that  the  interest  on  his  Iwnds 
waa  payable,  but  that  the  officers  of  the  company,  actuated  by  the  desire  of  forcing 
IiEm  to  exchange  bis  bonds  for  consol  IrandB,  had  fraudulently  refused  to  apply  in- 
come to  the  payment  of  interest,  and  aa  a  device  to  cover  up  tbeir  fraud  had 
mingled  funds  applicable  to  the  interest  account  with  the  general  funds  of  the 
railroad.  It  was  held  that  the  bill  should  be  dismissed  on  proof  showing  that 
the  officials  of  the  company  bad  acted  in  good  faith,  although  it  appeared  that 
those  officials  had  erroneously  mingled  the  funds  and  that  in  fact  a  good  eaae 
was  otherwise  made  for  an  accounting.  "  Having  alleged  a  caip  of  fraud  be 
cannot  be  permitted  to  support  It  on  any  other  ground." 

%  263.  Role  Where  Fmnd  or  Chioanery  Proved. 

In  this  connection  the  following  qualification  can,  we  think,  be  laid 
down  with  some  confidence,  though  it  has  not  been  espresaly  formu- 
lated in  any  of  the  cases :    If  a  plaintiff  makes  a  charge  of  actual 

10  DuMell  V.  Groarenor  (1896)  S7  L.R.A.  67,  13  C.  C.  A.  S93,  86  Fed.  334,  339. 
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fraud  in  hie  bill  and  asks  for  special  relief  on  that  ground  but  ia 
shovn  not  to  be  entitled  to  sueli  special  relief,  lie  may,  under  the 
general  prayer,  be  granted  other  relief  adapted  to  the  case  made  and 
developed  in  the  record,  provided  he  substantially  proves  the  fraud 
which  he  charged  against  the  defendant.  Here  there  is  no  reason  to 
be  indulgent  to  the  defendant  and  hence  the  general  rule  may  well 
be  applied.  To  prove  a  fraud  in  fact  against  the  defendant  effectual- 
ly disables  him  from  taking  advantage  of  Uie  exceptional  favor  shown 
to  defendants  who  disprove  the  charges  of  fraud  made  against  them.** 

§  264.  FraTez  for  AltematiTe  BeUef . 

We  now  come  to  consider  one  of  the  most  puzzling,  not  to  say  diffi- 
cult, queetions  that  arise  in  regard  to  the  prayer  for  relief.  It  ia 
this:  When  may  a  plaintiff  properly  frame  hia  prayer  so  as  to  ask 
in  the  alternative  for  one  or  the  other  of  two  different  sorts  of  special 
relief?  The  eases  are  apparently  somewhat  inoonsistont,  but  the 
principles  underlying  them  may  possibly  be  stated  with  some  d^ree 
of  certainty. 

The  oondititma  under  which  relief  may  be  granted  under  the  gen- 
eral prayer  have  been  set  forth  in  the  preceding  pages,  and  it  will  ba 
found  that,  in  every  case  where  the  plaintiff  has  been  granted  relief 
under  the  general  prayer,  such  relief  is  different  from  that  sought 
in  the  special  prayer.  This  is  obviously  true,  for  it  is  only  where  the 
special  prayer  cannot  be  granted,  that  it  is  necessary  to  fall  back  on 
the  general  prayer  at  all.  It  ia  also  manifest  that  in  every  case  where 
a  plaintiff  could  obtain  relief  under  the  general  prayer  different  from 
that  specially  prayed,  it  would  be  proper  for  his  solicitor,  if  keen 
enough  to  foresee  the  exact  course  the  litigation  would  take,  to  insert 
in  hia  hill  an  alternative  apecial  prayer  asking  for  that  particular 
relief  which,  ex  hypothesi,  is  grantable  under  the  general  prayer. 
The  general  prayer  is  only  inserted  to  help  over  unforeseen  difScul- 
ties;  and  if  the  pleader  can  foresee  the  precise  conditions  or  con- 
tingencies under  which  he  may  need  to  invoke  the  general  prayer, 
there  is  nothing  to  prevent  him  from  asking  in  the  alternative  for 
the  particular  special  relief  contemplated  as  proper  under  those 
special  conditions.  While  the  foregoing  suggestion  ^vee  a  clue  to 
the  idea  underlying  die  right  to  ask  for  alternative  special  relief, 
it  is  not  to  be  gathered  that  an  alternative  special  prayer  is  proper 
only  in  thoee  oases  where  the  relief  could  be  given  under  the  gen- 
ii OoMpora  Qnffun  v.  Burgew  (1886)  117  U.  8.  190,  89  L.  ed.  839. 
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eral  prayer.  If  this  were  so  an  alternative  special  prayer  would 
□ever  be  really  neoessaiy  at  all,  as  the  relief  in  question  eonld  al- 
ways be  gotten  under  the  general  prayer,  a  pr<)iK>sition  that  is  un- 
tru&  As  we  have  already  seen,  a  plaintifi  ia  required  to  pray 
specially  in  the  6rst  instance  in  all  cases  where  the  relief  aon^t  does 
not  clearly  and  obviously  result  from  the  facts  stated  in  the  bill, 
and  the  same  is  true  in  regard  to  the  alternative  prayer  for  special 
relief.  If  the  proper  alternative  relief  la  not  such  as  results  obviously 
from  the  case  stated,  the  alternative  prayer  must  be  special,  and  the 
general  prayer  for  "  other  and  further  relief  "  will  not  suffice.  It 
appears  then  that  the  right  to  have  relief  under  an  alternative  special 
prayer  is  in  one  aspect  considerably  broader  than  tlie  right  to  have 
alternative  relief  under  the  general  prayer.  All  relief  granted  under 
a  general  prayer  is  really  alternative  relief  where  there  is  a  special 
prayer;  but  alternative  relief  may  be  granted  under  a  special  prayer 
for  alternative  relief  though  such  relief  oould  not  be  obtained  trader 
the  general  prayer. 

§  9K.  BiffM  to  Such  Belisf  BiMider  thica  Bight  to  QeneiEl  Belief. 

Tbe  following  case  furnishes  an  illustration  of  t^e  situation  where 
a  party  was  held  not  to  be  entitled  to  relief  under  the  general  prayer, 
which  relief  nevertheless  would  have  been  granted  if  the  bill  had  con- 
tained a  prayer  for  alternative  special  relief. 

1.  nob»on  c.  U'Artluir  (1842)  16  Fei  igS,  10  L.  ed.  934:  Tbe  bill  MUght 
specific  performftnee  of  &  oootrAct  providing  for  tbe  valiwtion  of  luids  b;  apprais- 
ers, and  there  wu  no  provfaiOD  in  the  contract  for  the  sale  of  the  land  or  payment 
of  any  money.  It  waa  held  that  under  the  general  prayer  the  conrt  would  not 
order  a  sale  and  payment  of  money.  The  court  ob«erved:  "If  the  facts  would 
justify  a  prayer  for  any  such  relief,  the  bill  abould  hare  been  framed  with  a  dovble 
aspect,  so  that  if  the  court  should  decide  against  the  nMnplaiiwnt  In  one  view 
of  the  eaae,  it  might  afford  him  relief  in  another.    But  this  bill  is  not  so  framed." 

2.  Koehler  v.  Blaek  River  ete.  Co.  (1862)  2  Black,  716,  17  L.  ed.  39:  A  bill 
was  filed  against  a  corporation  to  foreclose  a  mortgage.  It  appeared  that,  by  rea- 
son of  the  fact  that  tli«  mortgage  was  not  sealed  with  the  corporate  seal,  the 
instrument  was  rendered  invalid  as  a  legal  mortgage  and  oould  not  be  enforced. 
Tbe  bill  waa  framed  solely  with  a  view  to  the  foreclosure  of  the  inxtrument  as 
«  1(^1  mortgage.  It  was  held  that  the  case  in  this  aspect  having  failed,  tbe  court 
could  not  give  relief  on  the  instrument  oonaidered  as  an  equiUble  mortgage.  [But 
this  difficulty  may  be  avoided  at  the  proper  juncture  by  amending  the  bill  so  at 
to  add  a  special  prayer  to  the  effect  that  if  the  court  should  hold  the  instrument 
ineffectiTe  as  a  \e^l  mortgage  then  it  may  be  held  and  considered  an  equitable 
mortgage.]** 

41  See  Graffam  r.  Burgess  (1886)  117    (1S8B)    in  V.  8.  7fi6,  28  L.  ed.  1141,  « 
U.  8.  180,  29  L.  ed.  839;  Allis  v.  Jones   Sup.  Ct  771. 
(1891)   46  Fed.   148;   HardiQ  v.  Boyd 
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§  256.  Frinoiplt  Oorenung  Sight  to  AltemttiTe  Belief. 

The  main  principle  governing  the  right  to  pray  for  altsrnatiTO 
special  relief  may  be  stated  aa  follows :  The  alternative  relief  sought 
must  be  conformable,  generally,  with  the  case  made  in  the  bill  and 
must  not  be  inconsistent  or  incompatible  with  the  special  relief  pri- 
marily sought  This  is  substantially  the  same  rule  that  applies  to 
the  granting  of  relief  under  the  general  prayer.  Sufficient  illustra- 
tions of  the  rule  will  presently  be  given.  Meanwhile  it  is  necessary 
to  glance  at  another  aspect  of  the  matter. 

If  a  bill  prays  for  alternative  relief  it  is  usually  said  to  be  filed 
in  a  double  aspect.  By  this  term  the  fact  is  indicated  that  the  bill 
looks  towards  the  granting  of  the  one  or  the  other  of  the  two  sorts  of 
alternative  relief  specified  in  the  prayer.  It  ia  possible  that  a  certain 
fine  distinction  might  be  drawn  betwen  the  bill  in  double  aspect  and 
the  ordinary  bill  praying  alternative  relief,  but  for  all  practical  pur- 
poses we  may  say  that  every  bill  praying  alternative  relief  is  a  bill  in 
double  aspect  and  vice  versa.  The  question  then  as  to  when  and  un- 
der what  conditions  a  bill  may  pray  alternative  relief  resolves  itself 
into  the  question  as  to  when  and  under  what  conditions  s  bill  may  be 
framed  in  a  double  aspect*' 

%  297.  Plaintiff  Bound  by  Statement  of  Faoti  ai  Pleaded. 

In  order  to  reach  the  bottom  of  the  matter  we  may  here  be  allowed 
to  refer  to  the  circtuustance  that  the  purpose  of  the  bill  is  to  set  forth 
a  stat^nent  of  facte  which,  when  proved,  will  entitle  the  plaintiff  to 
relief.  The  statement  of  facts  must  be  borne  out  by  the  proof.  A 
bill  in  equity  differs  raitirely  from  a  declaration  at  law.  The  dec- 
laration needs  to  embody  only  legal  conclusions,  and  the  plaintiff 
may  ordinarily  vary  his  allegations  to  make  them  conform  to  any 
probable  state  of  facts  he  is  likely  to  prove.  He  is  not  ooDoluded 
by  the  redtals  of  his  pleading  in  regard  to  points  of  fact 
The  basis  of  a  judgment  in  a  court  of  law  is  found  primarily  in  the 
verdict  of  the  jury.  The  basis  of  a  decree  in  equity,  on  the  other 
hand,  or  at  least  one  of  its  bases,  is  found  in  the  allegations  of  fact 
made  in  the  bill.  The  plaintiff  in  equity  is  concluded  by  the  state- 
ments of  fact  in  the  bill.  As  against  him  those  facts  are  taken  to  be 
true. 

§  an.  Faota  Stated  Hut  Be  Coniiitcnt 

From  thig  it  inevitably  follows  that  every  hill  must  contain  a  sdf- 
oonsistent  tale.    The  cause  or  ground  of  action  must  not  be  inoon- 

*■  It  often  Iwppeiia  that  a  bill  pnya  a  ease  and  for  knother  Mit  of  rallef  oa 
for  one  aort  of  relief  on  ona  branch  of  another  branch  of  the  cm*.    In  othw 
Eq.  Prac.  Vol.  I.— 10. 
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siatent  with  itielf.  If  tin>  diflerent  and  antaganutic  veniaos  ei  tli« 
facte  are  given  in  the  bill  the  court  will  not  give  an  attentive  ear  to 
either.  Accordingly,  it  may  be  laid  down  that  a  plaintiff  cannot 
frame  hia  bill  in  a  double  aspect  and  pray  for  alternative  relief  when, 
in  order  to  establish  one  alternative,  he  muat  in  his  proof  contradict 
tiie  very  facta  which  for  the  purpose  of  obtaining  the  other  relief  he 
has  already  alleged  to  be  true.  We  £ud  then  that  a  bill  cannot  be 
maintained  in  a  double  aspect  where  the  vice  of  iQconsiatency  resides 
in  the  statement  of  the  alternative  causes  of  action.  A  bill  cannot  Iw 
based  on  two  substantially  different  oases.** 

g  250.  Criterion  of  Kight  to  ILuntain  Bill  in  Double  Aipoet. 

A  fairly  good  test  at  this  point  seems  to  be  found  in  i^  flon* 
aideration  whether,  if  one  prayer  were  granted,  any  material  p(»^ioti 
of  the  facte  stated  in  support  of  the  other  prayer  would  be  imma- 
terial and  opposed  to  the  prayer  that  is  granted.  Could  Bush  por- 
ticna  of  the  bill  be  stricken  out  as  impertinent  t  *° 

g  860.  Oomitttttt  Comnlatin  Oronndi  of  Afition. 

The  rule  that  a  bill  cannot  be  maintained  on  two  snbstantially  dif- 
ferent and  inconsistent  causes  of  action  must  be  iDteipr8t«d  rauon< 
ably.  A  bill  may  contain  different  grounds  of  action  if  they  are 
merely  cumulative  and  all  point  to  one  end.  For  Instance,  fraud, 
undue  influence,  and  insanity  or  imbecility,  are  severally  factors 
either  one  of  which  is  sufficient  to  supply  a  ground  of  action  for 
avoiding  a  deed ;  and  in  one  bill  the  plaintiff  may  avail  himself  of 
all  these  grounds  of  action,  for  they  all  look  to  precisely  the  same 
end  and  they  are  not  at  all  incon3ist«nt  with  one  another.**  The 
following  cases  furnish  illustrations  of  this  principle. 

I.  Danit  t>.  Berry  (IBOl)  106  Fed.  T61i  TIm  bill  •ought  tha  BUIMllktim  of  « 
;«Me  executed  bf  a  corpontion  to  e  certain  leesea.  Two  grounda  of  rali«(  wan 
aet  forth,  flrat,  that  the  preBident  and  aecretaiy  of  the  etsopanj  who  ezeeut«d  the 

words,  inatead  of  asking  tor  relief  in  aituations   where    alternative    rslief    ia 

one  aspect  or  the  other,   the  bill   aaka   sought. 

for  relief  in  both  aapeets.    The  propria-       **  St.    Louie,    etc.    R.    Co.    c.    Tern 

ty  of  entertaining  a  bill  for  two  or  more   Haute,  etc.  R.  Co.   (16S8)   33  Fed.  440; 

aorta  of  concurrent  relief  ie  often  con-   Merriman   v.   Chicago,   etc.   R.   Co.    (Cf. 

eidered  in  connection  with  the  objection   C.  A.;   1804)    12  C.  C.  A.  275.  64  Fed. 

of  mu  It  if ari  outness.     It  would  seem  per-   UO. 

miaaible  to  speak   of  a  bill  asking  for       ^Cutter  V.   Iowa  Water  Co.    (1390) 

two  aorti  of  ocmcurreDt  relief  as  a  bill   00  Fed.  777. 

In  donble  aspect,  but  as  actually  used,        **  Story,  Eq.  PI.  (  254. 

the  expreasion  la  apparently  limited  to 
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leue  on  ita  behslf  were  unautborized,  Kcond,  that  the  le&ae  contftiiMd  ft  cUuae 
of  forfeiture  based  on  certain  conditioDB  and  that  the  lessee  hod  failed  to  eaiaply, 
whereby  th«  Ium  bad  beoone  forfeited  to  the  company.  It  was  held  that  tba  bill 
vac  nuintainable  in  it»  double  upect  and  that  it  was  therefore  not  objectionable 
KB  being  multifarioiu. 

2.  Dejuiiton  Mfg.  Co.  t>.  Thoma*  Mfg.  Co.  (18»fi)  M  Fed.  651:  A  bill  sought 
relief  against  one  defendant  on  two  groundB,  namely,  Infringement  of  trademark 
and  UDtair  competition.  HiIs  waa  held  not  objectionable.  Said  tbecourt;  "  While 
the  bill  relat^a  to  varioui  artidec  and  detaila  of  the  bnsineiB  conducted  by  the 
defendant,  the  relief  prayed  le  of  tbe  eanie  kind  with  respect  to  all  those  articles 
and  details  and  is  based  on  substantially  eimilar  con  si  derations.  No  hardship  or 
injustice  is  likely  to  result  to  the  defendant  from  the  inclusion  in  one  suit  of  the 
varioue  matters  complained  of.  On  tbe  other  hand,  to  require  the  filing  of  sepa- 
rate bills  relating  respectively  to  the  sereral  matters  set  forth  in  tbe  present  bill 
Mould  involve  great  expense  and  annoyance  to  both  parties."  <i 

It  u  in  this  connection  that  the  tmth  is  to  be  found  in  the  ob- 
servation once  made  hj  Mr.  Justice  Curtis  to  the  effect  that  "  the 
alternative  case  stated  must  be  the  foundation  for  precisely  the  same 
relief."  **  He  waa  speaking  of  the  joining  of  difTerent  causes  of 
action  or  of  putting  into  the  bill  cumulative  facts  all  of  which  con- 
tribute to  a  single  sort  of  relief.  The  observation  is  not  applicable  to 
the  situation  where  on  a  certain  statement  of  facts  the  plaintiff  is 
allowed  to  pray  for  alternative  sorts  of  relief. 

§  261.  Both  Fact!  and  Frayen  Kust  Be  Consistent 

If  the  allegations  of  a  bill  are  self -consistent  in  the  sense  already  ex- 
plained, the  plaintiff  may  pray  for  alternative  relief,  provided  tbe 
two  sorts  of  relief  prayed  for  are,  in  turn,  mutually  compatible  and 
consistent.  We  thus  learn  that  the  vice  of  inconsistency  may  lurk  in 
the  alternative  prayers  as  well  aa  in  i'-A  statement  of  the  case  in  tbe 
bill,  and  in  either  ease  it  is  fatal*" 

4' Another  instance  of  this  sort  of  41  Shields  0.  Bairoiw  (1S64)  17  How. 
hill  in  double  aspect  is  presented  in  a   144,  15  L.  ed.  162. 

case  wber«  the  plaintiff  souffht  to  enjoin  In  line  with  this  lanniage  Is  the  oh- 
a  competitor  from  selling  bookcases  of  serration  often  found  Tn  the  ease*  to 
a  certain  type  on  the  two  distinct  the  effect  that  in  the  bill  in  double  as- 
grounds  of  Infringement  and  unfair  pect  the  plaintilTB  title  to  relief  must 
competition.  Glohe-Wemiclu  Cki.  c.  be  precisely  the  same  in  each  erent. 
Fnd  Maoey  Co.  (1902)  56  C.  C.  A.  301,  American  Box  Mach.  Ca.  e.  Crounau 
119  Fed.  696.  (1692)   67  Fed.  1021. 

In  a  suit  to  aet  aside  a  foreelnsure  **  In  conformity  with  the  language 
dceree,  eharges  of  fraud  on  tbe  part  of  of  the  decisions  we  say  that  the  a1t«ma- 
the  ttuatae  may  be  joined  with  allege-  tive  prayer  roust  be  consistent,  or  oom- 
tfauM  of  invalid  action  on  the  part  of  patible,  with  the  primary  prayer  for 
the  oonrt,  for  both  eharfnes  look  to  the  special  reliefs  the  two  prayers  must  not 
same  relief,  namely,  the  setting  ostdn  of  be  antagonistic,  so  tt  is  said.  It  must 
the  decree.  Cutter  f.  Iowa  Water  Co.  be  confessed  that  the  meaning  of  this 
(18M)   96  Fed.  7B0.  language  is  not  very  clear,  and  we  be- 


148  FEDERAL  EQUITY  PRACTICE.  [§  262 

§  862.  AltenuitiTe  Praynt  Founded  on  SnooeuiTe  EqnitiM. 

In  a  great  many  of  the  cases  where  it  is  proper  to  pray  for  altema- 
tive  relief,  it  will  be  found  that  the  two  equities  on  which  the 
respective  prayers  are  based  are  successive  equities,  that  is,  ooe  state- 
ment of  facts  is  set  forth  which,  if  proved,  will  justify  certain  relief, 
aud  then  another  statement  of  facts  raising  another  equity  and  jus- 
tifying other  relief  is  also  set  forth,  there  being  no  inconsistency 
between  the  two."" 

JfcOratc  V.  Wood»  (1399)  M  Fed.  H:  L*nd  subject  to  a  trust  deed  nms  told 
hy  the  truHtee  under  the  poner  or  ssle  contained  ia  the  instrument.  The  beoefi- 
ciai7  under  the  trust  deed  became  purchaser,  and  he  thereupon  entered  into  a 
written  contract  with  the  prior  owner  and  trustor  and  agreed  to  reconvej  the  land 
to  him  within  t«n  days  if  the  latter  would,  within  that  time,  pay  a  sum  equiva- 
lent to  the  trust  d^t  and  a  stipulated  bonus.  The  ntonej'  was  duly  tendered  in 
conformity  with  this  agreement,  but  the  purchaser  refuted  to  convey  as  he  had 
jiromised.  A  bill  was  then  flied  by  the  trustor  attacking  the  sale  as  illegal,  and 
aiiklDg  that  it  be  set  aside.  The  bill  prayed,  in  the  alternative,  that  il  the  cour^ 
should  hold  the  sale  to  be  fiood,  then  the  contract  to  reconvey  should  be  enforced. 
In  holding  that  this  was  a  proper  situation  for  a  prayer  of  alternative  relief,  the 
court  said:  "They  are  not  inconsistent  or  incompatible  with  each  other,  and 
they  are  alternative  prayers  founded  upon  the  same  facts,  relating  to  the  same 
subject-matter  In  controversy.  It  is  a  well-settled  principle  of  equity  that  a  bill 
may  Iw  framed  with  a  double  aspect  with  prayers  for  alternative  relief,  but  the 
relief  sought  must  be  founded  upon  the  same  facts,  and  must  be  in  response  to 
the  allegations  of  the  bill."*! 

lieve  it  to  be  a  result  of  a  confusion  ent  with  the  primaij  special  prayer  Is 

of   Ideas.     In   every  cas«   where   an   al-  dangerously  near  being  a  contra^ction 

temative  prayer  is  tolerated  and  relief  In  terms. 

granted  under  such  prayer,   there  is   a        ^^  Compare  Jahn  r.  Champagne  Lum- 

eertaitt    antagonism,    or    inconsistency,  ber  Co.    11906)   UT  Fed.  631. 
between  the  primary  and  the  alternative        ei  See   Bhields  r.   Barrow    (1864)    17 

prayer.     The  two  are  different  aspecU  How.  130.  15  L.  ed.  158;  Hardin  v.  Boyd 

or  tbeoriee  of  the  case.     We  submit  that  (ISM)    113  U.  S.  756.  28  L.  ed.  1141.  5 

the    inconsistency   that   the   law    repro-  Sup.  Ct.  771;  Mavnard  v.  Tilden  (1886) 

bates   is  the   inconsistency  that   resides  28  Fed.  703;   Fisher  V.  Moog   (1880)   39 

exclusively  in  the  case  as  stated  in  the  Fed.  667. 

hill,  and  nowhere  else.  Equity  evident-  Where  a  bill  sets  forth  a  good  cause 
ly  cares  less  for  the  plaintiflTe  incon-  of  action  for  the  speciflc  performance 
s'istency  as  to  the  theory  of  his  case  and  of  a  contract  for  the  conveyance  of  rest- 
less for  his  mistaken  new  as  to  the  re-  ty,  but  it  yet  appears  that  specific  per- 
Hef  to  which  be  ia  entitled  than  it  does  fnnnance  cannot  be  obtained  because  the 
for  an  inconsistency  in  the  facts  that  defendant  has  disabled  himself  from 
cnnxtitute  the  basis  for  relief,  Partic-  performing  by  selling  the  property  to 
iilarly  instructive  on  this  point  !s  Wig-  another,  it  is  proper  for  the  prayer  to 
gins  Ferry  Co.  v.  Ohio  etc.  R.  Co.  ask  for  a  money  judgment  for  the  dam- 
(1892)  142  U.  S.  306,  416,  35  L.  ed.  agea,  the  other  alternative  being  out  of 
1055,  1061.  the  question.  Townsend  e.  Vander- 
"^e  proposition  that  the  prayer  for  werker  (18B5)  160  U.  S.  171, 16  Sup.  Ct 
native  relief  mv  '       ■  ■     •  --  -      - 


alternative  relief  must  not  be  ineonsist-  258,  40  L.  ed.  383, 
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§  S93.  Seoondar;  Belief  Oiaated  Where  Prmcipal  Belief  Denied. 

A  party  who  seeks  to  avoid  a  liability  or  sot  aaidc  a  conveyance 
may  sometimes  pray  in  the  alternative  that  if  tlie  principal  relief  is 
denied  he  may  yet  have  a  decree  adjudicating  hia  rights  in  other 
respects."* 

1.  Virginia  Camliiw  eto.  Co.  e.  Bomt  iwr.  Co.  (C.  C.  A.;  1002)  6!  C.  C.  A.  21, 
113  Fed.  1;  A  bill  wsi  filed  by  inaunnce  companies  to  secure  an  injunction 
agkinat  aetiona  at  law  on  aeveral  Are  policies.  The  ground  alleged  tor  relief  was 
that  the  policie*  were  procured  by  fraud.  There  was  an  alt«matiTe  prayer  that, 
in  the  event  the  companies  should  be  found  to  be  liable  on  the  policies,  tbo  extent 
of  their  several  liability  should  be  determined  and  the  loss  apportioned.  It  was 
held  that  this  was  a  proper  ca^e  for  giving  the  bill  a  double  aspect. 

2.  AitcAte  v.  Sayera  (1900)  100  Fed.  620;  A  bill  was  filed  to  set  aside  a  convey- 
ance of  land  under  attachment  proceedings  and  also  to  set  aside  a  conveyance 
of  the  same  land  under  a  taji  sale,  on  the  ground  of  irregularities  in  the  sales. 
The  conveyances  in  question  covered  only  an  undivided  interest  in  the  land;  and 
it  was  prayed  in  the  alternative  that  if  the  court  should  adjudge  those  conveyances 
to  be  good,  then  a  partition  of  the  same  should  be  granted  and  the  plaintiff's 
part  set  aside  to  him  in  severalty.  It  was  held  to  be  a  proper  situation  for  the 
alternative  prayer. 

3.  Kiiher  v.  Uoog  (1889)  39  Fed.  666;  A  creditors'  bill  sought  to  have  a  con- 
veyance of  property  by  the  debtor  set  aside  as  illt^l  and  fraudulent.  It  was 
alleged  that  the  conveyance  in  question  was  either  altogether  fletitioua  and  simu- 
lated or  was  voluntary  and  not  supported  by  a  consideration.  It  was  also  alleged 
that  at  most  the  grantee  was  merely  holding  the  property  as  security  for  his  debt, 
which  was  leas  than  the  recited  consideration.  It  was  prayed  that  Uie  MMiveyance 
be  set  aside  and  that  the  prapert;  be  sold  to  the  end  that  its  proceeds  might  b« 
applied  to  ttie  payment  of  any  just  claim  of  the  grantee  and  then  to  the  payment  of 
the  plaintiff's  debt;  or,  if  the  conveyance  was  found  to  be  entirely  without  oonaid- 
eration,  that  then  the  whole  of  the  proceeds  should  be  applied  to  the  claims  of  ths 
various  creditors.  It  was  held  that  the  special  prayer  was  sufficiently  certain  and 
consistent  and  that  the  desired  relief  could  properly  be  given  under  it,  and  if  not 
under  it,  then  under  the  general  jwayer. 

4.  D.  A.  Tompkiiu  Co.  v.  MontieeOo  Cotton  00  Co.  (lOOfi)  137  7ed.  625. 
The  vendor  of  machinery  intended  for  use  in  a  factory  filed  a  bill  to  recover  the 
unpaid  purchase  money  and  tor  e4]uitable  relief  in  one  of  three  altemativ* 
aspects,  as  follows:  (1)  He  alleged  that  the  debt  was  secured  t^  the  statutory 
materialman's  and  contractor's  liens  and  prayed  that  such  liens  be  enforced. 
12)  He  also  all(^^  that  the  contract  for  the  sale  of  the  machinery  was  a  con- 
ditional sale,  and  in  this  aspect  prayed  that  the  machinery  might  be  restored 

■Hn  Rign^  v.  De  Graw  (1000)  100  and  (2)  to  redeem  from  the  foreclosure 
Fed.  213,  a  bill  was  maintained  in  sale,  in  the  event  the  trust  deed  should 
double  aspect  which  sought  ( 1 )  to  can-  be  held  to  be  blading.  The  case  was 
eel  a  deed  of  trust  and  set  aside  a  sale  reversed  on  another  ground  in  Stout  v. 
of  the  property  thereunder  on  the  Rlgney  (IWI)  107  ^d.  640. 
ground  of  the  insanity  of  the  grantor. 
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to  him.  (3)  He  areired  th»t  the  contwct  might  possibly  be  treated  u  mn 
equitable  mortgage.  In  which  aspect  the  court  was  uked  to  foraeloM  the  tame. 
Relief  una  granted  in  thu  aspect  of  the  case. 

g  284.  Koltifarioiuiiesi  u  AiToctiiig  Eight  to  Secondary  oi  Altenia. 
tive  Belief. 

The  application  of  the  rule  stated  in  the  preceding  section  is  sab- 
iect  to  be  controlled  by  the  considerationa  applied  in  wgard  to  multi- 
fariousneaa  generally;  and  if  it  appears  that  to  entertain  the  suit,  as 
presrated  in  double  aspect,  would  be  inconvenient  and  involve  a 
oenfiui{A  ^  diffOTOBt  ri^  «£  Mtio%  tbe  bill  Mttiivt  be  mwa> 
tained." 

§  Mff.  Diuretlon  of  Court  u  to  Ghutinff  AltemstiT*  fttUef. 

It  is  not  unimportant  to  add,  in  this  connection,  that  sooner  or 
later  the  principle  will  be  recognized  that  the  power  of  the  court  to 
entertain  a  bill  in  double  aspect  is  largely  a  matter  of  judicial  discre- 
tion. This  problem  in  fact  presents  an  aspect  of  the  broader  queatimi 
of  mnltifarionsness,  and  must  be  determined  on  the  same  considera- 
tions and  principles.  We  shall  learn  in  the  discussion  of  multifari- 
ousness that  in  its  ultimate  analysis  the  law  on  this  subject  is 
dependent  on  considerationa  of  convemience  and  discretion.  The  prin- 
ciple already  worked  out  in  r^ard  to  mnltifariougness  must  also  be 
applied  in  regard  to  the  matter  of  the  filing  of  a  bill  in  double  aspect. 
We  suggest  further  that  just  as  the  tendency  in  regard  to  multifari- 
ousness is  constantly  towards  liberality,  so  In  connection  with  the 
bill  in  double  aspect  we  find  the  later  decisions  evincing  a  broader 
and  more  liberal  attitude.  The  decisions  and  especially  the  dicta  of 
the  supreme  court  fifty  years  ago  are  decidedly  more  close  and  rigor- 
ous than  the  present  practice  of  the  federal  courts.  The  earlier  eases 
go  upon  the  idea  that  there  is  some  unbending  criterion  by  which  to 
determine  in  every  case  whetlier  a  bill  may  be  maintained  in  double 
aspect.  As  long  as  this  idea  prevailed  the  mle^  or  supposed  rule,  in 
regard  to  bills  in  double  aspect  was  broadly  stated  as  being  of  uni- 
versal application.  But  as  the  fact  is  recognized  that  the  matter  is, 
after  all,  largely  one  of  discretion,  this  attitude  will  be  changed. 
And  it  is  being  changed  now.  It  is  not  surprising  that  at  this  junc- 
ture the  cases  should  be  somewhat  discordant. 

iiSi.  Ixmit,  etc.  R.  Co.  v.  Terre  A.|  ISM)  18  C.  C.  A.  S7S,  »  U.  &  ^>>. 
Baute.  ete.  R.  Co.  (18S8)  33  Fed.  440;  428,  M  Fed.  BSO;  Cutter  o.  Iowa  wiUr 
"     '  '.  Chicago,  etc.  R.  Co.  (C.  C.  Co.  (1868)  96  Fed.  777. 
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§  2M.  0«iieral  Conaltiiloii. 

From  what  haa  been  mid  the  general  coacloBicm  is  to  be  drawn  thftt 
a  bill  maj  be  framed  in  double  aspect  and  alternative  relief  prayed, 
if  the  case  made  in  the  bill  is  consistent  with  itself  and  the  alterna- 
tive special  prayer  is  also  oompatible  with  the  primary  BpeciAl 
prayer;  and  the  question  as  to  when  the  case  is  thus  consistent  and 
the  prayers  are  thus  compatible  is  a  matter  largely  of  judicial  discre- 
tion to  be  determined  on  considerations  of  propriety  and  convenienoe. 

§  267.  EzoeptioQ  Where  Bill  Chaif:ei  liraud  as  C^vamen  of  ActioB. 

To  this  rule  there  is  one  exception,  or  perhaps  it  may  be  more 
accurately  said,  there  is  one  class  of  cases  wherein  the  courts  will 
absolutely  refuse,  as  a  matter  of  discretion,  to  allow  the  bill  to  be 
maintained  in  double  aspect  The  cases  referred  to  are  those  in 
which  the  bill  charges  fraud  or  imposition  and  relief  in  one  aspect  is 
sought  expressly  on  this  ground.  Here  the  conrt  will  not  permit  the 
plaintiff,  when  he  has  failed  to  prove  the  charge  of  fraud  or  imposi- 
tion, to  obtain  relief  on  some  other  aspect  of  the  case.  This  rule  is  no 
doubt  based  on  the  same  consideration  that  underlies  the  refusal  of 
the  court  to  grant  relief  under  the  general  prayer  in  such  oases."^  We 
are  bound  to  add  that  the  rule  here  stated  is  not  clearly  brought  out  in 
the  authorities,  but  it  appears  to  be  a  just  one;  and  as  it  tends  to 
reconcile  the  cases,  it  is  advanced  for  what  it  may  be  worth.  Its 
chief  support  is  found  in  the  analogous  rule  which  denies  relief  under 
the  general  prayer  when  the  charge  of  fraud  ia  disproTed.'" 

1.  KUelda  v.  Barron  (18H)  IT  Hov.  IM,  144,  15  L.  ed.  169,  102;  la  a  b;U 
Bkd  to  HttiM  the  rMcission  oi  &  oontntct  for  tha  sale  at  land  on  tbe  groond  «( 
impoaitloa  and  for  other  eavBCB,  an  altemative  prayer  caimot  be  joined  to  thft 
effect  that,  if  the  court  ahould  And  that  the  contract  is  valid,  then  and  in  auch 
event  speciflo  perfonnance  may  be  grant«d.>E 

2.  CeUa  v.  Brmvn  (C.  C.  A.t  1*06)  75  C.  C.  A.  608,  144  Fed.  7^  7Hf    la  « 

ii  gee  anil,  |  2S>.  ground  stated  bj  ni,  or  on  the  fronnd 

*t  Eyre  v.  Potter  (1863)  16  How.  43,  pointed  out  bj  the  supreme  court  itself 

14  L.  ed.  002;  Spies  r.  Cbicaeo,  etc.  R.  In  Hardm  «.  Boyd    (18S4)    U3  U.  6. 

Co.   (1889)   6  hJL^.  666,  40  Fed.  34.  764,  28  L.  ed.  1143. 

Et  The   court   did   not  expressly   base       The  broad  rule  stated   In   Shields   C. 

its  decision  in  this  case  on  the  ground  Banow  has   caused   some  trouble.    In 

that  the  Mil  charged  fraud,  bwt  on  a  St.  Lonis  ct«.  R.  Co.  0.  Tsttb  Haute 

general  principle  which  appeara  to  have  etc.  R.  Co.  (1888)   33  Ted.  440,  It  WM 

been   too   bn»d1y   atat^   by   the  court,  applied  erroneonsi^,  so  it  appmrs  te  us, 

Tbe  modem  tendency  appears  to  be  to  to  a  case  where  fraud  was  not  allied 

break  away  from  the  broad  rule  there  at  all.     In  this  latter  ease  tbe  bill  eo>Bld 

■tated,    and    consequently    the    decision  well  have  been  entertained  couistently 

ia  sow  best  supported  on  tbe  narrower  with  good  authorities. 
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bill  fllad  to  enforM  rights  growing  out  of  and  dependent  upon  the  eiJataMe  of  a 
eaunmiiMted  reorgudiation  of  two  rmilrowl  ecmpuuea,  it  ii  not  permliaibl*  ta 
join  ft  pTftj'er  in  the  ftltenuitive  aeekii^  to  impeach  the  whole  reoigMiintiaii 
•ebcme  aa  (rftndnlent  and  invalid. 

§  M8.  If  Tnod  FiOToa  Fluntifl  Xay  Van  AltanuitiTe  Bdief. 

The  rule  that  disablea  a  plaintiff  who  seeks  relief  on  the  ground  of 
fraud  from  maintaining  \ih  bill  on  any  other  ground  applies  onl; 
where  the  charge  of  fraud  is  disproved.  If  the  charge  of  fraud  is 
substantially  made  out  and  yet,  for  some  reason  or  other,  the  plain- 
tiff is  not  entitled  to  the  particular  priiiiar>'  relief  Boufjit  in  respect 
to  the  fraud,  he  may  obtain  relief  under  an  alternative  prayer  not 
based  on  the  charge  of  fraud.  Furthermore,  if  the  plaintiff  has 
failed  to  insert  the  alternative  prayer  in  his  original  bill,  he  may  be 
permitted  to  amend  at  the  hearing  so  as  to  include  such  a  prayer." 

§  868.  Bivht  to  AlteniatiTe  Selief  u  Affected  by  Partiea. 

The  right  to  maintain  a  bill  in  double  aspect  is  sometimes  depend- 
ent on  a  consideration  of  the  question  of  parties.  If  the  necessary 
parties  are  different  in  the  two  aspects  of  the  bill  it  cannot  be  main- 
tained, so  it  has  been  held ; "  but  possibly  this  rule  may  not  be  uni- 
versally applicable, 

%  t70.  fltriking  Out  or  WalTiny  AlternatiTe  Prayer. 

Where  a  bill  in  double  aspect  is  not  maintainable  as  such,  by  rea- 
son of  a  diversity  of  the  parties  in  the  two  aspects,  but  is  maintain- 
able in  either  aspect  separately,  the  court  will  require  the  plaintiff 
to  elect  and  amend  by  striking  out  the  prayer  for  one  relief  or  the 
other.  Even  though  no  question  is  raised  by  the  adverse  party,  the 
court  of  its  own  motion  will  see  that  the  litigation  is  put  in  form  to  be 
disposed  of  understand  ingly.  ^loreover  if  it  appears  that  the  defend- 
ant, without  objection  from  the  plaintiff,  has  treated  the  bill  as 
being  in  only  one  aspect,  this  construction  may  be  adopted  by  the 
court  and  the  other  aspect  of  the  bill  ignored  without  any  order  or 
amendment  at  alL*' 

"Hardin  p.  Boyd   (1884)   U3  U.  S, 
7S6,  28  L.  ed.  1141;  Graffam  c.  Burgeta   i 
(ISBfi)    117  V.  S.  ISO,  20  L.  ed.  839. 

*T  American  Box  Blach.  Co.  t>.  Croa- 
man  (1892)  fi7  Fed.  1021. 
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Prayer  for  Process. 
§  S71.  Flayer  for  ?rooeti  of  Subpoena. 

The  last  formal  part  of  the  bill  ia  the  prayer  for  process,'  process 
being  necessary  in  order  that  the  defendant  should  be  bronght  into 
court  In  the  early  history  of  equity  procedure  the  prayer  for 
process  seema  to  have  been  considered  more  important  than  ths 
prayer  for  relief;  and  in  specimens  of  the  early  bills  it  will  be 
found  that  the  prayer  for  process  usually  precedes  the  prayer  for 
-  relief."  In  modem  times  the  sequence  of  the  prayers  for  process  and 
for  relief  somehow  became  changed,  and  in  the  form  books  the  prayer 
for  relief  ia  usually  inserted  in  the  bill  before  the  prayer  foi 
process. 

The  proper  process  of  the  court  of  equity  for  compelling  the 
defendant  to  appear  and  answer  the  bill  ia  a  writ  of  subpoena,*"  and 
every  bill  should  conclude  with  a  prayer  that  such  process  may  issue 
against  the  defendant  to  compel  him  to  appear  and  answer  &e  bill 
and  to  abide  by,  and  perform,  the  decree  of  the  court 

Absence  of  a  prayer  for  process  renders  the  bill  defective,  and  it 
is  perhaps  subject  to  demurrer  on  this  account  We  incline  to  the 
opinion,  however,  that  the  more  proper  way  in  which  to  raise  Uiia 
question  would  be  by  motion  to  dismiss  the  bill  for  lack  of  the 
requisite  formality."'  By  answering  and  going  to  a  hearing  on  the 
merits  a  defendant  waives  the  want  of  a  prayer  for  process.^* 

"This  IB  the  uiual  order  of  the  a  writ  to  Cftuse  the  said  William  to 
prajerg  in  the  early  billa,  aa  may  be  come  before  you  in  the  Chancery  of  our 
seen  by  referenee  to  Baildon'B  Select  Lord  the  King  to  be  there  examined 
Cams  in  Chancery,  paaaim.  The  fallow-  touching  the  matter,  and  moreover  gra- 
ing  prayer  at  the  end  of  an  early  bill  ciously  to  ordain  that  the  Baid  John 
is  perhaps  typical :  "  May  It  pleaae  Bernard  may  be  restored  to  bis  benefice, 
your  most  Kverend  Pat«mity  ana  most  bo  that  he  he  not  so  deprived  of  his  Hve- 
gradous  Lordship,  in  consideration  of  lihood,  for  Grod  and  in  way  of  charity." 
what  is  said,  and  to  the  end  that  the  Selden  Society,  Select  Cases  in  Chan., 
said   John   may   not   through   hla   good   No.  66,  p.  69. 

nature  be  undone,  which  God  forbid,  to  Sometimes  the  piftyer  was  merely  for 
cause  by  your  writ  the  said  Phillip  to  a  general  remedy  without  mentioning 
ccsne  before  you  in  the  Chanceiy  on  a  any  writ,  but  the  writ  issued  just  as  S 
certain  day  to  come,  and  there  to  hear  it  had  been  specially  prayed  for.  6onie- 
and  see  the  writinn  and  other  evidences  times  the  prayer  was  merely  for  a  writ 
to  ba  shown  in  this  behalf  by  the  said  without  reference  to  the  reme*^,  it  be- 
•np^lant,  and  to  examine  the  said  Phil-  ing  supposed  that  when  the  party 
lip  In  this  behalf,  and  thereupon  to  do  should  be  gotten  into  court  tfa»  right 
Hit  fttUhnent  of  justice  to  the  parties,  ranedy  would  be  devised.  Selden  Society, 
for  God  and  in  way  of  charity."  Selden  Select  Cases  In  Chan.,  xiv. 
Soeie^,  Select  Cases  in  Chan.,  No.  96,  »»  Equity  rule  7. 
p.  SB.  *i  See   James   V.    Landes    (ISB7]    H 

But  the  prayer  for  relief  was  often   Fed.  73. 
quite  specific:  ^Wbenfore  may  It  please        <i  Segee  v.  Thomaa   (1803)   3  Blatchl 
your  most  giadovia  Lordship  to  grant  11,  Fed.  Cas.  No.  12,033. 
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§  272.  Naming  of  Defendants 

The  prayer  for  process  must  mention  the  name  of  the  defendant, 
or,  if  there  are  more  than  one,  the  names  of  all  of  them.  Thia 
enumeration  of  the  defendant  should  be  in  conformity  with  the 
enumeration  given  in  the  introductory  part  of  the  bill.** 

The  naming  of  the  defendant,  or  defendants,  in  the  prayer  for 
process  is  an  important  feature  of  the  prayer.  It  is  required  not  only 
by  equity  rule  23  but  also  by  the  settled  practice  of  the  English  chan- 
cery. Indeed,  under  the  English  practice,  it  was  the  naming  of  the 
defendant  in  the  prayer  for  process  rather  than  in  the  introductory 
part  of  the  bill  that  really  made  him  a  defendant  in  the  suit.  As 
was  OQce  quaintly  said  by  Lord  Chancellor  Parker,  "  the  plaintiff 
may  complain  and  tell  stories  oi  whom  he  pleases,  but  they  only  are 
defendants  against  whom  process  is  prayed."  **  The  mere  naming  of 
a  party  as  defendant  in  the  bill  without  praying  process  against  him 
does  not  makes  him  a  defendant,**  unless,  of  course,  he  appears  and 
submits  to  the  authority  of  the  court-  Even  though  a  person  ia  out  of 
the  jurisdiction  of  the  court,  his  name  should  appear  as  a  defendant 
in  the  prayer  for  process  as  well  as  in  the  introduction,  for  perchance 
he  may  come  within  the  jurisdiction  where  prooess  may  be  served  on 
him.?* 

The  failure  to  specify  the  names  of  the  defendants  in  the  prayer 
for  process  renders  the  bill  defective,  and  there  is  authority  to  the 
effect  that  such  a  bill  is  demurrable.*^  But  this  is  very  doubtful. 
We  would  say  that  the  defect  l8  purely  one  of  form,  and  should  be 
taken  advantage  of  by  motion  to  dismiss.  Certainly  the  court  may, 
when  its  attention  is  directed  to  the  matter,  direct  the  bill  to  be 
amended  in  this  respeot^  and  it  sometimes  will  even  do  so  on  its  own 
motion.** 

It  has  been  held — and  in  our  judgment  properly  held — tliat  where 
the  defendants  who  are  required  to  answer  are  named  and  plainly 
de^gnated  in  the  body  of  the  bill,  a  demurrer  based  on  the  ground 
that  they  are  not  named  in  the  prayer  for  process  or  that  the  bill 
has  no  prayer  for  process  at  all  will  not  lie.*'    The  equity  rule  re^uir 

*t  Eqiutr  rale  23.  *«  City  of  CuUbad  ■>.  TibbeUa  ( 18S2) 

•«  F»wkM  t..  Pratt  (1718)  1  P.  Wim.  61  Fed.  8SS. 

fi93.  •>  JeniiM  e.  Undu  (1887)  84  F«d.T3. 

*i  1  Dan.  Cb.  Pr.  600.  See  United  BUtta  v.  Agler   (18M)  82 

«t  1  Dan.  Cb.  Fr.  600;  Equity  rule  82.  Fed.  824. 

•1  Goebel    v.    Am.    Bkilwiiy    eU.    Co. 
(1893)  fi6  Fed.  aW. 
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ing  the  names  of  the  defendants  to  be  inserted  in  the  prayer  iar 
process  is  to  be  followed  because  it  is  a  rtile,  and  a  proper  rnle,  but 
that  a  failnre  to  comply  with  it  is  grave  enough  to  justify  sustaining 
a  demurrer  solely  on  that  ground  cannot  be  admitted.  Under  the 
equity  rules,  a  subpoena  from  a  federal  court  of  equity  issues  as  of 
cours^'"'  and  when  it  is  once  issued  against  a  defendant  named 
in  the  introduction  or  in  the  body  of  die  bill,  it  must  be  considered 
valid  process.  It  is  essential  that  the  defendants  should  be  clearly 
designated  as  such ;  but  it  cannot  be  material,  so  far  as  the  validity  of 
the  process  is  concerned,  whether  they  are  designated  by  praying 
preeeu  afminat  th«m  in  tlw  OAial  form  or  ^  aiijr  poBitive  allegation 
in  tlte  bill  that  tb^  ate  im^lea^  ee  ddfeAdants.'^  Certkltily,  a 
deeran  will  not  be  iet  aside,  as  againdt  a  partieulaT  defendant,  merely 
beoansa  his  name  was  not  mentionect  in  tne  prayer  for  ptoceu,  ivbere 
he  was  otherwise  named  as  a  defendant  in  the  bill^  and  process  «as 
duly  issued  and  served  on  him.  The  rule  requiring  that  the  prayer 
for  process  shall  contain  the  names  of  all  the  defendants  mentioned 
in  the  introductory  part  of  the  bill  can  only  be  treated  as  a  formal- 
ity." A  general  appearance  has  been  held  to  operate  as  a  waiver  of 
the  objection  that  a  def^idant  was  not  named  in  the  prayer  for  sub- 


§  878.  SlatMieilt  •!  Dafflsdallt'i  HjMritr. 

If  one  of  the  defendants  is  known  to  he  under  age  or  otherwise 
under  guardianship,  this  circumstance  should  be  mentioned  in  the 
prayer  for  process,  so  that  the  court  may  be  advised  of  the  matter  and 
may  make  such  orders  or  take  such  steps,  on  the  return  of  the  process, 
as  may  be  necessary  to  protect  him.'* 

§  274.  Defendant  Formerly  Beqnired  to  Anfwer  on  Oath. 

In  the  prayer  for  process  it  used  to  be  customary  for  the  plaintiff 
to  pray  that  the  defendant  should  be  required  to  answer  the  bill  on 
oath ;  and  formerly  every  answer  had  to  be  under  oath  whether  the 
plaintiff  expressly  called  for  the  oath  or  not,  unless  upon  consent  of 
the  parties  the  court  made  an  order  dispensing  with  the  oath.^'' 

TOEqui^  rule  12.  n  Buerk  o.  Imhaeiuer  (18S1)  8  Fed. 

TiSee  Elmendorf  V.  Del 
1  Hopk.  Ch.  BBS. 

"Cornell  v.  Oreen  (U 
881,  823,  affirmed  (C.  C. 
C.  C.  A.  86,  OS  Fed.  33i. 


156  FEDERAL  EQUITY  PRACnCE.  [|  275 

§  276.  Flaiatiir  How  Permitted  to  Wuve  Oath. 

At  the  December  Term  1871,  the  aupreme  court,  by  an  amendment 
to  equity  rule  41,  made  an  inooTation  in  the  former  practice,  and 
established  the  present  rule  that  the  plaintiff  may,  in  his  bill, 
expressly  waive  the  defendant's  oath.  This  waiver  should  be  ex- 
pressed, in  the  prayer  for  process,  by  asking  that  the  defendant  be 
required  to  answer  the  all^ations  of  the  bill,  "  but  not  under  oath,  the 
oath  being  waived." 

This  privilege  of  waiving  the  oath  extends  to  the  whole  of  the 
answer  or  to  aueh  interrogatories  only  as  the  plaintiff  is  pleased  to 
specify ;  and  furthermore,  the  oath  may  be  waived  as  to  one  respond- 
ent and  not  as  to  another.  The  effect  of  waiving  the  oath  is  not  to 
deprive  the  defendant  of  the  right  to  swear  to  his  answer  if  he  sees 
fit,  for  this  he  may  still  do,"  but  it  does  deprive  him  of  the  benefit  of 
the  answer  as  evidence  at  the  hearing  on  the  merits. 

The  waiver  of  the  defendant's  oath  to  the  answer  may  be  put  in  the 
form  of  a  foot-note  memorandum  accompanying  the  bill  or  interroga- 
tories, such  memorandum  naming  the  parties  as  to  whom  the  oath  is 
waived.  In  a  case  where  this  is  done  the  waiver  of  oath  will  extend 
to  a  new  defendant  added  by  amendment,  provided  the  original  foot- 
note memorandum  is  also  amended  by  including  his  name.^' 

■1  Fiaber  v.  Uook  (1880)  39  Fed.  665. 


CHAPTER  VL 

BHiL  IK  EQUITY  {omUwutd). 

Document*  attd  EmMriU. 

S  £76.  Pleading  of  Documents  and  Their  Contents. 

277.  OeneMlIr  O11I7  Substance  of  Documenta  to  Be  SUtad. 

S78.  DocumeoU  Pleaded  According  to  Legal  EfTeet. 

27ft.  When  Docnm^ts  to  Be  Set  Ont  in  Full. 

290.  Exhibit  Uimeeesur;  if  ContenU  Pleaded. 

281.  Exhibit  CoDsidered  Part  of  Bill. 

262.  Inoorporation  of  Other  Bill  by  Reference. 

283.  Exhibit  Beat  Evidence  of  Contente  of  Document. 

2S4.  Recitals  of  Document  Presumed  Correct. 

28S.  Record  and  Documents  Remain  in  Clerk's  OfBce. 

Interpreiatiott  of  the  Bill. 
2S0.    Prindple  of  Construction. 

287.  Bill  Interpreted  So  as  to  Harmonise  Allf^tiooa. 

288.  InterpretalJiXi  to  Save  Equity  of  Bill. 

289.  lDt«rpretatioQ  to  Bave  Jurisdiction  of  Court. 

290.  Ambiguous  Allegations  Construed  against  Pleader. 

Boanddl  and  Impertinence  in  BUI*. 

291.  Impertinent  Allegations. 

292.  Impertinence  and   Prolixity  Distinguished. 

293.  Attitude  of  Courts  as  R^ards  Impertinent  Allegations 

Eaeeption*  for  Impertinence  and  Scandal. 

294.  Time  for  Talcing  Exceptions  for  Impertinence. 
£05.     Form  of  Exceptions. 

296.     Exception  Must  Be  Good  as  to  Whole. 

207.    Disposing  of  Exceptions—Reference  to  Master. 

External  FormaUtiea  Pertaining  to  BUL 

206.  Paragraphic  DiTision  of  Bill. 

200.  Signature  of  Counsel. 

300.  How  Signature  Must  Be  Affixed. 

301.  CHijeetion  for  Absence  of  Signatora. 

302.  Plaintiff's  Signature. 

303.  Verification  of  Bill. 
XH.  Manner  of  Verification. 

30C.    Substance  of  Hatters  Verified. 
306,    UotJon  to  Dioniss  for  Lack  of  Formality. 
167 


188  FEDERAL  EQUITY  PRACTICE.  [§§  276-278 

Documents  and  Exhibits. 

§  376.  Pleading  of  Doonmenti  waA  Their  Contenti, 

It  freqaently  happens  that  facts  necessary  to  make  ont  the  plain- 
tiff's  ease  are  contained  in  written  inatniments,  papers,  documents, 
deeds,  and  records;  and  sometimes  written  instruments,  papers,  docu- 
ments, deeds,  or  records  are  the  very  foundation  of  the  suit.  The 
question  arises  as  to  tiie  mode  in  which  these,  or  their  contents,  are  to 
be  pleaded  in  the  bill.  The  first  principle  to  be  borne  in  mind  is  that 
good  pleading  requirea  that  everything  material  to  the  case  should  be 
set  forth  in  the  bill  by  proper  averments.  The  body  of  the  bill  should 
contain  the  substance  of  the  case.  "  It  is  always  neoessary  in  draw- 
ing bills  to  state  the  case  of  the  plaintiff  clearly,  though  succinctly, 
upon  the  record."  *  Now  it  is  obvious  that  different  situations  may 
well  be  dealt  with  in  different  ways  by  the  pleader.  He  may  set  out 
the  instrument,  document,  or  record  in  extenao  in  the  body  of  his  bill, 
or  he  may  set  out  its  substance,  or  he  may  set  it  ont  more  generaHy 
and  attach  the  instrument  or  document,  or  a  copy,  as  an  exhibit  to  hia 
bill,  referring  to  such  exhibit  and  incorporating  it  in  his  bill  by 
reference. 

§  277.  Oenerally  Only  Sabttance  of  Soonnunti  to  Be  Statod, 

The  general  rule  of  correct  pleading  is  that  only  the  substance  of 
documents  should  be  stated  in  the  bill,  and  they  should  not  be  set 
out  in  extenao  unless  this  is  necessary  to  convey  a  proper  conception 
of  the  exact  nature  of  the  cause  of  action.  One  of  Lord  Coventry's 
orders  runs  to  the  effect  that  bills,  answers,  and  replications  shall  not 
be  stuffed  with  repetitions  of  deeds  or  writings  in  hac  verba,  but  the 
effect  and  substance  of  only  so  much  of  them  as  is  pertinent  and 
material  shall  be  stated  and  that  in  brief  and  effectual  terms."  This 
rule  is  substantially  incorporated  in  the  equity  rules  as  follows : 

Equity  Rale  26:  Every  bill  shall  be  expressed  in  as  brief  and  succinct  temis 
as  it  re«80iiably  ca.a  b«,  and  ihall  <)ont>iii  no  unneeettarj  recitals  of  deeds,  docu- 
niente,  contracts,  or  other  instruments,  in  htBO  verba. 

§  878.  Doonmenta  Pleaded  Aooording  to  logal  Effect 

Therefore,  as  a  general  rule,  the  contents  of  deeds,  documents, 
and  other  written  instruments,  so  far  as  material,  should  be  set 
forth  in  substance  according  to  their  legal  effect  as  in  pleadings  at 

1 1  Dan.  Ch.  Fr.  476.  *  Beame*  Ordera  In  Chan.  27,  70,  IW. 
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Uw  rather  dian  aeeording  to  the  exact  form  of  the  words.^  But  tba 
equitj  rule  ie  oot  to  be  ao  nnutnied  as  to  oouotenanoe  billa  that  are 
laokJDg  in  mob  fuUnew  and  detail  of  statemmt  as  will  be  euffioieot 
fairl?  to  apprise  the  defendant  of  tixe  preciao  nature  of  the  eause  of 
a^ion.*  Wben  a  plain,  dear,  and  eonciie  itttament  of  the  charaoter 
and  nibetanoe  of  pertinent  dooumenti  would  be  aoffioient  in  a  bill, 
it  is  bad  pleading  to  eet  tbam  out  at  length.  But  if  the  faoU  appear- 
ing in  the  dooument  are  nacouary  to  maintain  the  Buit  and  those 
facts  are  not  otherwise  set  out,  they  oannot  be  wholly  Axpun^ped.* 
Any  unnecessary  recital  of  a  contract  in  hcBC  verba  in  the  bill  is  a 
violation  of  the  equity  rule.' 

8  SrS.  When  Doounmto  to  Be  tet  Oat  In  Fgll. 

Cases  arise  in  which  it  is  convenient  and  highly  proper  to  set  out 
a  document  or  instrument  in  full.  This  occurs  whenever  any  ques- 
tion in  the  cause  is  likely  to  turn  on  the  precise  words  of  the  inBtnl- 
ment,  as  in  the  case  of  a  bill  filed  to  obtain  the  court's  construction  of 
a  will  that  is  informally  or  inartificially  worded;  '  or,  perhaps,  in  the 
case  of  a  bill  filed  to  obtain  a  cancellation  or  rescission  of  a  contract, 
deed,  or  conveyance.  Indeed,  it  would  seem  to  be  proper  to  set  out 
the  whole  document  in  all  cases  where  it  is  the  real  basis  of  the  suit; 
certainly  so  if  the  pleader  finds  that  he  cannot  easily  frame  a  suc- 
cinct and  solid  statement  of  its  contents.  The  rule  forbidding  the 
Betting  out  of  documents  in  hec  verba  as  formulated  by  Lord  Coven- 
try is  directed  primarily  agaioet  "  vain  repetitions  "  of  deeds  and 
writings,  and  the  equity  rule  referred  to  merely  reprobatea  '*  unneees- 
eary  recitals. "  Wherever  the  setting  out  of  the  contents  of  a  docu- 
ment in  full  is  conducive  to  accuracy  and  is  not  too  far  objectionable 
on  the  ground  of  prolixity,  the  document  may  well  be  pleaded  in 
extenso.  The  objection  to  the  recital  of  documents  in  full  pertains 
rather  to  the  recital  of  evidence  than  to  the  recital  of  documents 
constituting  the  basis  of  the  suit.  If  agreranents  that  are  the  aob- 
ject  of  a  suit  are  ambiguous,  they  may  be  set  forth  in  full  together 
with  the  interpretation  that  the  plaintiff  thinks  they  should  bear.' 

g  SSO.  BihiUt  VuMMMarr  if  Contflato  Pleaded. 

If  the  pleader  sufficiently  sets  forth  the  contents  of  a  document  to 
make  out  his  case,  it  is  not  necessary  to  attach  the  document  to  bis 

1 1  Dan.  Ch.  Pr.  468,  469.  « Boftrd    of    Trade    v.    Nab    Bokrd 

•  ElectroUbntion      Co.      t>.      JadcBOn  (1907)   164  Fed.  238. 

(ISQS)  52  Fed.  773.  t  1  Dsn.  Cb.  Pr.  409. 

c  Nev&da  Nickel  Spidieato  e.  Nfttion-  ■  Einstein  v.  Schneblf  (1898)  89  Fed. 

al  Nickel  Co.  (IBSS)  86  Fed.  486.  640. 
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bill  as  an  exbibit.  He  should  merely  produce  and  prove  it  at  the 
proper  juncture  before  or  at  the  hearing  as  evidence  in  hie  favor. 
Indeed  in  view  of  equity  rule  26,  which  diaapprovea  of  the  unneoea- 
aarj  copying  of  deeds,  contracts,  and  other  docomenta,  it  may  be  said 
generally  that  no  documents  or  copies  of  docnmenta  need  be  filed  aa 
an  exhibit  to  any  bill,  provided  the  cause  of  action  is  otherwise  suf- 
ficiently set  forth."  But  every  document  that  is  essential  to  make  out 
the  plaintiff's  case  should  be  made  an  exhibit,  unless  its  terms  are 
already  actually  recited  in  the  bilL'* 

%  Ul.  Exhibit  Conudmd  Put  of  BtlL 

If  an  exhibit  is  properly  referred  to  and  filed  aa  such  it  becomes 
and  is  considered  a  part  of  the  bill"  The  purpose  of  filing  a  doou- 
meot  as  an  exhibit  is  to  incorporate  it  in  the  bill  by  reference.  This 
avoids  such  disfiguration  of  the  bill  as  would  result  from  setting  out 
the  document  in  the  bill  in  full.  Making  an  exhibit  of  a  document 
enables  the  pleader  to  state  its  contents  in  a  vaguer  and  more  general 
way  in  the  body  of  the  bill  tiian  would  otherwise  be  necessary.  In 
order  to  beoome  a  part  of  the  bill  and  be  treated  as  being  incorporated 
in  it,  the  exhibit  must  be  referred  to  in  explicit  terms  and  filed  as  an 
exhibit. 

Fartee  e.  Tlu>maa  (1SS2)  II  Fad.  780:  In  m  bill  to  deeUN  mnd  exwnte  tlie 
tnuto  of  A  will  it  wm  allied  that  ooe  P.  wm  appoinM  tnutM  by  the  ehMMery 
court  on  the  reaignatioii  of  the  trustees  named  in  the  will.  Tbe  plaintiff  prom- 
Ued  in  the  bill  t«  file  a  certified  eopy  of  the  record  on  or  before  tbe  hearing, 
but  did  not  make  such  record  an  exhibit  to  the  bill.  There  was  used  bj  both 
sides  at  tbe  argument  of  a  demurrer  a  certified  copy  of  the  decree,  but  it  leaned 
not  to  have  been  filed.  It  was  held  that  this  decree  could  not  be  coosldered  as 
any  part  of  the  bill  and  hence  could  not  be  looked  to  oa  tbe  queatlon  raiaad  b; 
the  demurrer. 

§  Hi.  Inoorpontion  of  Other  Ml  by  Setfrcnoe. 

The  allegations  and  statements  of  another  bill  are  inoorporated  by 
reference  in  a  bill  which  specifically  prays  that  such  other  bill  may 
be  taken  as  a  part  of  the  present  bill  In  such  case  the  allegations 
incorporated  by  reference  must  be  answered." 

*  Putnam  e.  New  Albany  (laog)  4  TIB,  Fed.  Cas.  No.  18,aei>]  Bnn  «.  Sar- 
BIss.  365,  Ped.  Gas.  No.  11,481.  pt  (ISfiO)  19  How.  309,  IS  L.  ad.  Oia 

'OMarahall  0.  lunbuU  (1888)  94  n Iifoftn  ff. -Tosea  <18»)  1  Bagrw.  * 
Fea.  82i.  fT  gsa  ttia.  Oaa.  ao.  8,^40. 

iiSupi  V.  Byeis   <1646)    riemptf 
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g  883>  ^Ixlulfit  Be*t  Svidenoq  of  CoQt«tit|  of  Dooomeut. 

If  there  li  an  incooaistency  between  the  avennentB  of  a  bill  Id 
regard  to  tbe  contents  of  a  document  and  the  document  itself  as 
exhibited,  the  latter  must  of  course  control,  as  it  is  the  best  evidence 
of  its  own  contents."  Where  the  allegationa  of  a  bill  are  quite  gen- 
eral and  somewhat  vague,  the  more  apecifie  faets  shown  bj  the  aceom- 
panying  exhibits  will  be  construed  as  qualifying  more  general  allega- 
tions of  the  biU.'* 

S  284.  Baoltali  sf  Doenmont  FresomAd  Correot. 

Where  tbe  document  on  which  a  suit  is  founded  is  not  made  a  part 
of  the  bill,  but  its  general  terms  and  t^;al  effect  are  set  out  and  the 
plaintiff  si|rqifiea  a  readiness  to  produce  the  same,  it  will  be  assumed 
as  against  on?  who  demurs  without  requiring  production,  that  tbe 
Btateipent  ipade  in  the  bill  is  a  correct  statement  of  the  terms  of  that 
instrument.^' 

§  280.  Keoard  and  Dooumenti  Semtin  in  Cl«rk'a  Offloe. 

The  papers,  documents,  and  books  constituting  the  record  In  the 
oasse  should  not  be  allowed  to  b^  taken  from  tbe  clerk's  office  by  any 
person,  nnless  upon  order  of  tbe  court  or  one  of  its  jadges.  But  offioe 
flopiea  can  be  had  by  any  part^  to  the  cause  iqipljing  for  the  aonte,*' 

Interpretation  of  the  BiU. 

%  S86.  Frinoiple  of  Conitmotion. 

By  what  principle  is  a  court  to  be  guided  in  constraitig  and 
interpreting  tbe  allegations  of  a  bill  f  It  is  familiar  learning  that  jn 
construing  common-law  pleadings  every  fair  iutendment  is  dr^wn 
against  tbe  pleader.  Ambiguum  pladimn  interpretari  dehet  contra 
proferentem.    We  do  not  discover  that  this  rule  of  interpr^tatiw  is 

KOreig  c.   Enswll    (1S8Q)    US  III  i<See   No.  &4  of   Bule*  of  Clrcnit 

484;     National    Fuk    Bank    e.    HbIIs  Court  of  FIrat  Circuit. 

418SS)  30  IlL  App.  IT;  Drever  f.  Oolby  No  document  or  pAPer  filed  in  any 

(189&)    OS  111,  App.  347;   Loekbead  0.  oause  t-vd  Teferr^  to  in  the  pleading!, 

fiericelcy  Bprlnga  etc.  Co.   (ISBS)   40  W.  or   properly   canatltuttog   a   portion   of 

V^  SQ3.    Itepncnwcj  between  the  aver-  the  fecord,  nhall  be  withdrawn  without 


ment*  of  a  bill  and  an  exhibit  may  ren-   leave  of  court,  and  then  a  certified  oopj 

"     ""      "    '  ■"    ' """■   shall  b«  Rtained  at  the  azpenae  of  tlia 

partv  withdrawing  the  original.  No.  29 
lab  Ala.  £94,  30  8o7H7.  of  Rulea  of  Circuit  Court  for  B.  P. 


der  tlM'bill  auhjaet  ta  dtraurrer.     Bar-   shall  b«  ictained  at  the  azpenae  0 
rett  t>.  C«ntr»l  Bldg.  etc.  Auo.  {190Q)    partv  withdrawing  the  original.  No.  29 


<  Willard  r.  Davis  (1903)   ISi  Fed.  Louialatut, 

«D3. 

It  New  England  etc  Co.  p. 
(ISOl)  110  Ftd.  20. 

Kf.  Pnw.  Vol.  L— ». 
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followed  in  dealing  with  Uie  alle^tions  of  a  bill,  and  it  is  probable 
that  on  principle  there  should  be  a  difference.  Pleadings  at  common 
law  are  so  drawn  as  to  state  the  legal  effect  of  the  facta  on  which 
the  cause  of  action  is  founded,  while  in  equity  the  bill  ia  a  statement 
of  the  facta,  not  a.  statement  of  the  legal  effect  of  those  facts.  At  an; 
rate,  whatever  the  reason  maj  be,  the  all^stions  of  the  bill  are  con- 
stmed  more  liberally  in  faror  of  the  plaintiff  than  pleadings  at  law. 
We  do  indeed  find  i^cta  to  the  effect  that  the  bill  should  be  construed 
most  strongly  against  the  plaintiff;  and  possibly  a  distinction  mi^t 
be  pointed  out  between,  on  the  one  hand,  the  construction  of  the 
bill  considered  as  a  whole,  that  is,  witb  re^rd  to  the  type  of  tbe  bill 
and  the  nature  of  the  equitable  right  inrolved,  and,  on  the  other  hand, 
the  interpretation  of  particular  ambiguous  all^ations  in  the  bilL 
It  is  certain  that  in  respect  to  the  larger  features  of  the  bill,  it  will  be 
liberally  construed  so  as  to  give  effect  to  any  real  equity  involved  in 
the  case.  As  to  inherently  ambiguous  clauses  and  allc^tiona  it  may 
be  conceded  that  the  court  cannot  be  so  liberal 

§  287.  Bill  Interpreted  So  u  to  HarmoniM  AIlegitioBi. 

A  bill  that  states  a  complicated  cause  of  action  is  often  found 
to  present  different  aspects,  and  it  is  sometimes  difficult  to  determine 
with  certainty  the  exact  nature  of  the  bill.  Thus,  in  the  case  referred 
to  below,  it  was  questionable  whether,  from  the  nature  of  the  allega- 
tions and  relief  sought,  the  bill  should  be  treated  as  a  pure  creditors' 
bill  or  as  a  bill  to  redeem  property  from  a  foreclosure  sal&'^  In 
solving  this  question,  the  court  declared  the  principle  of  construction 
to  be  this,  namely,  that  the  particular  construction  ought  to  be  given 
to  the  bill  that  appears  best  to  harmonize  witb  its  apparent  scope  and 
purpose  and  which  will  not  lay  it  open  to  the  charge  of  stating 
antagonistic  and  confiicting  grounds  of  relief.  Kor,  if  practicable, 
will  that  construction  be  placed  upon  a  bill  which  would  render  the 
greater  part  of  its  allegations  irrelevant  and  immaterial  and  require 
the  rejection  of  those  aUegatious  as  surplusage. 

§  288.  Interpretation  to  Stre  Equity  of  BUL 

If  a  bill  can  be  viewed  either  as  one  sort  of  a  bill  or  another,  the 
courts  will  adopt  that  view  of  it  which  best  justifies  the  relief  to 
which  the  plaintiff  is  entitled.     The  appellate  court  will  incline  to 

}T  Hwriman  t>.  Cbtcago  etc  R.  Co.  (tSM)  12  C.  C.  A.  STB,  64  Fad.  Stt, 
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accede  to'  the  view  of  the  case  taken  in  the  court  below,  if  that  view 
appears  to  be  conducive  to  the  ends  of  justice. 

Brig€*  r.  Bperry  (1677)  OS  U.  S.  401,  24  L.  ed.  390:  .  Tbe  biU  wu  prim&rllj 
framed  with  a  view  to  tbe  dissolution  of  k  p*rtnenhip,  «  aettlanent  of  the  pKrt- 
nerehip  kfTftlra,  a  sale  of  the  partnership  property,  and  a  distribatios  of  its 
proceeds.  In  another  aspect  the  bill  could  be  treated  as  a  bill  for  the  partition 
of  land.  One  species  of  relief  granted  bj  the  lower  cmut  was  an  order  for  the 
held  upon  appeal  that  inasmuch  ui  the  bill  oould  be  viewed  in  the  li^t  of  a  par- 
held  upon  appeal  that  inasmuch  as  the  bill  could  be  riewed  in  the  light  of  a  par- 
titton  bill  as  well  as  a  bill  for  dissolution,  this  relief  could  be  jUBtifl«d. 

§  280.  ZnterprstetioB  to  StT«  Jnrisdiotion  of  Court 

A  bill  framed  with  an  immediate  eye  to  relief  under  insolvency 
laws  but  containing  all  the  alle^tiona  necessaiy  \a  a  valid  decree  of 
foreclosure  will  he  treated  as  a  bill  to  foreclose  where  this  aspect  of 
tbe  suit  is  the  only  one  in  which  the  jurisdictioQ  of  the  court  can  be 
upheld." 

g  290,  AmbisitDiu  Allegttioiu  Conitraod  againit  Pleader. 

On  the  other  hand,  if  an  averment  of  particular  facts  essential  to 
support  tbe  equity  of  the  bill  in  any  aspect  is  inherently  ambiguous 
and  equally  capable  of  two  interpretations  one  of  which  is  less  favor- 
able to  the  pleader  than  the  other,  the  less  favorable  interpretation 
must  be  adopted,  so  it  is  said.^"  But  admitting  this  principle  to  be 
correct,  it  cannot  be  so  applied  as  to  justify  the  defendant  in  draw- 
ing inferences  inconsistent  with  the  averments  of  tbe  bill,  merely 
because  such  inferences  are  possible.^  Nor  can  it  be  so  applied  as  to 
defeat  a  bill  on  the  ground  that  a  fact  necessary  to  support  the  bill 
appears  by  implication  only.  If  an  essential  fact  appears  by  fair  and 
reasonable  implication  the  bill  will  stand,  at  least  as  against  a  general 
demurrer.*^  In  other  words,  the  rule  that  an  inherently  ambiguous 
ali^ation  must  be  construed  against  the  plaintiff  does  not  apply 
where  the  allegation  is  not  really  and  properly  susc^tible  of  a  double 
meaning.'^ 


.   1902)   113  Fed.  483,  fil  C.  C.  &  H.  1 

A.  1,  reverHng  In  re  Macon  etc.  Lumber  ><  Ameatoj  ti.  Tranait  Co.  (1SS2)  OS 

Co.  (ISOl)   112  Fed.  323.  Cal.  314. 

1*  Investor  Co.  r.  Dobinson   (ISOfl)  72  >■  Investor     Pub.     Co.     d.     Dobinson 

Fad.   803;    Simpson   C.   Focto    (ISW)    1  (1890)    72   Fed.   003.      Compare   Union 

.Totuia.  t  H.  28.  fac.  !(.  Co.  o,  Meier  (1886)  28  Fed.  0. 


164  FEDERAL  EQUITY  PRACTICE.  tSS  291, 293 

Scandal  and  Imperilnence  tn  BilU, 
§  291.  Impeitineiit  AUegationi. 

While,  as  we  have  seen,  nothing  should  be  omitted  from  the 
stating  part  of  the  bill  that  is  reall;  eseential  to  sustain  &e  case,  it 
is  also  desirable  that  nothing  should  be  averred  that  is  not  neoessarj. 
Such  matter  should  be  Ipft  out  as  irrelevant  and  impertinent.  The 
test  of  the  sufBciency  of  the  averments  of  a  bill  may  be  stated  In  this 
form :  Would  the  plaintiff  be  entitled  to  the  special  relief  he  prays 
or,  under  the  general  prayer,  to  any  relief,  if  all  the  avermenta  of 
the  bill  should  be  established  by  proof  i  If  so,  the  bill  is  maintain- 
able. A  test  of  the  immateriality  of  a  particular  averment  is:  Can 
the  bill  be  fully  sustaiiied  as  to  the  relief  sought,  if  the  averment  is 
not  proved  1  If  so,  the  averment  is  immaterial,  irrelevant,  and 
impertinent.*^  Impertinence  consists  in  the  introduction  of  matter 
into  a  bill,  answer,  or  other  pleading,  which  matter  is  not  properly 
before  the  (xturt  for  decision  in  any  particular  stage  of  the  suit**  Xt 
is  much  the  same  sort  of  fault  in  equity  pleading  as  that  which  in 
common-law  pleading  is  denominated  lurpluasge.  The  moat  ob- 
jectionable form  of  impertinence  is  that  which  consists  of  scandalous 
and  libelous  matter.  This  matter  is  more  particularly  obnoxious 
where  the  harmful  allegations  concern  persons  not  connected  with  the 
suit.^^  If  a  bill  contains  irrelevant,  libelous,  and  scandalous  matter 
against  a  third  person  not  a  party  to  the  suit,  the  bill  may  be  stricken 
from  the  file  and  suppressed.**  And  doubtless  a  motion  or  suggestion 
to  this  purpose  could  be  made  by  the  stranger  thus  injuriously  af- 
fected, or  the  court  eould  take  notice  of  the  objectionable  matter  of 
Us  own  accord. 

§  208.  Impertinfliiee  and  FroUzity  Diitingniahed. 

Mere  prolixity  and  redundancy  of  expression  in  detailing  relevant 
fncts  does  not  constitute  impertinence  in  the  1^1  sense,  because 
impertinence  refers  to  the  statement  of  matters  that  have  no  proper 
bparing  on  the  issues  of  the  case.  Hence  specific  allegations  in  a  bill 
which  have  such  a  legal  bearing  on  a  case  that  the  facts  stated  would 
be  admissible  aa  evidence  at  th^  trial  will  not  be  ruled  out  as 
impertinent,  although  the  bill  may  be  subject  to  criticism  in  respect 

KSee  GibBoD,  Suitt  in  Chu.,  3d  ed.  xPolk  t).  Mutual  Reaerv*  etc.  Aaso. 
If  140.  (1904)  128  Fed.  624. 

>•  BlantoD  V.  Cbalmers  (]»08)  1S8  i*  No.  M,  Lord  Bmod's  OrdiiuuiCM. 
Fed.  907. 
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of  stating  matWM  of  evidence  with  unnecessary  particularity.'^  Nor 
does  the  fact  that  pertinent  dociunents  are  set  out  in  heec  verba,  when 
a  statement  of  their  contents  would  have  sufficed,  Justify  striking 
thfem  out  Ki  impertinent  But  if  pertinent  documents  are  copied 
more  than  once  in  a  bill,  the  repetitions  may  be  expunged.'" 

Rambling  and  tautological  pleadings  are,  of  course,  highly  objec- 
tionable, however  relevant  the  matters  stated  in  such  pleadings  may 
be,  and  a  court  may  sometimes  feel  constrained  to  protect  itself  from 
prolix  pleadings  by  ordering  tlie  plaintiff  to  plead  more  concisely. 
A  court  of  equity  has  Inherent  power  to  do  this.**  Prolixity  and 
verbosity  may,  indeed,  afford  ground  for  striking  the  whole  bill  from 
the  file,  but  where  the  objectionable  matter  can  be  eitpunged  and  still 
leave  sufficient  matter  in  the  bill  to  support  its  equity,  the  defect  of 
impertinence  will  be  remedied  and  the  bill,  as  pruned  down,  wiU  be 
permitted  to  stand." 

§  383.  Attitude  of  Coorta  as  Begarda  Impertinent  Allegstioni. 

Courts  are  naturally  not  particularly  keen  to  strike  out  matter 
from  a  bill  on  the  ground  of  impertinence,  for  it  is  often  hard  to  say 
just  what  may  or  may  not  be  material  The  pleader  natnrally  pre- 
fers to  en-  in  the  fullness  rather  than  in  the  paucity  of  his  allega- 
tions) and  where  the  bill  is  intelligently  framed  the  court  will  not 
cause  matter  to  be  stricken  unless  its  impertinence  ia  clearly  mani- 
feot.  A  mistake  resulting  from  too  great-  strictness  on  this  point 
mi^t  be  followed  by  eerious  consequenoes ;  and  it  is  deemed  better 
to  be  liberal.  This  ia  eepecially  true  in  cases  involving  the  applica- 
tion of  principlee  to  neW  and  important  situationa.  Thus,  in  a  case 
where  an  express  company  sought  to  compel  common  can4ers  to  con- 
vey its  express  packages,  the  bill  contained  a  rather  full  statement 
of  the  history  of  the  expreia  company  giving  an  account  of  its  origin, 
growth,  importance,  the  extent  of  its  business,  and  its  relations  with 
the  transportation  companies.  An  objection  to  the  matter  on  the 
ground  of  impertinence  Was  overruled.  And  it  was  further  held  not 
to  be  objectionable  to  state  in  the  bill  facts  of  which  the  court  might 
take  judicial  knowledge,  the  idea  being  that  thereby  all  the  facta  and 
considerationa  wkich  were  proper  to  that  case  might  be  brought  to 
the  attention  of  the  court" 

iltJaited  eutel  t>.  Hvde  (1900)  14S  )*  Polk  C.  Mutiul  etc.  Ano.    (1904) 

Fed.  303.  128  Fed.  SU. 

iiNemda    Nidcel    ^dicate    v.   Na-  *i  Wells  o.  Orcsou  etc.  Cd.  (1683)  15 

timul  Nickel  Co.  (ISDS)  W  Fed.  486.  Fed.  061. 

■  tKellevn.  Boettcber  (C.C. A.;  18»R> 
X»  C.  C.  A.  14,  SS  Fed.  55. 
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Excepiion*  for  Impertinence  and  Scandal. 
§  294.  Time  for  Taking  Exeeptiou  for  Impertinenoe. 

If  the  bill  contains  impertineDt,  immaterial,  or  scandalous  alle- 
gations, objection  must  be  taken  to  the  bill  on  this  ground  in  the 
very  first  stages  of  the  litigation.  Such  objection  affords  no  ground 
for  a  demarrer.  The  defect  can  be  reached  bj  exceptions.'*  Excep- 
tions for  scandal  and  impertinence  will  not  be  heard,  "  unless,"  in  the 
language  of  equity  rule  27,  "  the  exception  shall  he  £led  on  or  before 
the  next  rule  day  after  the  process  on  the  bill  shall  be  returnable." 
It  thus  appears  that  the  time  for  bringing  in  these  exceptions  is 
linrdly  more  extended  than  the  time  allowed  for  the  putting  in  of 
the  defendant's  appearance. 

A  court  of  equity  may  take  notice  of  the  defect  of  scandal  or 
impertinence  of  its  own  accord,  and  order  the  plaintiff  to  plead  again 
to  better  effect,  otherwise  the  whole  bill  to  be  Btri<ien." 

§  295.  Form  of  Exoeptioni. 

Exceptions  for  impertinence  must  be  specific.  An  exception  stat^ 
ing  that  certain  specified  allegations  are  impertinent  and  have  no 
bearing  on  any  of  the  issues  involved  or  that  may  be  involved  in  the 
suit  is  sufficiently  specific  to  raise  the  question  of  the  pertinence  or 
impertinence  of  those  allegations."* 

In  excepting  for  impertinence,  the  pleader  should  not  restate  the 
ivhole  substance  of  the  bill  and  answer  and  then  except  generally  for 
impertinence,  leaving  to  the  court  the  task  of  ascertaining  just  where 
the  defective  matter  is.  It  should  be  pointed  out  in  a  clear  and  defi- 
nite way,'" 

§  286.  Exception  Kurt  Be  Good  m  to  Wltole. 

An  exception  for  impertinence  impliedly  admits  that  there  la  a 
proper  residue  as  to  which  the  matter  sought  to  be  expunged  is  sur- 
plusage. As  an  entire  bill  cannot  be  attacked  for  surplusage,  an  ex- 
ception for  impertinence  will  not  lie  to  the  whole.  Furthermore,  an 
exception  for  impertinence  must  be  allowed  as  a  whole  or  not  at  all." 

DStonemetE   Printers   Ca    B.   Brown        >e  BUnton   P.    Cbabnen    (1908)     IBS 
etc.   Co.    (ISDl)    46   Fed.   72;    How«   t'.   Fed.  907. 
Hatigan  <1904)  140  Fed.  163.  MStokea    v.    Funaworth    (1000)    OB 

i>  Keller  "■  Boettcber    (18S8)   20  C.  Fed.  S36. 
C.  A.  14.  80  Fed.  (». 

itrmtad  SUtei  D.  Hyda   (lOOe)    145 
Fed.  393. 


§§  297, 298]  BILL  IN  EQUITY.  167 

A  paragraph  in  the  bill  is  therefore  not  subject  as  a  whole  to  an 
exception,  if  it  contains  some  good  allegations,  as  where  some  of  the 
facts  stated  are  essential  to  confer  jurisdiction." 


§  897.  Diipoting  of  Ezoeptiona — Eeferenoe  to  1 

The  practice  in  r^ard  to  disposing  of  exceptions  for  scandal  and 
impertinence  is  so  clearly  defined  in  the  equi^  rules  that  it  would 
seem  to  be  needless  to  go  over  the  matter  in  detail.**  Bnt  one  obser- 
vation may  be  profitably  made.  Rules  26  and  27  clearly  contemplate 
that  exceptions  to  a  bill  for  scandal  and  impertinence  shall  be 
referred  to  the  master.  On  this  point  the  rules  have  simply  adopted 
the  procedure  of  the  English  court  of  chancery.^" 

The  practice  of  referring  these  exceptions  to  a  master  is  convenient 
enough  in  coarts  where  there  is  a  standing  master;  but  it  is  not  to  be 
supposed  that  in  those  federal  courts  that  have  no  standing  master, 
it  is  necessary  in  every  case  to  appoint  a  special  master  solely  for 
the  purposes  of  such  a  reference.  Evidently  the  court  can  look  into 
the  exertions  itself,  and  no  doubt  it  will  do  so  where  the  exceptions 
are  not  too  numerous  and  troublesome.  Under  equity  rule  63,  excep- 
tions to  an  answer  for  insufdciency  are  heard  by  the  court  without  a 
reference,  and  there  is  no  reason  why  exceptions  to  a  bill  for  scandal 
and  impertinence  should  not  be  thus  heard  if  the  court  is  so  disposed. 
The  practice  of  referring  the  exceptions  to  a  master,  as  contemplated 
in  rule  27,  is  plainly  discretionary. 

On  a  reference  to  a  master  t«  expunge  scandalous  and  impertinent 
matter,  he  has  no  authori^  to  strike  redundant  and  prolix  state- 
ments. Such  defect  can  only  be  reached  by  dismissing  the  bill  and 
requiring  the  plaintiff  to  plead  more  concisely.  The  objection  that 
the  entire  pleading  is  rambling  and  verbose  affords  no  ground  for  an 
exception  for  impertinence.*^ 

External  Formalitiea  Pertaining  to  BiU. 

g  298.  Paragraphic  IKviiion  of  Bill. 

The  body  of  the  bill  should  be  divided  into  paragraphs  otmsecn- 
tively  numbered,  each  paragraph  containing  a  separate  fact  and  its 
special  circumstances.     Such  a  division  not  only  generally  makes  a 

)i  Board    of    Trmde    v.    Nat.    Board        ••>  Kelley 
(1S07)  IH  Fed.  2S8.  C.  A.  U,  Si 


tlEqnltT  rules  26,  ST. 
»B«aHM.  11  and  12,1 


\,  Engliih  Orders 
in  Chan.   (1SZ8,  1831). 
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bill  more  logical,  but  greatly  facilitates  reference  to  its  parts,  and 
better  enabiea  the  defeodant  to  frame  bis  answer.** 

§  289.  Signature  of  CounwL 

Every  bill  must  contain  tbe  signature  of  counsel  "  atmexed  to 
it."  This  is  considered  as  an  affirmation  on  his  part  that,  on  the 
instnictioiiB  given  to  him  and  the  case  laid  before  him,  there  is  good 
ground  for  the  suit,  in  the  mamier  in  which  it  ia  framed.*' 

An  amended  bill,  as  well  as  the  original,  should  also  always  con- 
tain the  signature  of  counsel,  except  where  the  amendments  are  made 
informally  by  interlineation.*"  If  application  is  made  for  leave  to 
file  an  amended  bill,  and  the  court,  after  examining  the  affidavits  oil 
which  the  application  is  based  and  also  the  amended  bill  which  is  pro- 
posed to  be  filed,  grants  the  order  for  leave  to  file  the  amended  bill, 
it  could  hardly  be  considered  that  the  signature  of  counsel  would  be 
necessary.  But  no  doubt  out  of  abundant  precaution  the  signature 
should  be  annexed  to  the  amended  bill  even  in  such  case. 

The  practice  of  requiring  counsel  to  sign  the  bill  appears  to  have 
originated  under  Sir  Thomas  More,  who  made  an  order  to  that 
effect.  The  earlier  practice  was  for  the  bill  to  be  examined  by  one 
of  the  masters  in  chancery  in  order  that  he  might  determine  whether 
the  matter  contained  in  the  bill  was  proper  to  be  brought  before  the 
court  in  that  way.**  As  counsel  are  officers  of  the  court  of  chancery 
it  was  reasonable  that  Uieir  certificate  should  be  accepted  in  lieu  of 
that  of  a  master. 

By  signing  the  bill  counsel  becomes  responsible,  in  a  measure,  for 
the  statements  contained  in  it;  and  if  the  all^ations  of  a  biU  are 
impertinent  and  scondalons,  such  matter  may  be  expunged  and  coun- 
sel may  be  ordered  to  pay  the  costs.  The  same  applies  where  the 
pleading  is  of  immoderate  length.*" 

g  300.  How  S^iutu*  Mut  Be  Allztd. 

The  requirement  that  the  bill  shall  be  signed  by  counsel  is  obliga- 
tory, and  no  bill  is  complete  without  such  signature.    It  was  at  one 

*i  QlbwiD,   Suits  in  Chaii.    (Sd  ed.)  **  1  Dan.  Ch.  Pr.  409. 

I  1S7.  <'  "If  any  bill,  Answer,  replication,  or 

"Bqnltf  rule  24.  rejoinder  shall  be  found  of  ma  imtnoder- 

*)  Under  the  Eof^liah  practice  counsel  ate  Jengtb,  both  the  party  and  the  eoun- 

signed  only   the  original   draft  and  hia  sel  under  whose  band  it  passed  shall  be 

sisnature  was  supplied  to  the  amended  Bned."     No,    £6,    Lord    Bacon'a    Ordi- 

biil  by  the  engrossing  clerk  as  a  matter  nances. 

of   course.     1   Dan.   Ch.   Pr.   410.     This 

{•raetlce  is  not  adapted  to  um  in  thn 
ederal  courts. 
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time  held  that  the  indoraement  of  couosel's  name  on  the  back  of  the 
bill  WBB  a  sufficient  signing;  **  bnt  under  equity  rule  24  it  is  required 
that  the  signature  shall  be  "  annexed  to  "  the  bilL  This  probably 
means  that  the  signature  of  counsel  shall  be  subscribed.  But  no 
doubt  a  formal  or  informal  certificate  bearing  the  signature  of 
counsel  and  accompanying  the  bill  would  be  enough. 

It  is  sufficient  if  the  plaintiff's  attorney  or  counsel  signs  the  bill 
as  "  solicitor  for  complainant,"  since  the  distinction  between  the 
classes  of  legal  practitioners  is  not  much  observed  by  the  American 
courts.*^ 

§  801.  Objection  for  Abunoe  of  S^natnrfl. 

A  bill  lacking  the  proper  signature  of  counsel  is  in  bad  form  and 
has  been  held  to  be  subject  to  demurrer  on  that  ground.*'  The  more 
usual  and  proper  practice,  however,  is  for  the  defendant  to  move  the 
court  to  take  the  bill  off  the  file  **  as  being  contrary  to  the  forma  of 
equity.  If  the  objection  is  found  to  be  well  taken  the  bill  will  be 
ordered  to  be  taken  off  the  file  and  suppressed." 

Roach  V.  Hulingi  (1340)  5  Cratich,  G.  C.  637,  Fed.  Cu.  No.  11374:  Th«  bill 
wu  lor  Ml  injunction  to  stay  exeeiitl<M)  on  an  action  at  law.  Hie  bill,  though 
Bworn  to  by  the  pUintifT,  was  inadvertently  submitted  without  being  signed  by 
counael.  Cranrh,  J.,  granted  the  injunction  in  vacation  without  noticing  the 
detect.  Afterwards  on  motion  it  was  ordered  that  the  bill  be  taken  from  the  file. 
This  itas  done,  and  plaintiff's  counsel,  having  then  affixed  his  signature,  presented 
the  bill  again  and  obtained  an  injunction  de  nooo. 

Under  the  liberality  of  practice  prevailing  to-day  in  r^ard  to  all 
matters  of  purfi  form,  a  court  before  whom  this  objection  to  a  bill  ia 
made  will  permit  it  to  be  amended  on  the  spot  widiout  dday.  It  is 
matter  of  ^rm  amendable  at  any  time.?* 

§  308.  FlaintilTB  Statue. 

The  plaintiff  is  not  usually  required  to  sign  the  bill  himself,  the 
signature  of  counsel  being  deemed  sufficient ;  "-  but  if  a  suit  is  brought 

«I}wtght   v.    Humphreys    (1B42)    3  ««  1  Dan.  Ch.  Pr.  409. 

McLean,  104,  Fed.  Cas.  No.  4,210.  The  court  may,  of  Its  own  accord,  on 

<i8tinson  v.  Rildrup   (tSTS)   8  Bias.  obBerring  that  the  bill  la  tacking  in  the 

976,  Fed.  Cas.  No.  13,450.  signature  of  counsel,  order  the  same  to 

41  Klrkley  e.  Burton   (IS20)   6  Madd.  be  taken  off  the  file.     1  Dau.  Ch.  Pr.  409. 

Ch.  378.  11  Equity  rule  28. 

«*rrendi  P.  Dear  <180D)  6  Vea.  Jr.  tiBrigge  v.  Neal  (C.  C.  A.}  1903)  M 

MT.                           ■  C.  a  A.^2,  120  Fed.  221. 
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by  the  jJaiutiff  in  person  bis  own  signature  is  of  cooree  sabeoribed 
and  no  signature  of  counsel  is  then  neoessary.'* 

§  303.  VerULoation  of  BiU. 

So  far  as  the  mere  matter  of  pleading  is  concerned,  a  bill  in  equity 
does  not  require  to  be  verified  by  the  oath  or  affidavit  of  any  person. 
The  signature  of  couneel  supplies  all  the  authentication  necessary  to 
the  bill,  considered  as  the  statement  of  the  plaintiff's  cause  of  action. 
But  it  often  happens  that  other  uses  are  made  of  the  bill  besides  that 
of  a  mere  pleading.  For  instanoe,  the  plaintiff  may  seek  some 
extraordinary  relief  pending  the  suit,  such  as  the  granting  of  a  pre- 
liminary injunction  or  the  appointment  of  a  receiver.  In  such  cases 
the  bill  is  read  at  the  bearing  of  the  preliminary  motion  for  such 
relief  with  the  same  force  and  effect  as  an  affidavit.  Accordingly, 
when  it  is  intended  to  make  such  use  of  the  bill,  it  should  be  sworn 
to,  otherwise  verification  by  oath  is  not  required."*  Bnt  a  bill  is  not 
demurrable  for  lack  of  sworn  verification,  though  it  prays  for  an 
injunction ;  for  perchance  the  application  for  the  injunction  may  not 
be  actually  made."" 

§  804.  KauBer  of  TeiUoatioiL 

Where  the  bill  is  required  to  be  verified  by  oath  the  verification 
should  normally  be  made  by  the  plaintiff  himself,  and  the  verifica- 
tion should  be  by  an  affidavit  subscribed  and  sworn  to  in  the  usual 
form.  But  by  a  practice  that  has  grown  up  in  the  equity  courts  of 
the  United  States  and  which  is  sanctioned  by  long  usage  in  some  of 
the  districts,  it  is  permitted  that  the  bill  should  be  verified  by  the 
plaintiff,  his  ag«nt,  or  solicitor,  making  oath  to  the  truth  of  the  bill', 
the  ofBcer  administering  the  oath  merely  adding  bis  jurat,  or  certifi- 
cate of  Uie  fact  This  jurat  should  state  clearly  all  things  necessary 
to  impart  validity  to  the  verification." 

iiUutia  r.  Palmer    (1900}    72  Vt.  oath   ia  th«  same   penon   who   sioiied 
"    '^"'     ---'     •    a  the ^  ■ 


the  bill;  and  when  tl 
ma  uent  or  officer 
Fed.  110.  oomplainant,  or  by  an  agent  o 


■  •HuriiM    V,    Northern    P.    R.    Co.   an   agent   or   officer    of   a    oor^ration 
1883)  18  Fe^    ""  *^-' "  ' " 


10,044;   Woodworth  V.  Edwards   (1S4T)  ws«  such  agent,  officer  or  tolidtor;  and 

3   Woodb.   k.   M.   liO,    Fed.    Cas.    No.  when  hj  the  agent  or  aolicitor  of  eom- 

18,014.  plainant   (except  perhaps  in  the  case  of 

<*  Blake  Crusher  Co.  c.  Ward  (1674)  a  corporation  coin  plainant),  it  should 

1  Am.  L.  T,  R.  N.  S.  423,  Fad.  Ca*.  No.  appear  that  such  agent  or  solicitor  made 

1^5.      In   this  case  it  was  said:      'It  oatli   to  the  reason  for  his  making  the 

should  appear  that  the  person  making  oath  init«ad  of  the  complainant. 
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A  bill  nqmring  Terification  may  be  verified  by  a  par^  -who  has,  by 
assignment,  parted  with  all  interest  in  the  snbject-mBtter.*' 

§  30ff.  Snbituioe  of  Ibtten  Verified. 

The  following  sorts  of  bills  must  be  verified  by  oath  or  accom- 
panied by  an  affidavit  showing  the  particular  facte  indicated :  Thus, 
in  connection  with  the  bill  to  take  testimony  de  bene  esse,  it  must  be 
made  to  appear  that  there  are  special  circumstaneea,  snch  as  age  or 
infirmity  of  the  witnesses  or  an  intention  of  leaving  the  country, 
which  make  it  probable  that  their  testimony  may  be  lost  if  it  is  not 
taken.  In  connection  with  the  bill  of  interpleader  it  must  appear  by 
sworn  bill  or  affidavit  that  there  is  no  collusion  between  the  plaintiff 
and  any  of  the  parties.  In  a  suit  to  recover  upon  a  lost  instrument, 
it  must  be  made  to  appear  by  the  sworn  bill  or  affidavit  that  the 
instrument  is  lost  It  auita  for  the  discovery  of  deeds  and  writings, 
and  for  relief  founded  on  such  instruments,  the  plaintiff  must  annex 
an  affidavit  to  his  bill  or  show  in  his  bill  that  those  instruments  are 
not  in  his  custody  or  power  and  that  he  knows  not  where  they  are 
nnlees  they  are  in  the  hands  of  the  defendant.  In  the  two  situations 
last  mentioned,  the  fact  required  to  be  verified  is  essential  to  support 
the  jurisdiction  of  the  court,  for  if  the  instrument  be  not  lost,  or  if 
the  deed  in  question  be  in  the  plaintiff's  custody  or  power,  the  rem- 
edy is  at  law.  In  all  these  cases,  if  the  requisite  facts  be  not  shown 
in  the  sworn  bill  or  in  an  affidavit  accompanying  the  unverified  bill, 
the  bill  is  demurrable."* 

The  ordinary  bill  for  discovery  does  not  have  to  be  verified." 
But  a  bill  to  obtain  discovery  and  relief  in  respect  of  land,  the  title 
to  which  has  already  been  conveyed  to  plaintiff  by  a  deed  that  has 
been  lost,  should  be  accompanied  by  an  affidavit  showing  the  loss  of 
such  instmment,  and  the  absence  of  snch  affidavit  is  good  cause  for 
demurrer.  But  the  defect  is  so  far  cured  by  a  failure  to  demur  and 
by  answering  or  allowing  a  judgment  pro  eonfetso  to  be  taken,  that 
the  appellate  court  will  not  take  notice  of  it  and  reverse.** 

%  S06.  notion  to  Dimin  tat  laok  of  Formality. 

A  motion  to  dismiss  will  tie  for  la<i  of  any  formal  step  that  b  ■ 
condition  precedmt  to  the  right  to  institute  the  suit  or  to  issue 

«»Brigra  p.  NeaMC.  C.  A.;  1903)      "  -     -        - 

C.  C.  A.^72,  I»  Fed.  887. 
(1 1  Du.  Cb.  Fr.  Wi,  607. 
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ptooMB,  or  for  any  irr^laritj  or  informality  in  Ae  bill  or  in  the 
mode  of  institnting  the  suit 

The  motion  to  strike  the  bill  from  the  files,  which  is  substantiall; 
the  same  thing  as  the  motion  to  dismisB,  aim  furnishes  a  ready  means 
for  getting  rid  of  a  suit  irregularly  begun  or  begun  without  authority. 
Tbtis,  if  a  bill  lacks  any  of  the  required  formalities,  such  as  the  sig- 
nature of  counsel  or  a  verification,  where  this  is  necessary,  a  motion 
to  strike  will  lie.  The  same  procedure  is  appropriate  where  the  bill 
fails,  in  the  introductory  part,  to  give  the  names,  places  of  abode,  and 
citizenship  of  the  parties,  as  required  by  equity  rule  20;  or  where 
the  prayer  for  process  fails  to  give  the  names  of  all  the  defendants 
mentioned  in  the  introductory  part  of  the  bill,  defects  of  the  kind 
above  mentioned  are  of  a  rather  venial  character,  and  the  making  of 
a  motion  to  dismiss  for  such  irregularities  is  hardly  more  than  a  ebsl- 
lenge  that  will  result  in  the  plaintiff's  amending  bis  bill,  a  thing  the 
court  will  always  permit 

A  motion  to  strike  a  bill  from  tlie  files  has  been  held  to  be  a  proper 
proceeding  where  the  plaintiff  is  alleged  by  the  deEendant  to  be 
incompetent  to  sue,  for  lack  of  mental  capacity.*' 

"thidgecHi  t>.  WktwD  US86)  23  Fed.  lOl. 
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%  307.  ATerment  of  Federal  JniiktiotioiL 

In  OUT  treatment  of  the  several  formel  parts  of  the  bill  it  appeared 
that  what  is  known  aa  the  general  jurisdiction  clause,  wherein  it  is 
averred  that  the  cause  ia  one  of  equitable  cognizance  and  that  the 
plaintiff  has  no  adequate  remedy  in  any  other  court  than  that  of 
equity,  is  obsolete  or  at  least  dispenaable.*  Very  different  from  this 
question  of  the  general  jurisdiction  of  the  court,  as  a  court  of  equity, 
is  that  which  arises  in  every  case  in  regard  to  the  special  and  limited 
jurisdiction  of  the  federal  court.  In  this  chapter  we  are  to  consider 
the  all^ations  necessary  to  be  made  in  order  to  establish  die  plain- 
tiff's  right  to  prosecute  his  suit  in  We  federal  court,  and  die  mode  in 
which  the  sufficiency  of  those  allegations  may  be  tested.  We  note  that 
this  question  of  the  special  and  limited  jurisdiction  of  the  court  is 
one  that  pertains  equally  to  suits  in  either  side  of  the  ootirt,  and 
decisions  in  actions  at  law  are  cited  as  authority  in  suits  in  equity  and 
vice  versa.  This  will  explain  why  some  of  tlie  authorities  re&rred 
to  in  the  treatment  of  this  subject  are  cases  at  law.  The  general  prin- 
ciples applicable  in  both  legal  and  equitable  proceedings  are  prac- 
tically the  same,  and  if  reasonable  allowances  are  made  for  certain 
diversities  of  practice  at  law  and  in  equity,  the  practitioner  will  not 
be  misled. 

The  term  jurisdiction,  aa  it  is  used  in  connection  with  the  federal 
courts  and  more  particularly  as  it  is  used  in  the  judiciary  acts  defin- 
ing the  limits  of  the  jurisdiction  of  the  federal  oourta,  refers  to  the 
statutory  power  of  the  court  to  hear  and  determine  a  cause.  An 
absence  or  want  of  jurisdiction  is  a  want  of  power.  The  question  of 
jurisdiction  in  this  sense  is  to  be  distingui^ed  from  that  qnestioi|  of 

t^M  onla,  I  232. 
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the  dieabilit;  of  the  court  which  arises  on  other  grounds  than  the 
lack  of  inherent  power.  If  a  plaintiff  fails  to  comply  with  some 
condition  that  the  court  has  prescribed  as  a  prerequisite  to  ihe  main- 
taining of  a  particular  suit,  the  court  will  not  entertain  the  smt, 
thou^  it  may  have  ample  power  prorided  the  suit  were  properly 
brought' 

g  308.  WuLt  of  Equity  Hot  JnriidiotiouL 

The  question  of  a  want  of  equity  on  the  face  of  the  bill,  or  on  the 
case  as  made  out  on  the  record,  is  a  question  of  merit  and  not  a  ques- 
tion of  jniisdiction.  H^ice  a  demurrer  based  on  the  contention 
that  the  plaintiff's  remedy  is  at  law  and  not  in  equity  does  not  raiae 
a  question  of  jurisdiction,  as  this  term  is  used  in  the  statutes  relating 
to  the  power  of  the  federal  courts  to  entertain  and  determine  causes 
of  first  instance  and  appeals.  This  point  has  only  been  brought  out 
clearly  in  late  decisions  rc^rding  the  appellate  jurisdiction  of  the 
supreme  court  under  the  act  creating  the  circuit  courts  of  appeals.' 

BtHitk  V.  MeEav  (1896)  161  V.  8.  366,  40  L.  ed.  731:  The  defendant  in  ft  bill 
In  eqnit;  raored  to  diamiu  on  the  ground  that  the  plaintiff  had  t.  pUIn,  kde- 
quftt*,  and  complete  remedy  at  U«.  The  court  overruled  the  motion  and  pro- 
eeeded  to  jndgment.  An  appeal  was  taken  directly  to  the  supreme  court  on  the 
idea  that  a  question  of  jurisdiction  was  Involved ;  but  the  anpreme  court 
refnud  to  ent«rtafn  the  appeal,  holding  that  the  objection  ntind  by  the  defendant 
below,  to  wit,  that  the  plaintiff's  remedy  was  at  law,  waa  not  an  objection  to 
the  Jnriadiction,  In  the  tense  of  a  power  to  entertain  the  suit,  but  merely  an 
objection  grounded  (m  a  want  of  equi^  in  the  bill,  considered  aa  a  question  ol 
merit.  It  was  obaerved  by  the  court  that  a  contrary  ruling  vould  require  the 
■npreme  court  to  entertain  an  appeal  direct  from  the  circuit  court  in  every 
ease  where  the  defendant  chose  to  demur  on  the  ground  that  pl&fntifTs  remedy 
was  at  law.  Whether  a  court  has  power  to  maintain  a  suit  at  all,  is  a  ques- 
tion of  jurisdiction,  but  whether  the  plaintiff  in  litigating  that  suit  should  bo 
required  to  proceed  in  equity  or  at  law,  is  a  question  of  merit  and  depends  on 
the  facts  disclosed  in  each  ease. 

§  S09.  Federal  Jnriidiction  Xuit  AfflnutlTely  Appear. 

In  re^^ard  to  matters  affecting  the  jurisdiction  of  the  federal  ooorts, 
it  is  a  general  rule  that  he  who  affirms  jurisdiction  over  a  particnlar 

■  Faihtn  to  Comply  iMth  Condition. —  abundant  power  to  do  so.    This  is  not 

Thna,  If  a  plaintiff  stockholder,  suing  in  a  question  of  jurisdiction.    Illinois  Cent 

the  right  of  the  corporation,  tails  to  R.  Co.  e.  Adams  (IMO)  IW  U.  B.  S8,  34, 

ctnnjtlr  with  the  eolations  named  In  46  L.  ed.  410,  412,  21  Sup.  Ct.  261. 

equity  rule  04,  the  court  will  not  enter-  *  Building  and   Loan  Ast'n  c.   Price 

tain  the    suit,    though    it    may    have  {Hm    109  U..  8.  46,  42  ;^  «4,  Wt 
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oontroTerej  to  be  in  a  federal  court  miut  clearly  ma^  that  laet  to 
appear.  The  district  and  circuit  conrte  are  not,  atrictlj  speaking, 
inferior  courts,*  for  tbeir  judgments  import  verity,  but  tbey  are 
nevertheless  courts  of  strictly  limited  jurisdiction;  and  in  all  cases 
wbere  tbeir  powers  are  called  into  play  the  fact  that  such  courts  have 
jurisdiction  must  always  appear  in  the  record.*  The  same  is  also 
true  of  any  special  tribunal  created  under  federal  authority.' 

JToM/IeU  «te.  R.  Co.  v.  Swan  (16S4)  111  U.  S.  3TS,  382,  es  L.  ad.  4«2,  4«3: 
Mr.  Justice  Uattbevs  wid:  "The  niK  iprlnging  trom  the  n>tare  uid  llmitB 
of  the  judicial  pow«r  ol  tbe  United  State*,  ia  inflexible  uid  without  exeeptlon, 
whieh  requires  this  eourt,  of  it*  own  motioii,  to  deny  iti  own  juriodictioo,  mmd, 
in  the  exereiie  of  jta  appellate  power,  that  of  all  other  courta  at  the  United 
States,  in  all  cases  where  such  jurisdiction  does  not  affirmatively  appear  in  tbe 
record  on  which,  in  the  exercise  of  that  power,  it  Is  called  to  act.  On  every  writ 
of  error  or  appeal,  tbe  first  and  fundamental  question  is  that  of  jurisdictitni, 
first,  of  this  court,  and  then  of  tbe  court  from  which  the  record  oamcM,  This 
question  the  court  is  bound  to  ask  and  answer  tor  itself,  even  when  nqt  other- 
wise suggested,  and  without  respect  to  tbe  relation  of  the  parties  to  i^"  ^ 

All  matters  pertaining  to  the  sufficiency  of  the  record  and  of  the 
pleadings  on  the  question  of  the  jurisdictional  fact  are  of  course  to  be 

World's  Columbian  Expoeltlon  Case  circuit  court,  however,  is  of  limited 
{1893)  0  C.  C.  A.  58.  Iff  U.  S.  App.  48,  jurJBdlction ;  and  has  ec^leanee,  net  of 
66  Fed.  654)  Blythe  Co.'  c.  Blytha  caaei  generally,  but  only  of  a  few  ipe- 
(18»8)  172  U.  S.  644,  43  1..  Ml.  IIS^J;  clally  circumstanced,  amounting  to  a 
Blythe  t>.  Hinclcley  (1899)  173  U.  S.  SOI,  Hmull  proportion  of  tbe  cases  which  an 
43  L.  ed.  783.  unlimlUd    jurisdiction    would    embrace. 

1  Kempe  e.  Kennedy  {1S09)  6  Crancta,  And  tbe  fair  presumption  is  (not  as 
186,  3  L.  ed.  73.  with  reoard  to  a  court  of  general  juris- 

«  Ew  p.  Smith  (ISTd)  04  V.  S.  466,  34  diction,  that  a  cause  is  within  ita  Juri*- 
L.  ed.  Iflfi;  Continental  Ins.  Co.  v.  diction  unless  the  contrary  appears,  but 
Rhoads  (1886)  IIB  U.  S.  239,  30  L.  ed.  rather)  that  a  cause  is  without  Its 
380;  Little  Yortc  etc.  Co.  r.  Keyes  jurisdiction  till  tbe  oontrary  appears." 
(I87T)  M  U.  B.  201.  24  L.  ed.  068;  Glliworth.  C.  J.,  Turner  r.  Bank  of 
Scott  V.  Sandford  (1866)  19  How.  North  America  (1709)  4  Dall.  11,1  Ued. 
473,  IS  1..  ed.  728:  Confiscation  Cases  716.  Compare  language  of  Strong,  J., 
(1373)  20  Wall.  107.  22  L.  ed.  323;  in  Miller  e.  U.  B.  T1871)  11  Walt.  290, 
Norton  t>.  Brewster  (1884)  23  Fed.  840;    20  L.  ed.  142. 

Anderson  v.  Jackson  (1828)  Fed.  Cae.  *  U.  S.  v.  SanU  Fe  (1897)  165  U.  S. 
No.  367.  714,  41  L.  ed.  888. 

"  A  circuit  court,  thouffh  an  Inferior  T  Metcalf  r.  Wat^-rtown  (1889)  128  I', 
court,  1b  the  language  of  the  constitu-  S.  886,  88  T..  ed.  648 ;  Pon-era  r.  Chesa- 
tion,  is  not  bo  in  the  language  of  tbe  peake,  etc.  R.  Co.  (18SS)  IGP  U.  S.  92, 
common  law;  nor  are  Its  proceedinge  42  L.  ed.  673;  Continental  Nat.  Bank  r. 
subject  bo  tbe  scrutiny  of  those  narrow  Buford  (1903)  11)1  U.  S.  110,  48  L.  ed. 
rules,  which  the  caution,  or  jealousy,  of  110;  Deflanae  W«ter  Cn.  r.  Deflance 
the  oonrta  at  Westminster,  long  applied  1 1908)  ISl  U.  S.  \U.  48  L.  ed.  140;  Parez 
to  eourta  of  that  denomination;  but  are  v.  FemaDdea  (IMO)  902  II.  S.  SO.  SO  I,, 
entitled  to  as  liberal  Intendments,  or  ed.  949.  Compart  King  Brid^  Co.  V. 
preiumptioni,  in  favor  of  their  regular-  Otoe  County  (ISST)  130  V.  S.  22S,  30  L. 
1^,  as  those  of  any  supreme  court.    A  ed.  628;  Hatting)^  «.  NorthwcaWro  atCt 
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iht^raantA  hy  the  federal  oourts  themselvee'.  On  these,  as  on  the 
general  qilefltion  of  the  limits  of  the  jnrisdictloa  of  tfae  federal  (iotlrts, 
the  9iii)pe*tte  court  ib  the  final  arbiter." 

g  Sie.  JiiBdlstioul  AUc^tian  Kut  iii  Wdtin  vbA  Diitilaot. 

The  jurisdictioDal  fact  cannot  be  eatabliahed  argiunentativelj  or 
by  mere  inference.  It  must  appear  from  distinct  allegationB  or  from 
facts  clearly  proven.*  1?he  preeumption  in  every  stage  of  a  caiise 
is  that  tfae  court  ii  without  juriadiotim  nnlssa  tile  contrary  affirma- 
tively appears  from  tiie  retooni;**  The  supreme  wurt  in  passing  on 
the  questioA  of  juriadietton  acta  ou  til's  i^neral  principle  that  the 
jndioial  power  of  the  United  Sute«  m\t»t  not  be  exerted  in  a  eftse  to 
which  it  does  not  extend,  even  if  the  parties  desiVe  it. 

Neither  consent,  agreement,  nor  estoppel  can  operate  to  confer 
jurisdiction  on  a  federal  court  to  hear  And  deteiiiii^e  i  le'aUse  t{  the 
essential  jurisdictional  fact  does  not  appear  of  record.^' 

§  311,  Where  7iirisdiotiiiiial  ^act  Shoold  Appear. 

While,  as  just  stated,  the  jurisdictional  fact  must  always  appear  of 
record,  it  is  not  always  essential  that  siidi  faet  should  ai^ear  in  the 
plcndinga.  It  is  sometiiiiea  sufficient  if  tite  ffuit  ebewhiere  affirma- 
lively  appears  from  the  record.  In  fact,  there  are  two  Well-defined 
olasaea  6f  cases,  in  one  of  which  the  jurisdictional  fabt  must  ft{^ar  in 
the  pleadings  and,  more  particularly,  in  the  plaintiff's  statement  of 
his  claim;  in  the  other,  the  jurisdictional  fact  may  be  shown  any- 
where in  the  record  proper.  In  the  first  class  of  aetioafl  jurisdiction 
depends  on  the  nature  of  the  cause  of  action ;  in  the  Second  it  depends 
on  the  character  of  the  parties.  The  nature  of  this  distinction  wilt 
appear  more  clearly  in  the  discussion  that  is  to  follow. 

§  312.  f  iM«ilioti4u  In  AiLcUlaiT  Bait 

The  rules  as  to  jurisdictional  averments  stated  in  tiiis  And  the 
succeeding  chapter  are  the  rules  that  maintain  as  r^^rds  original 
bills;  and  they  are  not  applicable  in  suits  of  an  ancillary,  auxiliary, 


58  Fed.  B51,  6  C.  C.  A.  172.  L.  ed.  102. 

«SUrr  V.  Chicago  etc.  R.  Co.  (IBOI)         u  lUilway  Co.  r.  Swan  {1884)  lU  U. 

no  Fed.  3,  6.  R.  .^70.  2S  L.  e<l.  4Q2;  Olds  Wwm  WorEa 

*  Thomas  r.  Trustees  (in04)  ISS  U.  S.  r.  Itentniict  (1995)  67  Fed.  6,  14  C.  C.  A. 

21fl,  49  L.  ed.  1B7.  2B6. 

i«Dowell  I'.  AppIcRite   (1S94)  152  U. 
BH-  Prtc.  Vol.  I.— 1*. 
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or  dependent  character.  In  ancillary  suite  the  jurisdiction  of  the 
court  is  sustained  by  the  jurisdictiotf  in  the  principal  case,  and  it  is 
not  neoeseary  that  the  bill  in  such  suit  should  contain  jurisdictional 
averments  such  as  would  be  required  if  the  suit  were  an  original  pro- 
ceeding. The  subject  of  ancillary  suite  is  fully  considered  elsewhere 
in  this  treatise.^' 

§  313.  Effect  of  Failure  to  ffliow  Jnriadietional  Ftot 

Where  the  record,  in  an  original  proceeding,  fails  to  show  the  facts 
on  which  the  jurisdiction  of  the  federal  court  rests,  any  judgment 
rendered  thereon  is  erroneous  and  will  be  reversed.  But  such  a  judg- 
ment is  not  a  nullity,  and  until  vacated  or  reversed  by  proper  proceed- 
ings it  is  binding.'' 

§  314.  Proof  of  Jurisdictional  Faet. 

The  jurisdictional  avennent  in  the  bUI,  if  not  admitted  in  the 
pleadings  of  the  defendant,  must  be  supported  by  affirmative  proof.^* 
Formerly,  in  the  practice  of  the  federal  courts,  jurisdiction  of  a  case, 
commenced  originally  in  a  circuit  court  of  the  United  States, 
attached  if  the  bill  contained  sufficient  averments  of  the  jurisdictional 
fact,  and  to  oust  the  court  of  jurisdiction  the  defendant  was  required 
to  contest  tlie  jurisdiction  by  a  special  plea ;  but  under  the  statutes 
now  governing  the  practice,  the  federal  courts  are  required  on  their 
own  motion  to  disclaim  jurisdiction  at  any  stage  of  a  case,  if  satisfied 
that  any  essential  faet  does  not  exist  Therefore,  whenever  the  rec- 
ord shows  upon  its  face  that  there  is  a  controversy  as  to  a  juris- 
dictional fact,  the  court  must  require  proof  to  support  a  finding  to 
eliminate  such  question,  or  else  assume  that  it  does  not  have  jurisdio- 
tion.*" 

§  316.  Jniiadiotion  Dependent  on  VmU  at  Inttitntion  of  Suit 

Jurisdiction  depends  on  the  state  of  things  at  the  banning  of  the 
action,  and  subsequent  events  cannot  oust  it"    The  jurisdiction  of  a 

hSm  port,  chapter  XXIX.,  ft  1228,  isKlenk  c.   Byme    (1B06)    143  Fed. 

1229.  1008,  1000)  Roberta  ti.  Lenin   (1892)   144 

iiDes  Moinea  Nat.  ft  R.  Co.  v.  Iowa.  U.  S.  653,  12  Sup.  Ct  781,  36  L.  ed.  679; 

Homestead  Co.  (1887)  123  U.  S.  667,  31  Anderson  v.  Wktta    (1891)    133   U.    S 

L.  ed.  204;  Kempe  V.  Kennedy  (1809)  5  694,   11   Sup.  Ct.  440,  34  L.    ed.    1078] 

Cranch,   ISfi,  3  L.  ed.  73;   In  re  Eaton  Steigleder  r.  McQuesten    (1005)    IBS  V 

(1892)  51  Fed.  804.  B.     141,  2S  Sup.  Ct.  SIS,  40  L.  ed.  086; 

H  Oregon  etc.  Co.  v.  Shell   (1B04)   143  O.  R.  4  N.  Co.  o.  Shell  (C.  C.  A.;  1003) 

Fed.  1006  (1003)  126  Fed.  976:  Klenk  v.  126  Fed.  979. 

Byn»   (1006)    143  Fed.  1009.  t«Hardenbe^h  v.  Rajr  (1804)  IBl  U, 
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court  of  the  United  States  once  obtained  over  property  by  the  brtiiging 
of  the  same  within  its  custody  continues  until  the  purpose  of  the  seiz- 
ure is  accomplished,  and  cannot  be  impaired  or  affected  by  any  legia- 
laticm  of  the  state  or  by  any  proceedings  subsequently  commenced  in 
a  state  coart^ ' 

If  the  claim  to  relief  clearly  within  the  federal  jurisdiction  ia 
fairly  made  and  is  not  fictitious  or  fraudulent,  jurisdiction  attaches 
although  the  ultimate  decision  may  be  against  the  right  claimed.'^ 

Jurisdictional  Averment  of  Existence  of  Federal  Question. 

%  316.  AU^ffttion  of  Federal  ftnestion. 

Subject  to  a  limitation  as  to  the  amount  or  value  in  dispute,  the 
circuit  court  has  original  jurisdiction  of  causes  arising  under  the 
constitution,  laws,  or  treaties  of  the  United  States.  Furthermore,  in 
the  same  class  of  cases  it  may  acquire  jurisdiction  by  removal  from 
8  state  court.  The  term  "  federal  question,"  it  may  here  be  noted,  ia 
commonly  used  to  indicate  the  ground  of  jurisdiction  in  these  cases." 
\Vhere  the  suit  is  originally  brou^t  in  a  federal  court,  it  is  the 
plaintiff  who  thereby  exercises  his  choice  in  r^ard  to  the  forum. 
Where  the  suit  is  originally  brought  in  the  state  court  and  thence 
removed  to  the  federal  court  by  the  defendant,  it  is  the  defendant 
who  thereby  makes  effective  bis  preference  for  the  federal  forum.  We 
shall  proceed  briefly  to  consider  the  question  of  the  form  and  mode 
in  which  the  jurisdictional  fact  should  be  made  to  appear  of  record 
in  the  situation  just  referred  to.  And  first  of  cases  in  which  the 
original  jurisdiction  of  the  federal  court  is  invoked  by  the  institu- 
tion of  the  suit  in  this  court. 

g  S17.  Should  Be  Stated  in  Flaintiff'i  Pleading. 

In  the  first  place  it  will  be  observed  that  this  jurisdictional  fact, 
to  wit,  that  the  suit  involves  a  controversy  arising  under  the  constitu- 
tion, laws,  or  treaties  of  the  United  States,  ia  one  which  in  its  very 

8.  112,  14  Sup.  Ct.  306,  38  L.  pd.  03i  (180B)  lfl8  1'.  S.  «»R.  -42  L.  ed.  «30; 
8»lt  Co.  r.  Brioel  (1B98I  30C.C.A.4J5,  Louisville  Trust  Co.  r.  Stone  (IBOl)  107 
86  Fed.  81B;  Dunn  r.  Clarke  (1834)  8  Fed.  306.  46  C.  C.  A.  299. 
Pet.  1,  8  L.  ed.  84S:  MotUn  r.  Torrance  i>  The  term  federal  qucHtion  in  also 
(1884)  g  Wheat.  S3T.  6  L.  ed.  IM:  Ex  p.  used  to  indicate  the  jiirlftdictional 
K^le  (D.  C;  1899)  67  Fed.  3DB:  Ritrhie  ground  in  thow  eases  where  a  writ  ot 
V.  Burke   (1901)   109  Fed.  1(1,  19.  error  lies  to  the  dtiprpme  i<ourt  of  the 

IT  Rio  Qrande  R.  Co.  v.  Gomil*  United  States  from  the  state  eourta  of 
(1869)  138  U.  B.  478,  481,  33  L.  ed.  400,  last  rMort  This  claxs  of  cases  does  not 
401.  com«  within  the  scope  of  the  present 

upoHi  Hut  Life  Ina.  Co.  v.  Austin  chapter. 
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nature  stoald  be  stated  in  the  plaiDtifiTs  bill,  deolanttont  or  [tetitioii. 
Id  ft  suit  in  equity  the  juriBdictiontil  fftct  should  be  inwrtad  in  the 
Btating  part  of  t^  bill  la  order  to  give  the  circuit  court  jurisdiction 
of  a  ease  ae  one  arising  under  the  ctmstitutiwi,  lawfl,  ot  treaties  of  the 
United  States,  that  it  does  so  arise  must  appear  from  the  plaintiff's 
own  statement  of  his  claim.*"  "  It  must  appear  on  the  record,  by  a 
statement  in  legal  and  laical  forni^  autdi  as  is  required  in  good  ptead* 
ing,  that  the  suit  is  one  which  does  really  and  substantially  involve  a 
dispute  or  controversy  as  to  a  right  which  depends  on  die  construc- 
tioD  of  the  constitution  or  some  law  or  treaty  of  tlw  U&lted  States, 
before  jurisdiction  can  be  maintained  on  this  ground."  " 

Mettmlf  V.  Watertoum  ( 18SS)  1Z8  U.  S.  680,  689,  38  L.  ed.  MS,  544:  Tht  prlo- 
ciple  wu  hpre  full;  itatcd  hy  Mr.  Justice  Harlan  In  the  tollowiuK  worda: 
"Where,  however,  the  origlnet  jurisdiction  of  ■  clreult  eonrt  of  the  United 
Sttttei  1b  invoked  npon  the  sole  groiMd  that  the  determination  of  the  suit  depends 
VpoB  MHoe  quMtion  of  a  federal  nature,  It  must  appear  at  the  outlet,  froHi 
the  declaration  or  the  bill  of  the  party  auiiif,  that  the  suit  U  of  that  character  t 
in  other  words,  it  must  appear,  in  that  daaa  of  cases,  that  the  suit  was  one  of 
which  the  circuit  court,  at  the  time  its  juriedietion  is  invoked,  coutd  properly 
lake  cognizance.  If  It  doea  not  so  appear,  then  the  court,  upon  demurt«r,  or 
motion,  or  npon  its  own  inspeetlm  «f  the  pleading,  must  diamlHS  the  suit;  juat 
as  it  would  reawnd  to  the  state  eourt  a  suit  which  the  recwrd,  at  the  time  of 
removal,  failed  to  show  was  within  the  jurisdiction  of  the  circuit  court.  It  can- 
not retain  it  in  order  to  see  whether  the  defendant  may  not  raise  some  question 
of  a  federal  nature  upon  which  the  right  of  recoverj  will  finallj  depend;  and  i( 
io  retained,  the  want  of  jurisdiction,  at  the  conunencement  ot  the  tnlt,  ia  not 
cured  by  an  answer  at  plea  which  maj  auggeat  a  quettJon  of  tbat  kind." 

§  81>.  FartiUDlar  Faeta  Xwt  Bs  Stated— Oeneral  AvarmiBt  Iiuilfleitnt. 

Furthermore,  it  is  necessary  that  the  particular  facts  showing  tbat 

the  suit  does  so  arise  should  be  stated.    A  general  averment  that  the 

to  Colorado  v.  Tutvk  (1B93)  IM  V.  S.  Co.  v.  Milter  (1899)  H  Fed.  1:  City  Ry. 

13Fi,  37  L.  ed.  10.30;  Tennessee  r.  Union  Co.   v.  Citizens'  St  R.  Co.     (1897)     17 

etc.  Bank  (IS)M|  1S2  V.  8.  454.  38  T^  ed.  Sup.  Ct.  693,  ISe  U.   S.  SST,  41   L.  ed. 

611:  Oregon  r.  Skottowe   (1896)   16S  U.  Ill4,  modifying  decree  Citiwns'  St,  B- 

S.   400,   40    L.   ed.     1048;     Hanford    v.  Co.  c.  City  Ry.  Co.  (C.  C;  1894)  84  Fed. 

Davies   (18941)    163  U.  S.  873,  41   L.  ed.  647;  Illinois  Cent.  K.  Co.  t>.  Chicago,  B. 

1ST;   FrcM  Pub.  Co.  t>.  Monroe    (199ft)  ft  N.  R.  Co.   (ISSO)   20  Fed.  47T. 

164  U.  e.  110.  41  L.  ed.  388;   Filhiol  v.  »  Western    Union    Tolegraph    Co.    t>. 

Maurice  (1902)  186  U.  B.  110.  46  L.  ed.  Ann  Arbor  Hailroad  Un.  (1900)   1T8  U. 

seS;     VIckeburg     Waterworks     Co.     e.  S.  239,    44    L.    ed.    lOSS.    20    Sup.    Ct. 

Vicksbnrg  (19(K)  186  U.  S.  68,  40  I.,  ed.  867.  869;    Little   York  Gold-WaAhihg  k 

809;   Henry  v.   U  Compagnie  Cener^le  Water  Co.  n.  Reyes  (18T7)  96  U.  8.  199. 

Transatlantique    etc.     (1990)     96    Fed.  24   L.  ed.  606;      Blackburn  r.  Portkind 

497:  California  Oil  ft  Gas  Co.  of  Arttona  Oold  Min.  Co.    (1900)    ITS  U.  B.  STl, 

o.  Miller  tl809)  96  Fed.  12;  Dewey  Min.  44  L.  ed.  ««,  9)  Bop.  Ct  tt2. 


9  31»J  jUElSDICtlONAL  AVERMENT.  181 

esse  arises  tinder  the  constitution,  laws,  or  treaties  of  the  UniteJ 
States  is  not  ^lougli,  since  that  would  merely  involve  tlic  statement 
of  » ]«9«|  eo»«lUuoD>.'' 

1.  Boltand  v.  Rj/an  (18B3)  \1  Fed.  1:  In  a  suit  to  recover  mining  clatms  It 
iTM  aHeged  that  the  mUMi  Isvohed  the  "  couitnictira  mkI  omuldeMtton  <rf  tiM 
kwi  ol  the  t'atlwl  SMm  Kpoa  tb«  sHbjects  of  miiwa  ajid  miaing  mm!  tUe  validity 
and  title  to  miaii^  olwias  OMUrci^  ood  aciaing  therciuiUer."  Tbc  allcgatiuii 
uaa  held  ioBUflicwat. 

2.  Bienvaie  Water-Suppljf.  Co.  c.  City  of  Mobile  (1890)  20  SUp,  Ct.  40,  173 
U.  8.  109,  44  L.  ed.  98:  in  this  ciise  the  federal  queiitnin  alhgeU  to  be  Involved 
WM  the  impAiTiBent  ef  «  ooutrMt.  Lt  tvas  held  not  tu  be  tufflclegt  to  Allega 
tmtiaHf  thnt  the  dfefaMaM  v»a  Tiblating  Iha  contract  in  ^neation.  Facta 
■bautd  Imv4  l^n,  pleadtd  wbirii  wQuld,  apeak,  tor  theinaelves  and  cle»i^  show 
the  violation  of  the  obligatioq  of  the  contract, 

§  319.  7&eti  to  Be  OI«al'Iy  ShoWK. 

The  bill  must  also  clearly  show  the  exiBtenoe  of  any  fact  that  is 
a  OMiditioD  precedent  to  the  existence  of  the  alleged  right  under  the 
constitution  or  laws.  Thus,  a  bill  cannot  be  maintajued  under  the 
impairment  of  contract  clause  of  the  constitution  unless  the  contract 
is  ahown  to  ex«t 

Underoround  RaanaS  «.  Cit]/  of  New  fork  (1004)  103  U.  S.  41fi,  «  L.  ed.  733 
(19D2|  lift  Fed.  BS2:  Suit  was  brought  to.  enjoin  municipal  authorities  from 
doing  certun  acts  which,  it  waa  alleged,  would  impair  the  obligation  ol  certain 
corporate  grant*,  franchJaea,  and  privilegea  allc^ied  to  be  veated  in  them.  These 
it  was  insisted  were  within  the  protectij^n  of  that  clause  of  the  constitotion 
vhieh  foirbida  the  impairment  of  the  obligation  of  contracts.  The  court  was  of 
the  opinion  Uiat  on  the  facte  stated  the  contract  rights  dftlmej  did  not  exist, 
and  accordingly  the  bill  was  dismissed. :> 

The  qnertion  wlietker  a  party  doea  neUy  and  effe-ctirely  claisa 
a  ri^t  Under  the  constitution,  laws,  or  treaties  of  the  United  States 
is  to  be  determined  by  the  proper  legal  construction  of  the  allegations 
of  the  bill,  without  any  particular  regard  to  the  interpretation  put  on 
thoee  alltgations  by  the  opposing  party.'* 

tt  Manhattan  Rr.  Co.  v.  City  of  New  the  rigl)t  is  claimed  should  be  specifl- 

Twk    (MS»r    IS    Fed.    19S;    City    «f  c^I:^  i«feri«d  t».    CrystAl  ain4a«s  Uwi 

fergus  Falls  v.  Fergus  Falls  Water  Co.  A  Water  Co.  e.     City   of    Loa   Angelea 

amy  n  Fed.  873,  19  C.  0-  Av  212;  11896)  76  Fed.  148. 

Compare  Soeth  r.  Lloyd,  (1887)  33  Fed.  *'  Vompare    sew    Orleans     tt.     New 

603.  Orleans  etc.   Co.    (Iftal)    M2  U.  S.  B8, 

Where  the  fads  stated  are  anffleient  3S  L.  ed.  046. 

to  niee  a  queHtion  of  a  right  nnder  the  **  New  Jersey  etc.  Bv    Co.    V.    Mills 

emaiiMitipn,  of  the  United  States,  tt  Is  (1S8S)  113  U.  S.  249,  257,  2i  L.  ed^  S4«, 

iu}t  also  eaeential   that  tht  particular  9S1. 
clause  o(  the  constitution  under  which 
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§  SSO.  Plaintiff  Cannot  Bcly  on  FoMiUe  Defenae  ai  Gnmnd  of  JuiA- 
diotlon. 

The  principle  that  tlie  plaintiff's  own  statement  of  hts  cause  must 
contain  facts  sufficient  to  sustain  jurisdiction  under  the  head  now 
being  considered  is  subject  to  the  following  condition,  namely,  the 
riglit  in  question  claimed  under  the  constitution,  laws,  or  treaty 
must  appear  to  be  necessary  to  the  plaintiff's  own  case.  The  plain- 
tiff in  stating  hia  cause  of  action  has  no  concern  with  any  defense 
that  the  defendant  may  or  may  not  put  in.  Hence  it  follows  that  if, 
in  the  proper  statement  of  the  plaintiff's  case,  no  cause  of  actiou 
under  the  constitution  or  laws  of  the  United  States  is  revealed,  the 
plaintiff  cannot  make  out  a  caae  within  the  federal  jurisdiction  by 
anticipating  the  defense  and  asserting  that  the  defendant  claims 
under  the  constitution,  laws,  or  treaties  of  the  United  States.  What 
the  defendant  may  or  may  not  claim  is  a  matter  of  pure  speculation 
imtil  the  answer  or  plea  is  filed.  Hence,  this  matter  cannot  be  used 
to  determine  the  jurisdiction  of  the  court  in  the  first  instance.  The 
cases  in  which  this  principle  has  been  applied  are  numerous  enough. 

1.  rennewM  v.  Vnion.  and  PtiMtera'  Bvnk  (1804)  1S2  U.  B.  4M,  36  L.  ed.  Gil: 
A  bill  jQ  equity  wna  Sled  to  recover  taxes  alleged  to  be  due  to  the  state  and 
county  by  the  defendant  tiank.  The  state  asserted  its  rights  to  recover  the 
taxes  under  one  of  its  own  laws.  This  raised  no  federal  question.  But  it  was 
further  asserted  that  the  defendant  would  contend  that  the  taw  in  question  was 
void  t)ecBUBe  in  contravention  of  the  constitution  of  the  United  States.  But  ths 
court  said:  "By  the  settled  law  of  this  court,  a  suggestion  of  one  party  that 
the  other  will  or  may  set  up  a  claim  under  the  constitution  or  laws  of  the  United 
States  does  not  make  the  mit  one  arising  under  that  constitution  or  thoM 
laws."  »s 

2.  Florida  Cent.  etc.  R.  Co.  v.  Bell  (IBOO)  ITS  U.  B.  321,  44  L.  ed.  4S6:  The 
plaintiff  asserted  title  to  tend  derived  under  and  by  virtue  of  a  patent  granted 
by  the  United  States, — a  fact  not  of  itself  aufflcient  to  confer  jurisdiction.  It 
was  further  alleged  that  the  defendant  claimed  under  a  particular  statute  ot 
the  United  States.  It  was  held  that  this  all^ation  did  not  help  the  ease  on 
the  question  of  jurisdiction. 

The  rule  may  be  otherwise  stated  as  follows :  The  possibility  or 
even  probability  that  a  federal   question  may   arise   during  the 

»  Cbappell  c.  Waterworth  <1S04>  156  Sawyer  t>.  Kocbersperger  (ISOT)  ITD  L'. 

U.  8.  102,  30  L.  ed.  8S;  Bast  Lake  Land  8.  303,  42  L.  ed.   lOU;   Galveston,  etc 

Co.  V.  Brown  (1804)  IBB  U.  S.  488,  39  L.  Ry.  r.  Texas  (1808)   170  U.  8.  238,  42 

ed.     233;     Postal     Tel.     Cable     Co.     v.  L.  ed.   1020;   New    Orleans  e.    Warner 

Alabama  (1B04)  IS6  U.  B.  487,  39  L.  ed.  (1808)    171   U.  8.  686,  43  L.  ed.   UTS; 

832:  Orvaan  Short  Line  Co.  r.  Skottowe  Third  Street,  etc.  Ry.  ».  Lewis  (1800) 

(1806)   102  U.  S.  490,  40   L.  ed.    1048;  ITS  U.  8.  460,  43  L.  ed.  767;   Boston     , 
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progress  of  a  cause  will  not  support  original  jurisdiction  in  the 
federal  court,  but  the  plaintiff's  statement  of  his  own  claim  must 
show  that  such  a  question  ia  necessarily  involved  and  must  be  deter- 
mined. Hence,  it  is  said  that  all  allegations  of  a  bill  as  to  the 
defenses  that  may  be  asserted  by  the  defendant  are  to  be  disre- 
garded on  the  question  of  jurisdiction.** 

Where  the  bill  in  the  stating  part  sets  forth  a  cause  of  action 
within  the  jurisdiction  of  the  federal  court,  the  court  will  have  juris- 
diction although  in  the  charging  part  of  the  bill  the  plaintiff  antiei' 
pates  and  replies  to  a  possible  defense  which,  if  interposed,  would 
raise  a  question  not  justiciable  in  the  federal  court. 

Atherton  tto.  Co.  t>.  Attoood-MorrUon  Co.  <1900;  C.  a  A.)  102  F«d.  H», 
QSa,  43  C.  C.  A.  72:  The  pUintJff  filed  a  bill  agaiaat  u  alleged  Infringer  of  • 
patent  seeking  ui  injunction  and  an  accounting.  The  case  stated  was  cleuly 
one  of  federal  eognicanoe,  inasmuch  at  the  controveraj  arose  under  the  patent 
laws.  But  in  his  bill  the  plaintiff  alleged  that  the  defendant  relied  on  a  pr»- 
tended  awignment;  and,  bj  anticipation,  plaintiff's  defense  to  this  pretended 
assignment  was  stated.  If  the  controversy  had  turned  wholly  on  this  assignment 
then  the  cause  of  action  might  have  be«n  considered  as  being  non-federal,  ainca 
it  would  have  arisen  under  the  contract  and  not  under  the  patent  laws.  But  it 
was  held  that  the  federal  court  had  jurisdiction  nevertheless.  "  If  the  bill  seta 
forth  a  case  within  the  jurisdiction  of  the  court,  the  jurisdiction  cannot  be 
ouated  by  the  anticipation  and  denial  of  possible  defenses  that  may  or  may  not 
be  made." 

§  381.  Federal  ftiieition  in  Bemoral  Canies. 

The  circuit  court,  as  at  present  constituted^  has  jurisdiction  by 
removal  to  entertain  suits  based  on  controversies  arising  under  the 
constitution,  laws,  or  treaties  of  the  United  States,  and  a  few  words 
are  here  necessary  as  to  the  form  in  which  the  federal  question  should 
be  made  to  appear  of  record  in  removal  cases.  It  should  be  observed 
that  before  the  passage  of  the  Judiciary  Act  of  March  3,  1876,  c.  137, 
the  circuit  court  bad  no  jurisdiction,  either  original  or  by  removal,  of 

etc.  Co.  V.  Montana  Ore.  Co.  |1M3)  188  go  into  a  Btat«  tribunal.  If  the  defendant 

V.  S.   632,  47   L.   ed.    626;     Sawyer    e.  there   puts   in   a   delenae   involving   the 

Parish  of  Concordia  (I8B2)   12  Fed.  764;  construction   of   the   constitution,   laws, 

Levy  e.   City  of  Sbreveport   (18S6)    28  or  any  treaty  of  the  United  States,  the 

Fed.  20D.  plaintiff  must  litigate  the  question  with 

*•  Wise  c.  Nixon  (C.C.;  1897)  78  Fed.  him  to  a  finish  in  the  sUte  court;  and  if 

203;   California   Oil  etc.    Co.    C.    Milter  the  decision  on  the  point  involving  the 

I18W1  9fl  Fed.  12,  19.  federal  questton  is  decided  against  him 

In  all  these  eases  where  tbe  plaintiff  is  in  the  state  court  of  last  resort,  he  can 

unable,  an  the  facts  and  mertts  of  his  take  the  case  by   writ  of  error  to  (jra 

own  claim,  tostateacase  within  the  fed-  supreme  court  of  the  Unit«d  States  and 

eral  jurisdiction,  his  only  recourse   is  to  there  have  the  decision  reviewed. 
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caces  involving  vhat  h  called  a  federal  qaestioo.  But  by  hc^oh  onfk 
of  that  act  the  coutt  was  given  origiijiali  jjUiisdiclion  of  8ai,ts  o^  a  ciyi^ 
uatuTe  at  common  law  or  in  eqtiit^  arlBing  under  the  con^itt^tioQi  oi 
laws  of  the  United  States,  or  treaties  made  under  their  authoritjf. 
Bj  the  secoijid  section  of  the  same  act,  the  circuit  court  was  auth,ori2cd 
to  entertain  suits  at  law  or  in  equity  removed  to  that  couji  from  state 
courts,  in  all  cases  where  the  suit  arises  imder  the  constituUon  or 
laws  of  the  United  States  or  under  treaties  made  under  their  author- 
ity ;  and  it  was  provided  that  such  suite  could  he  removed  by  either 
par^.  The  language  descriptive  of  removable  cases  was  thus  sub- 
stantially the  same  aa  the  language  used  in  defining  the  original  juris- 
diction of  the  court. 

§  Wa.  Bov  Jiriadtotioiial  Tact  Shows  in  BcboteI  CawM. 

But  in  iaterpi^cting  these  provisions  in  respect  to  the  matter  of 
[deadin^  a  distinction  was  created  by  the  courts.  In  cases  of  original 
Turisdiction  it  was  held  that  the  plaintiff's  own  statement  of  his  cause 
of  action  tnttst  show  on  its  face  that  the  suit  arose  under  the  consti- 
tution, or  laws,  or  under  a  treaty  of  the  United  States.*'  This  was 
in  confoc^uty  with  the  rule  that  has  always  been  applied  in  regard  to 
cases  of  original  jurisdiction  involving  the  federal  question.  In 
r^ard  to  removal  cases  it  was  held  thiit  the  circuit  court  had  jB^iBdi^^ 
tion  to  entertain  the  -suit  if  the  record  at  the  time  of  removal  showed 
that  either  party  claimed  a  right  under  the  constitution  or  laws  of 
the  United  States.  It  followed  from  this  interpretation  that  the  juris- 
dictional fact  could  be  shown  in  the  petition  for  removal  aa  well  as  in 
the  bill,  d^eclaratiou,  answer,  or  plea.'^ 

§  323,  7^M(Bnt  91»te  of  Eractioe. 

It  will  thus  be  seen  that  as  regards  the  mode  of  presenting  the 
jurisdictional  fact,  the  law  was  decidedly  more  liberal  in  removal 
cases  than  in  cases  of  original  jurisdiction.  And  so  H  continued  until 
the  passage  of  the  act  of  March  3,  1867,  c.  373  (as  amended  by  act 

tiFeiliebiu  c.   P&clcKrd    (IfiftS)    100  <sR«ilro*d  Co.  c.  MiMlwippi   fl680) 

U.  S.  421,  it  L.  ed.  984;  Euiau,  etc.  R.  102  U.   S,   135,  20  L.  t^   96;   Ames   e. 

Co.  n-  AtcluaoD,  etc.  R.  Co.   (ISM)    112  Kansas   (1R84)   111   U.  B.  449,  28  L.  ed. 

U.  8.  414,  23  L.  ed.  794;  New  Orleans  c.  4S2;    Paciflc    Railroad    Remvral    Caaes 

Houston  (1886)   119  U.  S.  285.  30  L.  ed.  (188S)    115    U.    8.    1,    29    L.    ed.    319; 

41}  I  Metcall  v.  Watertowo   (IS88)    128  Southern    Pac.     R.     Co.     e.     CaKlonlft 

17.  S.  58a,  32  L.  ed.  643;    Bachrack   r.  (ISSS)    US   U.   &   109,  30   L.   ed.   lOS; 

Norton  I,18SQ)   132  U.  S.  337,  33  L.  ed.  Metcalt  v.  W^tertgwn   (16S8)   138  U.  & 

3^7  i   Cooke  V.  Averr    (1893)    147   U.  S.  68«,  32  L.  ed.  MA. 
3lS.  37  L.  ^  309, 
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of  Aug.  13,  iSH%  c.  866).  This  act  limited  the  right  of  removal,  u 
all  cases,  to  the  defendant  or  defeodants,  aod  in  the  elauae  t«f«sriag' 
to  the  removal  of  causes  arising  under  the  constitution,  laws,  or  trea- 
ties of  the  Unitwl  Btato,  the  ri^t  of  removal  wu  expressly  limited 
to  causes  of  which  the  circuit  courts  of  the  United  States  were  given 
original  jurisdiction  under  the  same  act.  The  introduction  of  thift 
limitation  was  at  <mce  held  to  change  the  law  in  regard  to  Ae  matter 
oi  pleading  the  jurisdictional  fact  in  removal  oasee,  and  on  thia 
point  the  law  in  prignial  and  removal  cases  was  thereby  brou^t  into 
harmony.  Ae  h  had  formerly  been  hdd,  under  the  act  of  1875,  thai 
the  circait  court  had  no  origioal  jurisdiotioa  nnleae  the  existence  of 
the  federal  question  appeared  iu  the  plaintiff's  statement  of  hia  claim, 
so.  BOW  it  was  heU  that,  in  removal  cases,  the  court  acquired  no  juris- 
diotion  uuteas  the  existence  of  the  federal  question  was  shown  in  the 
plaintiff's  bill  or  dedaraUon."  It  is  even  held  that  reeort  cannot  be 
lud  to  jndacial  knowledge  in  order  to  raise  a  oontroversy  under  a 
law  of  the  United  States,  when  the  fact  that  soch  statute  is  invdtved 
does  not  appear  from  the  pleadings.'^ 

A  comparison  of  what  is  here  said  with  what  is  prewotly  to  bo 
stated  in  r^ard  to  the  averment  of  the  jiirisdictioiial  fact  in  cases 
where  the  removal  is  bad  on  the  ground  of  diversity  of  citizenship 
will  reveal  the  existence  of  a  distinction  which  may  be.  indicated  thus : 
Where  the  right  of  removal  depends  on  the  character  of  the  parties, 
as  in  case  of  diverse  citizenship  or  alienage,  the  jurisdictional  fact 
may  be  shown  either  in  tJie  pleadings,  petition  for  remcval,  or  in  any 
oth«r  piopM  part  of  die  record;  '^  but  where  the  rq^bt  of  removal 
depends  on.  tka  existence  of  a  federal  question,  sudi  jurisdictional 
fact  must  appear  from  the  plaintiff's  own  statement  of  lua  claim. 
This  same  distinction  applies  of  course  in  cases  of  original  jurisdic- 
tion also,  and  the  principle  is  thus  subject  to  no  excepti<Hi  that  where 
jutisdicUoj)^  depends  on  the  character  of  the  parties  the  jurisdictional 
fact  may  be  shown  anywhere  in  the  record,  but  if  it  depends  on  the 

T'  TmiMnfirn  v.  Union  and  PlanterB'  1017;  Gableman  v.    Peoria  etc   R.   Co. 

Bank   (ISM)    1S2  U.  8.  454,  38  h.  ed.  (IBOO)   179  U.  S.  335,  iS   L.   ed.   220; 

511;  Cbappellti.  WAterworth  (1894)  165  Arkansas  C.  Kanau  etc.  Ckial  Co.  (1901) 

V.&  bM,  30L.ed.8S;  Postal  Tel.  Cable  183   V.  S.  185,  46  L.  ed.   144;   State  of 

Co.  t>.  AUbamk   {lSe4)    155  U.   S.  482,  Indiana  o.  Alleghany  00.  Co.   (t«98)  86 

3»  L.  ed.  231  (  United  BUtea  c.  American  Fed.  870. 

BellTeL  Co.  (18»S)  IfiO  U.  S.  648,  40  L.  lo  Mountain  View  etc.  Co.  v.  UcFad- 

ed.  2fiGi  Or^on  et«.  R.  Co.  C.  Shottowe  den  O»01>  18Q  U.  S,  S33,  4fi  L.  «^  «t6. 

(ia0e>   IS   U.   S:  46$,  40  L.  ed.   1050;  n  Pitlaburgh   etc.   B.   Co   c.   RMWej 

WalkM-  P,  ColliM  (18B7>  M7  U.  S.  57,  (1674)  2£  Vinik  aSS,  2^L.  ed.  fi2f8M 

4&  L.  ad.  Tfl;  Oabeatoa  etc.  R.  Co.  t>.  potl,  i  3tt. 
TUM  ll«9»)  170  U.  a  226,  42  L.  ed. 
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natare  of  the  cauBe  of  action,  the  jurisdictional  fact  must  appear  in 
the  plaintiff's  statement  of  his  canse.** 

J uriadietional  Averment  of  Citizenship. 
§  384.  Statement  of  Citizeailiip  of  Partiei. 

From  the  earliest  date,  the  supreme  court  baa  reiterated  the  rule 
time  and  again  that  in  order  to  maintain  a  suit  in  a  case  where 
jurisdiction  depends  on  the  diversity  of  citizenship  of  t^e  parties, 
such  diversity  of  citizenship  must  clearly  appear  of  record.  The 
avennent  should  be  direct  and  explicit,  and  the  fact  of  diversity  of 
citizenship  will  not  be  inferred  from  all^ations  of  residence  or  from 
the  locality  in  which  the  suit  is  brought  It  is  not  sufficient  that 
jurisdiction  may  be  inferred  argumentatively  from  the  other  aver- 
ments. The  burden  of  averment  or  of  proof  is  not  on  the  defendant 
to  defeat  jurisdiction  by  alleging  or  proving  that  the  parties  are 
citizens  of  the  same  state.  Tbe  plaintiff  in  order  to  maintain  his  suit 
must  be  able  to  put  his  finger  on  some  part  of  the  record  which 
directly  shows  the  required  diversity  of  citizenship.  There  is  a  legal 
presumption  that  a  case  is  without  tbe  jurisdiction  of  the  court,  until 
the  contrary  is  affirmatively  alleged  or  otherwise  shown.  As  once  was 
observed  by  Mr.  Justice  Miller,  the  supreme  court  has  always  been 
very  particular  in  requiring  a  distinct  statement  of  the  citizenship  of 
the  parties,  and  of  the  particular  state  in  which  it  is  claimed." 

Diversity  of  citizenship  need  not  be  alleged  in  a  case  where  juris- 
diction can  be  supported  on  some  other  ground,  as  on  the  fact  that 
the  suit  involves  a  controversy  under  the  constitution,  laws,  or 
treaties  of  the  United  States.'* 

g  38ff.  DiTcrutjr  Xnit  Extend  to  Xveiy  Party. 

It  is  to  be  noted  that  a  suit  is  held  not  to  be  based  on  a  controversy 
between  citizens  of  different  states  unless  it  is  sbo^vn  that  each  of  the 
plaintiffs  is  capable  of  suing  each  and  every  one  of  the  defendants  in 
tbe  court  where  the  suit  is  brought.'"     It  follows  that  the  bill  should 

iiPrcM  Pub.  Co.  r.  Monroe   (1888)  etc.  Co.  d.  StanislavB  Cotmty  (1898)  W 

104  V.  8.  106,  41  L.  ed.  367;  Spencer  v.  Fed.  616. 

DupUn  6flk  Co.   (1D03)    191  U.  B.  SZ6,  )«  PenineuUr  Iron  Co.  c.Stone   (1867) 

48  L  ed.  287.  121  U.  S.  631,  30  L.  ed.  1020;    Smith  r. 

11  Cameron  V.  Hodgee   (1888)   127  U.  Lyon  (1890)   133  U.  8.315,  33  L.  ed  635; 

8.  326,  32  L.  ed.  133.  Hoe  r.  Junieson   (1897)    106  V.  S.  395, 

i4Amea  v.  lUnus  (1884)   111  U.  S.  41    U    ed.    1049;    Hepburn    v.    FAUej 

44S,  28  L.  ed.  482;  Lund  v.  Chicuo  etc.  (1805)    2  Cranch,   446,  2    L.    ed.    332: 

R.  Co.  (1897)  78  Fod.  386)  Sui  Jmquin  Stra^vbridge  v.  Curtlaa  (1806)  3  Cranch, 
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always  allege  the  citizenship  of  every  person  who  ie  party  to  the  snit. 
An  averment  that  a  party  is  a  citizen  of  tiie  District  of  Columbia  or 
of  a  tranritory  is  not  an  allegation  that  he  is  a  citizen  of  a  state,  and 
hence  such  an  averment  is  inaufiicient  to  support  jurisdiction.'" 

A  general  allegation  in  the  body  of  the  bill  that  the  controversy 
is  "  between  citizens  of  different  states  "  is  a  mere  conclusion  of  law 
and  is  ineffectual  to  cure  the  omission  of  the  necessary  averment  else- 
where." 

§  306.  Citizenahip  Xnst  Appear  in  Bill,  Answer,  or  Bword. 

If  in  any  case  where  jurisdiction  is  dependent  on  diversity  of 
citizenship,  the  bill  fails  to  show  the  fact  of  such  diveraity,  the  bill 
is  subject  to  demurrer  and  will  be  dismissed,  for  this  reason  we  say 
it  is  necessary  to  show  the  jurisdictional  fact  in  the  bill  itself.  This 
is  required  in  order  to  make  sure  that  the  bill  will  withstand  criti- 
cism. But  if,  in  a  case  where  the  jurisdictional  fact  is  not  suf- 
ficiently stated  in  the  bill,  the  defendant  instead  of  demurring 
answers  to  the  merits  and  in  his  answer  sets  forth  facta  showing  that 
the  jurisdiction  does  exist,  the  defect  in  the  bill  is  cured. 

Not  only  this :  it  further  appears  that  in  a  case  where  the  bill  fails 
to  alle^  diversity  of  citizenship  and  the  answer  likewise  fails  to  admit 
the  requisite  diversity,  the  defect  may  yet  be  cured  by  reference 
to  other  parts  of  the  record,  as,  for  instance,  the  summons,  the  peti- 
tion for  removal,  or  the  proof.  This,  of  course,  can  only  happen 
where  the  party  defendant  makes  no  formal  objection  at  the  proper 
juncture.  The  supreme  court  will  not  dismiss  a  case,  on  appeal, 
on  the  ground  of  a  want  of  jurisdiction,  if  the  requisite  diversity  is 
shown  to  exist  in  any  part  of  the  record.  Hence  the  correct  formula 
for  Hie  statement  of  the  principle  in  question  is  that  where  the  juris- 
diction of  the  court  is  dependent  on  diversi^  of  citizenship,  the  fact 
of  such  diversity  must  appear  in  some  proper  part  of  die  record."^ 

297,  S  L.  ed.  43S;  Bftmejr  r.  Baltlmora  (ISeO)   9  Wall.    674,    19    L.    ed.    7S1; 

(ISeT)   e  Wall.  280,  18  L.  ed.  82G;  New  HarahAll  d.  Baltimore   (1853)    16  How. 

Orteana  t>.  Winter  (1816)   1  Wheat  91,  340,  14  L.  ed.  965;    Baile;    v.    Dor.ier 

4  L.  ed.  44.  (1848)   6  How.  23,  12  L.  ed.  328;  Liv- 

itHooe  V.  JamieMn  (1897)  166  U.  8.  ingston  p.  Story  (1837)  1  Pet.  381,  414, 

395,  41   L.  ed.   1049;    New    Orleaiu    O.  9   L.   ed.   746,    771;    Qodfrer    t>.    Teny 

Winter  (1816)  1  Wheat.  91,  4  L.  ed.  44.  (1877)    97  U.  S.   171,    24    L.    ed.    044; 

fOnee  v.  Am.  Cent.  Ins.  Co.  (18S3)  Homthall  v.  Keary  II869)  0  Wall.  660. 

109  U.  S.  278,  27  L.  ed.  932.  19  L.  ed.  560;  Jackson  r.  Ashton  (1834) 

ti  Mom  e.  Arlington  (1897)  188  U.  S.  8  Pet.   14S,  8  L.  ed.  898;    Piquigiiot  r. 

436,  42  L.  ed.  633;    Wolfe  c.   Hartford  Pennsylvania  R.  R.  Co.   (1853)   16  Hov. 

(1893)    148  U.   S.   389,   37   L.   ed.  493;  104,   14  L.  ed.  863;   Siiliivan  r.   Fnlton 

HabnU  v.  Lewis  (1892)  144  U.  B.  606,  Steamboat  Co.  (1821)  0  Wheat.  4S0,  fi 

SO  L.   ed.    B88i    AiMMor   t>.   Osborne*  L.  ed.  302;  Morgan  c.  Callender  (1808) 
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Wbat  is  or  is  not  r  proper  part  erf  tfae  record  to  whicb  om  may  look 
in  determining  this  point,  is  a  mftlter  of  judlciri  oonfitnMtioa,  flsd 
the  only  guide  ie  fbosd  in  the  decided  mms. 

t.  tforAm  v.  Third  VoMonoi  Aivfc  IHM)  l*t  U.  B.  VZ.  M  1^  •«.  aa»i  Tbe 
fiKiUtm  t>l  juCMdiGtiw  iran^  niml  fov  tW  fiirt  tMns  in  Uie  Mipreme  court,  it 
was  ruled  that  the  lummons  w$»  BUch  •  part  of  tbe  reco^  as  could  be  looked 
lo  in  support  of  the  jurisdiction.  This  commaQded  the  marshal  "  to  sununpn 
E.  C.  Gordon,  who  is  a  citicen  of  the  state  of  Alabama."  It  was  held  that  tkis 
sufficiently  showed  him  to  be  a  citizen  of  Alabama.  The  facta  showing  tha 
requisite  dimrslliy  of  citianaUy  mwl  afpe«r  ia  s*ch  pMpen  h  properlf  •oMsti- 
tut«  tbe  record  of  the  case. 

2.  MtmUmn  Central  Ry.  Oa.  v.  fMfcAey  (19n>  149  U.  S.  IM,  S7  L.  ed.  AM: 
Tbe  original  petition,  dedatatien,  or  bill  ii  a  part  9i  the  reeotd  and  Btm.j  ba 
looked  to  on  the  question  of  jurisdictititt  although  an  aanded  petiti(»,  deelara- 
tion,  or  bill  is  filed  which  itself  becMsea  the  basis  of  the  suit  and  whicli  lacks 
the.  requisite  averment.  But  where  the  original  pleading  contains  uo  sufficient 
averment  of  citizenship,  the  amended  pleading  must  specifically  aver  citlsenship 
as  of  the  date  of  the  oomnenmnent  of  the  luit.i* 

S.  Brigtt  f.  Sperm  IUT7)  0S  U.  S.  401,  24  L.  ed.  WO:  A  nit  bm^t  in  a 
state  court  was  removed  <M  petition  of  the  detesdaut  to  tbe  fedanl  court.  In 
this  court  the  plaintiff  AM  a  new  or  amended  bill  which  failed  to  abow  diversitjj 
of  citiienship.  But  it  was  held  that  the  defect  was  cured  bj  referemx  to 
the  state  o(  the  record.  Said  the  court;  "If  nothing  else  be  looked  at  but  tlie 
bt)l,  there  is  no  jnrisdietlim  shown.  Bat  the  proceedings  in  the  state  eMrt, 
wUeh.  ara  properly  here  as  pairt  of  tiie  record  of  the  ease,  show  that  tt  mu 
removed,  ifom  the  state  oourt  to  the  federal  court,  <m  account  of  Vbm  citixMshj^ 
of  the  parties;  and  this  of  Itself  must  have  given  jurisdiction,  to  tbe  United 
Rtates  court  before  the  amended  bill  was  filed.  That  jurisdiction  is  not  lost, 
hecAuse  the  facta  aa  whicb  It  aroM  are  not  set  out  in  the  old  or  tbe  uer  oom- 
platat." 

4.  Jmmtw  ».  Brooke  {IWl;  C.  C.  A.>  MM  FW.  SH,  M  C.  C.  A.  SSTt  T)m 
dnlaifttiDn.  tailed  tg,  show  diversity  of  citiMnship,  but  the  fact  appeared  Ik 
the  proof  and  was  shown  by  tte  bill  of  exceptions.  It  was  held  that  this  waa 
BufflEitnt.     Two  circumstances  shown  in  this  case  should  be  noted  though  it  doe* 

4  Cranch,  STA,  2  L.  ed.  VBb;  Wood  c.  Vnder   the    PractUx   of    the   Circuit 

Waf^ion    (1804)   2  Cranch,  9,  2  L.  ed.  Court  of  the  Fifth  Circuit,  proof  of  tbe 

IBl;   Abercrombie  t).  Diwwia   {\Sf)9)    I  divwM  citiienriijp  of  the  Mrttt*  Ittt 

Cranch,  34a,  2  L.  ed.    IW:    Emory    v.  not  la  aot  adnisaibb  at  al)  unlets  al- 

Grenongh    <17»T>    3  ball.   360,  1    L.  ed.  legeA  ia  tke  pha^ngs.     Preferred  A««l- 

040:   BniRhain  t>.   Cabot   (1T08>   S  Dall.  dent  etc.  Co.  e.  Barker    (1890.)    S3  Fetk 

382.  t  &.  ed  640;    Turner    V.    Enrille  1«S,    3ft    C.  C.  A.    Mft.     We    anwatlon 

inB»)  iDall.  7,  1  L.  ed.  717;  Ibers  O.  vhethec  tltis  OMge  iieuld  be  ffxfd  at  C 

HeUinmr    (1990)  04  Fed.  370, 37  C.O.A.  aattw    Of    e^itQ;    pfactin,    for    •nHf 

3e»t   affirming    (18B7)  81    Fed.toS;  Lea-  practiee  it  wifotm  and  alvoat  Ktnl^ 

vitt  ff,  Cowles    (1S41)     Fed.    Cas.    No.  subject    to   tonisloDs     of    ttn    >uW«M 

S,I7l>  Catlett  v.  Pacific  Ids.  Co.   (iaiO>  oourt. 

Ve6.  Cm.  No.  2,617 ;  Merserole  e.  Union  ■)  Bcttimort  stft.  S-  Co.  e.  HctA)wli!- 

Paper  Collar  Co.   (1869)    Fed.  Cas.  No,  lin  |](»0)  73  Fed,  Olfli  19  C.  C.  A.  »!; 

9.4aS;     FindUy's     Rx're     r.     Bank     <rf  luhn  o.  N*Wt«W»  Mia,  Ca   (liM)  M 

t'njted   SUtcs    (1839}     Fed.    Cas.    No,  Fed.  Wa 
4,791. 
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tot  ftppMr  tbat  tbey  affected  th«  nlin^.  In  the  flnt  pUc«,  it  wu  the  pbtBtlff 
wfao  Boa^t  to  take  adTBotage  of  the  defect  incident  to  the  absence  of  the  juris- 
dictlooal  averment  in  hia  own  pleading,  and  in  the  second  place  there  b&d  bMU 
an  orde^  In  the  trial  eonrt  allowing  the  pteadlngs  to  be  amended  r)  a*  to  ibow 
the  diTweify  of  eitiienablp.  Iliotigh  tlu  amendment  had  Aot  be^  «Md^  the 
circnit  oDurt  of  appaali  Moned  iueliiMd  to  trott  tba  order  ■■  brfag  ■ffeetin 
wlthont  the  actual  aaundDHtat 

S.  Boieriton  v.  Ceate  (1S78)  97  U.  &  M6,  24  H  ed.  lOfiT:  The  requisite 
dlTersitf  of  elUienship  was  not  averred,  but  It  was  insisted  that  the  fact  was 
shown  or  was  inferable  fnxn  certain  documents  or  papers  eojdtd  In  ttitt  tnin- 
'serlpt.  AwoMg  these  documents  was  a  noticiS  of  an  i^iplleation  for  a  MmAitSHlon 
to  enuBiae  witMMss,  of  wbnn  tfaa  plaiattf  was  one.  In  tiiti  notiee  platatiB 
was  dascribed  aa  rsaidii^  in  Uason  Coanty,  Dllaaia.  But  it  waa  keld  that  lUs 
document  was  not  such  a  part  of  the  record  as  could  be  looked  to  in  order  to 
establish  jurisdiction,  even  if  Its  recitals  were  sufficient,  as  the;  were  not.  Tn 
observing  on  the  untenableness  of  the  contrar;  contention,  the  court  said:  "It 
involves  a  mltftppMhsnsIow  n(  our  tbittMr  deefaintis.  Wuetl  Wt  AttaWrad  IhAt 
the  record,  other  than  the  pleadings,  may  be  referred  to  in  this  court,  to  ascer- 
tain the  eltlzeuship  of  parties,  we  alluded  oul;  to  such  portionh  of  tbe  tran- 
script as  pre^rty  eonstitnted  the  remrd  upon  which  we  mUSt  ba^  our  Iml 
Judgment,  and  not  to  papers  which  had  been  ittproperl^  Ineetted  in  the  tran- 
script. Those  relied  upon  here  to  supply  the  abeence  of  distinct  averments  in 
the  pleadings  as  to  Uie  eitixenship  at  Cease,  clearlr  do  not  eonatitute  any 
legitimate  part  of  the  record.  They  are  not  b6  made  either  by  a  bill  of  excep- 
tion!, or  by  ftny  order  of  the  court  referring  to  thnn,  or  in  an;  other  mode 
reeognlsed  by  the  laW." 

1  De»»f  V.  PintU  (18»1)  U1  U.  8.  181,  «t  L.  ed.  6S7:  The  only  anffidaot 
allegation  of  eititenahlp  In  the  record  waa  found  in  an  order  of  remittitur 
entered  after  judgment.  The  order  showed  on  ite  face  that  It  waa  entered  for 
the  sole  purpose  of  introducing  the  averment  of  citiiensbip.  It  was  held  that  the 
defect  coUtd  iMtt  be  thus  cured.  Said  the  court:  "The  ronittttur  (ortned  no 
proper  part  of  the  judgment  record,  and  the  recital  of  citisenship  formed  no 
proper  part  of  the  remittitur.  Undoubtedly  proceedings  subsequent  to  the  judg- 
ment are  admlsBible  to  show  what  action  has  been  taken  vpo/n  such  Judgttiettl, 
as  for  Instance,  that  it  has  been  vacated,  stayed,  amended,  modified  ttr  paM, 
that  execution  has  been  issued  upon  it,  or  that  a  part  of  it  has  been  remitted, 
but  adch  proceeding  eattsot  be  Introduced  to  validate  a  judgment  vmd  fbf  the 
w*nt  ol  jurisdiction." 

g  397.  CitiMuhip  «f  ttnm  Bniag  in  BcpreMntetivB  iQi^Mity. 

If  a  plaintiff  sites  in  the  capacity  of  administrator  he  should  state 
hia  own  citizenship.  If  the  bill  fails  to  contain  this  statement  it  is 
demurrable,  thoiigh  the  citizenship  of  plaintiff's  intestate  and  of  the 
other  parties  to  the  record  is  duly  shown.  Jurisdiction  of  a  suit 
brought  bj  an  administrator  depends  on  the  administrator's  citizen- 
ship and  not  on  that  of  his  intestate.*" 

4D  Continental  Life  Ins.  Co.  c. -Rhoads  (1871)  II  Walt.  172,  80  L.  ed.  170; 
(1880)  IID  U.  8.  237.  30  L.  ed.  380;  Dodiite  r.  Perkins  (1627)  4  Mason,  435. 
Susquehanna  etc.  E.  Co.  v.  Blatchford 
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The  appointment  by  a  probate  court  of  a  nonreeident  person  aa  ad- 
ministrator does  not  make  him  a  citizen  of  the  state  where  the 
appointment  is  made  in  such  sense  that  federal  jurisdiction  may  be 
predicated  thereon.  Thus,  in  a  case  where  jurisdiction  depended  on 
diverse  citizenship  and  it  appeared  that  the  defendant  was  a  cidzen 
of  Maine  and  that  the  plaintiff  sued  as  an  administrator  appointed  by 
a  court  of  New  Hampshire,  but  was  himself  a  citizen  of  Mainf^  it 
was  held  that  jurisdiction  did  not  exist.*' 

Where  suit  is  brought  in  a  federal  court  by  a  guardian  or  next 
friend  in  a  case  where  jurisdiction  depends  on  diversi^  of  citizen- 
ship, the  citizenship  of  such  guardian  or  next  friend  must  be  alleged 
or  otherwise  properly  shown  in  the  record.*' 

§  32S.  Citiunihip  Shonld  Be  Stated  in  Introdnotion  to  Bill. 

The  proper  place  for  the  allegation  of  citizenship  is  in  the  intro- 
ductory part  of  the  bill ;  **  but  the  all^ation  will  be  good  if  made 
anywhere  in  the  body  of  the  bill.  It  is  not  enough  that  the  averment 
appears  in  the  title  or  caption.**  When  the  necessary  averment  of 
diversity  of  citizenship  is  not  found  in  the  introductory  part  of  the 
bill,  the  court  may  well  insist  that  counsel  should  point  out  the  place 
where  it  is  to  be  found  in  the  body  of  the  bill.  If  the  allegation  is 
not  found  in  the  introductory  part,  the  bill  is  presumptively  defeo 
tive.** 

§  329.  What  It  Soffloient  Arerment — ^Alternative  All^ation. 

The  alternative  allegation  of  citizenship  in  one  state  or  another  is 
bad.  The  same  is  true  of  an  altemativo  averment  that  one  is  a 
citizen  or  resident  of  a  particular  state. 

<1  Wilton  r.  Heatings  Lumber  Co.  vriirre  the  pUintiff  rwidea.  Tonopah 
(leOO)  103  Fed.  801.  «tc.  Co.  r.  Douglsu  11003)  123  Fed.  936. 

tiWonnley  v.  Wormley  (1823)  S  t'Jafkson  v.  Aahton  (1S34)  8  Pet. 
Wheat.  451,  6  L.  ed.  OSS;  Wigeins  r.  14S.  8  L.  ed.  806;  Livingston  v.  Storj 
Betkune  (1B86)  29  Fed.  51;  Voas  o.  (1837)  11  Pet.  351,  414,  0  L.  ed.  746, 
Neineber   (IBB5)   68  Fed.  947.  771.     But  see  Jonca  e.  Andrews   (1870) 

"Muller   c.   Dows    (18TT)    M   U.   8.    10  Wall.  327,  19  L.  ed.  036. 
444,  24  L.  ed.  207;  Hharon  u.  Hill  (1885)         «>  Cit^  of  Carlsbad  c.  Tibbetti  (1802) 
23  Fed.  363.  SI   Fed.  862. 

In  stating  the  defendant's  residence  Where  jurisdiction  depends  on  dlveraa 
or  place  of  abode  in  compliance  with  citixenship,  a  bill  whicn  fails  to  state 
equity  rule  20,  it  ii  sulllcient  to  allege  the  citizenship  of  the  parties  Is  not  only 
of  a  certain  defendant,  in  a  bill  filed  in  defective  for  violation  of  equitj  rule  !0, 
the  district  court  of  Nevada,  that  such  but  is  demurrable  for  Eailure  to  show 
defendant  is  a  citizen  and  resident  of  jurisdiction.  Harvej'  r.  Hichmond  etc. 
the  sUte  of  Nevada,  and  ttiat  he  is  a  R.  Co.  (1894)  «4  Fed.  10. 
uon-residmt  of  the  state  of  New  Jersey 
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1.  Tan  Bom  «.  KUttltu  Co.  (1901)  112  Fed.  I:  Suit  was  brought  in  the 
itate  of  Washington  againat  the  members  of  a  partnership  who  were  alleged  to 
be  each  and  all  citiiens  of  the  United  States  and  citizens  of  the  state  of  Itllnois 
or  of  the  state  of  New  York.  The  averment  was  held  to  be  insufficient.  "  The 
allegation  is  eraaive.  It  does  m)t  show  that  either  member  of  the  firm  was  a 
citizen  of  the  state  of  IllinoiB,  nor  that  either  member  of  the  firm  was  a  citiMii 
of  the  state  of  New  Yorlt." 

2.  Broum  v.  Kerne  (1834)  S  Pet  112,  S  L.  ed.  B86:  The  averment  was  that 
the  defendant  was  a  "  citizen  or  resident  of  the  state  of  Louisiana,  holding  bit 
filed  and  permanent  domicil  in  the  parish  of  St.  Charles."  This  was  held  sot 
to  be  sufficient  allegation  of  citizenship  in  Louisiana.  The  citlsouhip  of  tixk 
ajid  evet;  part;  to  the  suit  must  be  alleged, 

§  S30.  All^ation  of  Reiidenoe. 

An  BTermeat  of  residence  in  a  certain  state  or  that  the  party  is  a 
resident  of  that  state,  or  that  be  lives  in  that  state,  is  not  a  sufficient 
all^;ation  of  citizenship  in  such  state.  Similarly  it  has  many  times 
been  held  that  the  hare  allegation  that  a  party  is  "  of  "  a  certain  state 
is  not  sufficient.  It  must  be  shown  that  the  party  is  a  "  citizen  "  of 
the  particular  state  to  which  be  ia  attributed.*'  A  man  may  well  be 
a  citizen  of  one  state  and  a  reeident  of  another,  while  merely  to  say 

««  Robertson  r.  Cease  (1878)  97  U,  &  2  L.  ed.  191;  Hodgson  e.  Bowerbank 
040,  24  L.  ed.  1057;  Grace  V.  American  (1809)  S  Craoeh,  303,  3  L.  ad.  108;  Par- 
Cent.  Ins.  Co.  (1883)  109  U.  S.  2T8,  3  leer  v.  Overman  (18&S)  18  How.  137,  IS 
Sup.  Ct  207,  27  L.  ed.  932;  Everhart  L.  ed.  318;  Plcquet  V.  Swan  (1828)  S 
V.  Huntsville  Female  Collie  (1887)  Mason,  35;  Jackson  e.  AshtoD  (1834)  8 
120  U.  S.  223,  7  Sup.  Ct  5S5,  30  L.  ed.  Pet.  148,  8  L.  ed.  898;  Robs  v.  Dural 
023;  Menard  r.  Goficgan  (1887)  121  U,  (I83S)  13  Pet.  46,  10  L.  ed.  01;  Wilson 
S.  253,  7  Sup.  Ct.  873,  30  L  ed.  S14;  e.  Cltf  Bank  (1838)  3  Sumn.  422; 
Anderson  v.  Watt  (1891)  138  U.  B.  694,  Third  Nat.  Bank  r.  Teal  (1S81)  S  Fed. 
702,  34  L.  ed.  10T8,  1081;  Timmons  v.  603;  Southwestern  Tel^raph  t  Tele- 
Elyton  Land  Co.  (1801)  139  U.  S.  378,  phone  Co.  v.  Robinson  (1801)  48  Fed. 
SB  L.  ed.  105;  Denny  v.  Pironi  (1891)  760,  1  C.  C.  A.  91;  Tinsley  v.  Hoot  (C 
141  U.  S.  121,  11  Sup.  Ct  906,  30  L.  ed.  C.  A.;  1893)  03  Fed.  682,  3  C.  C.  A. 
0S7;  Shaw  c.  (juincy  Min.  Co.  (IS02)  612;  Texas,  etc.  R.  Co.  o.  Rogers  (1893) 
140  U.  S.  447,  36  L.  ed.  770;  Southern  07  Fed.  378,  6  C.  0.  A.  403;  Grand 
Pac.  Co.  e.  Denton  (1892)  146  U.  S.  Trunk  R.  Co.  C.  Twitahell  (C.  C.  A.; 
202,  206,  13  Sup.  Ct.  44,  36  L.  ed.  942,  1894)  09  Fed.  727,  8  C.  C.  A.  237;  Tog 
949;  Pennsylvania  Co.  r.  Bender  (1893)  River  Coal  A  Salt  Co.  v.  Brisel  (C.  C. 
148  t;.  S.  2S8,  37  L.  ed.  442;  Wolfe  o.  A.;  1896)  67  Fed.  62S,  14  C.  C.  A.  577; 
Hartford  Life,  ete.  Co.  (18S3)  148  U.  Hoppenstedt  v.  Fuller  (1896)  71  Fed. 
S.  389,  13  Sup.  Ct  602,  37  L.  ed.  403;  99,  17  C.  C.  A.  023;  Preferred  Aeci.  Ins. 
Home  r.  George  H.  Hammond  Co.  Co.  v.  Barker  (C.  C.  A.;  1898)  88  F«d. 
(1894)  103  n.  S.  393,  IS  Sup.  Ct  167,  814.  32  C.  C.  A.  124;  Allen  B.  Wrisley 
30  L.  ed.  107;  Cooper  t>.  Newell  (189S)  Co.  r.  George  E.  Rouse  Soap  Co.  (1S98) 
160  U.  S.  632,  16  Sup.  C^  366,  39  L.  ed.  90  Fed.  6,  32  C.  C.  A.  496,  ditmimitit 
240;  Oxtey  SUve  Co.  v.  Butler  County  appeal  (1808)  87  Fed.  589;  Thomas  v. 
(1897)  166  U,  S.  056.  41  L.  ed.  1161;  Nat  Bank  of  D.  0.  MilU  (1901)  106 
Bingham  v.  Cabot  (1798)  3  Dall.  382,  Fed.  438,  46  C.  C.  A.  407;  Oale  c.  Sonth- 
I  L.  ed.  640:  Abercrombte  e.  Dupuis  em  Building  &  Loan  Aaa'n  (1002)  117 
(1803)  I  Cranch,  343,  2  L.  ed.  120;  Fed.  732;  Catlett  v.  Paelfle  Ins.  Co. 
Wood  V.  Wagnon    (1804)   2  Cranch,  9,    (1826)  Fed.  Caa.  No.  2,517;  MeCloikay 
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tfiat  a  person  is  "  of  "  a  certain  state  really  imports  nothing  as  to  his 
)egal  relation  to  that  state. 

§  831.  lesluiioal  Aominuiy  Not  Baqnired — 'St»unxj  Lagal  lafuuM. 

Yet  it  is  not  necessary  that  the  allegation  of  citizenship  should  be 
in  the  precise  and  proper  technical  form.  All  that  is  neceesai^  is  that 
the  bill  should  fairly  ebov  the  particular  states  of  which  tbe  tiespec- 
tive  parties  are  citizens.  Where  from  the  facts  stated  in  the  record 
citiaenehip  of  the  parties  in  a  particular  state  follows  as  a  necessary 
legal  inference,  jurisdiction  will  be  maintained.*^  Tbe  inference, 
however,  must  be  a  necessary  one.  A  mere  inference  of  fact  is  not 
enough.  Thus  the  citizenship  of  an  executor  will  not  be  inferred 
from  the  citizenship  of  his  testator.*^ 

1.  Oaaties  v.  SatUm  (1832)  0  Pet  761,  8  L.  ed.  S73:  The  defeoduit  «aa 
described  "  as  aow  midiDg  in  the  pATisb  of  West  Baton  Ronge  vtaere  [he]  the  uid 
Pierre  OaaaieH  had  caiued  himself  to  be  UAturaliKed  as  on  Americaa  cltiEen." 
This  was  held  to  be  equivalent  tO  an  averment  that  the  defeodant  was  a  cltlteii 
of  Louisiana. 

2.  BottdUTtmi  V.  Wattom  (1880)  103  U.  fi.  881,  2S  L.  «d.  447;  A  bill  in  a|ai^. 
for  an  Injunction  to  restrain  the  lev;  of  an  execution  on  a  Judgment  at  law, 
was  removed  on  the  petition  of  the  defendant  to  tlie  federal  court  Neither  the 
bill  BOr  the  petition  contained  aucb  an  averment  of  the  dtlzenBhip  of  the 
defendant  as  would  anpport  jurisdiotion.  The  record,  howaver,  showed  that  tbe 
defendant  was  sued  aa  executrix  under  ber  husband'a  Will,  and  that  tald  husband 
was  at  the  time  of  bis  death,  and  for  manj  years  prior  thereto  had  been,  a 
citiaen  of  MissIsBippI,  It  followed  that  she  was  a  citizen  of  tWt  state  at  the 
time  of  her  husband's  death.  The  proof  also  showed  that  she  was  a  citlaen  of 
MiuisBlppI  when  her  teMImonj  was  taken  In  the  eauee.  There  wu  evldene^  to 
show  that  there  had  been  no  change  of  her  citizenship  at  any  time.  It  was  held 
that  her  citizenship  in  MUsiseippi  was  Buffleiently  shown  bj  the  record.  "Whether 
tbe  petition  avers  the  fact  or  not  Is  immaterial,  provided  the  fact  Is  thown 
to  exist  by  any  part  of  the  record." 

3.  i>afyee  v.  Webb  (ISIO)  Fed.  Caa.  No.  4,199:     The  defendant  wa«  descrlbsd 

t>.  OAb    {1868)    t'ed.   Can.   Mb.  8,T0S;  cttfiens  of  those  states.    T*e  deoltlon 

Evans   V.   Davenport    (1B4!I)    Fed.    Caa.  appears   not   to  be  in   confonnitjr  with 

No.  4,S5S;  Teene  r.  Phelps   (1S0S)   Fed.  other  decisions.     A  tuan  may  be  a  dti- 

Cas.  No.  1A.S18.  sen   of   the   United   SUtes    and   of   the 

In  Littell  r.  Erie  R.  Co.   (1900)    106  Btate  of  New  York  and  yet  may  reside 

Feij.    630,    the    alle)t«tion    In    the   com-  in    New   Jersey.     Residence    Is   no   evi- 

plalht  was  that  the  plaintiff  "  now  is,  dence  of  cittienship. 

And  at  all  times  hereinafter  mentioned  ''Jones  r.  Andrews  (IBTO)  10  Wall. 

wM,  a  clt^en  of  the  United  States  and  9ST,  10  L.  ed,  03S;  BaVerque  v.  Haley 

an  Actual  resfdent  of  tbe  state  of  New  (ISfifi)   Fed.  Cas.  No.  1.136. 

Stmey."    This  was  held  to  be  a  suS-  «« Continental    Ins.    Oo.    v.    Rkoads 

eient  Averment  of  citinenthlp  In   New  (18S0)    110  U.  8.  237,  30  L.  td.  S4Si 

Jersey,    ilnce    citizens    of    the    United  Hapgood  v.  Hewitt  (18S2)  11  TWd.  482. 
BMtes  raiding  In  aiiy  of  the  states  at« 
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A8  •  dtiiAn  cA  the  United  StktM  and  ka  sberlff  of  Wlndliun  Countj,  Conneet- 
ient,  alw  a*  reaiding  In  the  town  and  ooun^  of  Windhun.  Thl*  wu  lutd  to 
be  tt  nifflcietit  avenuent  of  citlxMuhip  in  Connecticut.  Here  the  dsfendnnt  nu 
deaeribed  fea  exardainjf  an  office  which  none  but  a  citlxen  of  the  >t«te  oonld  be 
preaumed  to  be  capable  of  exercising. 

4.  BerUM  t>.  Joitat  (IB7I)  I  Wooda,  838,  Fed.  Caa.  No.  1,MS:  An  averment 
that  a  parly  ia  " a  eitiaen  of  the  aoutbem  diatrict  of  Al^ha^w^  "  la  a  aufflclent 
allegation  that  be  b  a  citiien  of  Alabama.** 

g  8S8.  Jndudal  Hotioe  tlLtt  State  Kembsr  of  TTnlon. 

In  averring  citizeiuhip  it  is  sufficieot  to  name  the  state  of  whidi 
the  party  ia  alleged  to  be  a  citizen  without  alleging  such  state  to  be 
one  of  the  United  States.    Judicial  notice  will  be  taken  of  tbiB.*" 

§  388.  CitixenilLip  Vnknoirn. 

Clearly  a  bill  fails  to  show  jurisdiction  where  it  alleges  that  the 
citizenship  of  some  of  the  parties  is  unknown;  a  foretori  where  it 
alleles  that  the  place  of  their  residence  ia  unknown  and  makes  no 
allegation  of  citizenship  at  all 

Tvg  Xitw  eto.  Co.  o.  Brigel  (1S9S;  C.  C.  A.)  67  Fed.  626,  14  C.  C.  A.  STTi 
Bill  in  equity  to  foreclose  a  mortgage  on  real  estate.  Jurisdiction  was  depend- 
ent <Hi  diveraitf  of  citiaenahip,  jet  it  was  alleged  concerning  certain  neceaaa>7 
parties  defendant  that  their  reaidenoe  and  place  of  buiineaa  was  unknown.  Nor 
w«*  there  any  averment  of  the  state  of  their  citizenship.  It  waa  held  that  the 
bill  abowed  a  want  of  jurisdiction." 

§  884.  ObMngt  of  Citinnihip  after  Bolt  Broi^ltt. 

The  citizenship  of  the  parties  ia  to  be  determined  as  of  tlie  date 
of  the  commencement  of  the  suit,  and  hence  the  court  does  not  loae  or 
acquire  jnriBdiction  by  reason  of  any  change  in  citizenship  during 
the  pendency  of  the  suit.'*  It  follows  that,  generally  speaking,  the 
allc^tion  of  citizenship  must  refer  to  the  date  of  the  commencement 
of  the  suit;  and  an  amended  pleading  is  defective  which  alleges 
citizenship  as  of  the  date  of  the  filing  of  the  amendment  It  should 
refer  to  the  time  of  the  beginning  of  the  suit."' 

*>Bdwarda  v.  Nichols   (1808)    Brun-  (1B91)    13S  U.  5.  6M,  34  L.  td.  ]0T8; 

ner,  CoL  Caa.  43,  3  Day,  16,  Fed.   Caa.  Mexican  Cent.  R.  Co.  t>.  Pinkney  (1893) 

No.  4,296.  140  U.  S.  IH,  37  L.  ed.  699;  ConoUy  t>. 

(•Wright  V.  Hollingnvorth   (1828)   1  Taylor  (1S29)  2  Pet.  SS6.  7  L.  ed.  SIS; 

Pet.  1<B,  T  I-  ed.  98.  MotUn    r.   Torrance    (1824)    fl   Wheat. 

(iBpelgle  e.  Hcredith   (1868)   4  Bias.  637,  6  L.  ed.  IM;  Chicago  Lumber  Co. 

120;   Conwell  v.  White  Water,  etc.  Co.  v.  Comstock    (1806)    71    Fed.  477,  IS  C. 

(ISeS)  Ftod.  Caa.  No.  3,148,  4  Bias.  195.  C.  A.  207. 

(iJaekaon  c.  Allen  (IBSO)   132  V.  S.  (■  I^sker    r.    Newtown    Ulnii^    Co. 

t7,  S3   L.  ed.   249;    Anderson   0.   Watt  (1893)  M  Fad.  628. 
E^.  P«o.  Vol.  1^18. 
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g  889.  Bttermination  of  CitiMuliip— Sudan  of  Proof. 

The  iseue  on  the  question  whether  the  necessary  diverBi^  of 
citizenship  exists  in  a  given  case  is  entirely  distinct  from  the  ques- 
tion of  the  merits  of  the  controversy,  and  it  should  be  separately 
determined.  Where  the  all^ations  as  to  citizenship  are  sufficient,  but 
such  allegations  are  denied  in  the  answer,  the  burden  of  showing 
want  of  proper  citizenship  is  on  the  defendant;  or,  as  it  is  other- 
'wise  stated,  where  the  plaintifi'i  pleading  seta  ont  the  necessary 
diversity  of  citizenship,  the  burden  both  of  allegation  and  proof  rests 
on  the  party  who  seeks  to  defeat  jurisdiction.'* 

§  S38.  IMenninatlon  of  Question  on  Proof  at  HeaTii^. 

Where  jurisdiction  is  dependent  on  diverse  citizenship  and  the  hill 
oontaini  sufficient  allegations  on  this  point*  and  no  question  is  raised 
till  the  hearing,  the  fact  of  citizenship  is  to  be  tried  on  the  proof 
properly  adduced.  Evidence  supporting  the  all^ations  of  the  bill 
on  this  point  cannot  be  controverted  bj  ex  parte  affidavits."' 

Averment  of  Citwenship  in  Suits  hy  or  against  Corporations  and 
Umited  Companies. 

§  837.  Corporation  Suing  as  Citizen  of  State. 

Where  jurisdiction  is  dependent  on  citizenship  and  one  of  the 
parties  appears  to  be  a  oorporation,  a  question  of  some  subtlety  arises. 
The  judiciary  act,  it  will  be  noted,  confers  jurisdiction  on  the  circuit 
court  to  entertain  suits  arising  out  of  controversies  between  citizens 
of  different  states.  Can  a  corporation  be  a  citizen  of  any  state  in  the 
sense  of  this  act }  The  corporation  is  a  legal  person,  to  be  sure,  but 
it  evidentlj  has  not  such  a  personality  as  is  capable  of  being  endowed 
with  all  the  attributes  of  a  citizen.  A  corporation  cannot  be  a  citizen 
in  any  literal  and  true  sense.  This  being  admitted,  it  would  seem 
naturally  to  follow  that  jurisdiction  must  fail  where  the  controversy 
is  between  a  corporation  of  one  state  and  an  individual  of  another 
atata     But  by  the  settled  doctrine  of  the  supreme  court  it  is  estab- 

t*  Foster   V.    Clevelfttid,    etc.    R.   Co.  challenged  bj  proper  plea,  tha  Smoc  i« 

(1893)   6S  Fed.  434;  National  Maaonie,  aa  independent  one  and  should  not  be 

etc.   Absoc.   v.   Spsrks    (ISQT)    83   Fed.  confuaed  with  the  issue  on  the  verity 

22S,   26  C.   C.   A.   309:    Terr?   v.   Bavy  otheToriee   the  verdict   would   sot   show 

(laOl)    107   Fed.   50,  46   C.   C.   A.   141.  whether  it  wa>  fgunded  on  the  cause  of 

In  Aafaley  v.  Board   (1803)   60  Fed.  55,  action  or  on  tbe  point  of  jurisdiction. 
8  C.  C.  A.  455,  it  was  observed  that       '»  Kilgore  ».  Nonnan  ( 1902]  HO  Tui. 

wben   the   jurisdictioD   of   the   court   is  1000, 
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lisbed  that  the  t«rm  citizen  as  used  in  the  judiciary  act  includes 
corporations  as  well  as  natural  persons.  This  end  was  reached  by 
looking  through  the  form  of  the  corporate  entity,  and  considering  the 
fact  that  the  corporation  really  represents  the  individuals  composing 
it.  In  other  words,  the  term  citizen  in  the  Judiciary  act  is  imder- 
stood  aa  applying  to  the  real  persona  who  come  into  court  under  the 
corporate  name. 

§  338.  Early  Dootrme. 

In  the  early  case  where  this  question  was  first  considered,  Mar- 
shall,  C.  J.,  said :  "  That  invisible,  intangible,  and  artificial  being, 
that  mere  legal  entity,  a  corporation  aggregate,  is  certainly  not  a 
citizen;  and,  consequently,  cannot  sue  or  be  sued  in  the  courts  of  the 
United  States,  unless  the  rights  of  the  members,  in  this  respect,  can 
be  exercised  in  their  corporate  name.  If  th^  corporation  be  con- 
sidered as  a  mere  faculty,  and  not  as  a  company  of  individuals,  who, 
in  transacting  their  joint  concerns,  may  use  a  legal  name,  they  must 
be  excluded  from  the  courts  of  the  Union."  **  The  conclusion  in  that 
case  was  that  a  corporation  could  sue  and  be  sued  in  the  courts  of  the 
Union  where  diversity  of  citizenship  existed,  and  the  allegation  of 
citizenship  was  taken  as  referring  to  the  citizenship  of  the  persons 
composing  the  corporation."^ 

§  339.  PTMUfflptios  aa  to  CitlMniliip  of  Stookholden. 

Moreover,  it  was  accepted  that  where  a  corporatdon  was  alleged  to 
have  been  incorporated  in  a  particular  state,  there  was  a  legal  pre- 
sumption that  the  stockholders  were  citizens  of  that  state.  But  this 
presumption  was  subject  to  rebuttaL  Consequently,  if  a  corporation 
sued  or  was  sued  in  any  federal  court  in  a  case  where  jurisdiction  was 
dependent  on  diversity  of  citizenship,  the  jurisdiction  could  be 
defeated  by  plea  and  proof  to  the  effect  that  ony  one  or  more  of  the 
stockholders  was  a  citizen  of  the  same  state  as  the  adversary  of  the  cor- 
poration.'" This  was  evidently  a  very  unsatisfactory  state  of  the  law. 
A  way  out  of  the  difficulty  was  finally  found  in  a  ruling  to  the  effect 
that  all  the  stockholders  of  the  corporation  must  be  conclusively  pre- 
sumed to  be  citizens  of  the  state  under  whose  laws  the  corporation 
is  created. 

ttXhe  Bank  ot  The  United  State*  r.       «•  Commercial  etc.  Bank  v.  SlMomb 
Deveanx  (1800)  5  Cntnch,  ei,  BS,  3  L.    (1840)  U  ^et.  60,  10  L  ed.  31M. 
ed.  38,  44. 

ET  Tha  Hope   las.   Co.   c   Boudnuu 
(18M)  e  Craoob,  S7.SIi.t4n, 
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Mnlter  v.  ZIoics  (1876)  U  V.  6.  444,  24  L.  ed.  20T.  Mr.  Jnstioe  Strong  aftld: 
"  A  coTpormtion  itaelf  can  be  n  citiEen  of  no  lUto  In  the  aeiue  in  which  the  wotd 
'citizen'  i«  used  in  the  Constitution  of  the  United  Stktes.  A  suit  m^j  be  brought 
in  the  federal  court*  by  or  Bgainst  »  corporation,  but  in  such  a  cue  it  is 
regarded  as  a  suit  brought  by  or  against  the  stockholders  of  the  corporation;  and, 
for  the  purposes  of  jurisdiction,  it  is  Dondusively  presumed  that  all  the  stock- 
holders are  citizens  of  the  state  which,  by  its  laws,  created  the  oorporatjon. 
It  IB,  therefore,  necessary  that  it  be  made  to  appear  that  the  artificial  being 
was  brought  into  eiistenee  by  the  law  of  stme  state  other  than  thftt  of  which 
the  adverse  party  is  a  citiien." 

§  340.  Preunt  Fraotioe — Corporatioii  Treated  u  Cituen. 

The  effect  of  thiB  was  substantiftUy  to  impeach  the  earlier  doctrine, 
and  as  a  result  it  haa  become  the  settled  rule  that,  for  the  purpose  of 
suing  and  being  sued  in  the  courts  of  the  United  States,  a  corporation 
created  and  existing  under  the  laws  of  any  state  is  to  be  taken  and 
considered  as  a  citizen  of  that  state  like  any  natural  person.'" 

§  341.  Kode  of  Pleading. 

Though  the  corporation  is  thus  treated  as  being  to  all  intents  and 
purposes  a  citizen  of  the  state  to  which  it  is  attributed,  it  is  neverthe- 
less true  that  an  averment  to  the  effect  merely  that  the  corporation  is 
a  citizen  of  that  state  is  bad  pleading,  for  it  is  merely  a  legal  con- 
clusion. The  allegation  should  be  that  the  party  in  question  is  a 
corporation  created  by  and  existing  under  and  by  virtue  of  the  la\v8 
of  that  state."*  This  averment  should  be  in  the  introduction  or  in 
t}ie  stating  part  of  the  bill  and  not  in  the  caption." 

§  342.  Suffioient  Arermenti  ai  to  Citizendiip  of  Corporations. 

Any  expression  substantially  equivalent  to  that  jnat  indicated  will 
be  sufficient.    All  that  is  necessary  is  that  it  should  appear  from  the 

E>  Steamship  Co.  r.  Tugman  (1S82)  S.  153.  30  L.  ed.  esi:  Wabash  WesUm 
106  U.  S.  lie.  27  L.  ed.  87;  Petri  p.  B.  Co.  t'.  Brow  (1896)  164  U.  S.  271,  41 
Commercial  Bank  (1892)  142  U.  8.  644,  L.  ed.  431;  LouisTille,  etc.  R.  Co.  P.  Let- 
35  L.  ed.  1144:  St.  Louis,  ptc.  R.  Co.  r.  eon  <IB44)  2  How.  49T,  II  L.  ed.  3S3: 
.Fames  (1896)  161  I'.  S.  545,  40  L.  ed.  Marahall  r.  Bait.  etc.  R.  Co.  (1S53)  16 
802:  E^  p.  Jones  {1807)  104  U.  S.  001,  How.  314,  14  L.  ed.  953;  Lafayette  In*. 
41  L.  ed.  601;  Barrow  Steamship  Co.  i:  Co.  r.  French  (1855)  18  How.  404,  16 
Kane  (1898)  170  C.  S.  100.  106,  42  L.  L.  ed.  461;  New  York.  etc.  R.  Co.  v. 
ed.  964,  666 ;  Marshall  r.  Baltimore,  etc.  Hvde  1 1893)  66  Fed.  188.  6  C.  C.  A. 
R.  0>.  (I8fi3)  16  How.  314.  320,  14  L.  461;  Grand  Trunk  R.  Co.  v.  Tennant 
ed.  953,  959;  l.ouiBville,  etc.  R.  Co.  v.  (1896}  66  Fed.  922,  14  C.  C.  A.  190: 
Letson  (1844)  2  How.  497,  568,  11  L.  Kennedy  v.  Solar  Refining  Co.  (1896) 
ed.  3S3.  377.  69  Fed.  716;  Dalton  v.  lifllwaukee  Me- 
an Ransae  City.  etc.  R.  Co.  o.  Daugh-  chanics'  Ins.  Co.  (1002)  113  Fed.  870. 
try  (1801)  138  V.  S.  301.  34  L.  ed.  904;  «i  Muller  r.  Dows  (1876)  H  U.  S. 
Neel  I'.  Peansylvania  (X  (1896)  15?  U.  444,  446,  24   L.  ed.  207,  208i   Mezigo 
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aTerment  that  the  corporation  has  a  legal  existence  under  the  laws 
of  a  particular  state.  The  following  expressions  have  been  upheld  as 
adequate  averments  of  the  citizenahip  of  a  corporation:  "  A  corpo- 
ration organized  and  domiciled  in  ^e  state  of  New  York ;"  "  "  a 
foreign  corporation  formed  under  and  created  hy  the  laws  of  New 
York;"*'  "an  association  of  persona  duly  incorporated  under  the 
lawa  of  Maryland ;"  •*  "  a  corporation  oi^anized  under  and  pur- 
suant to  the  lawa  of  the  state  of  New  S  rsey."  *' 

g  848.  InniBolMit  AU«gttiona  of  Corporate  CitlMnibip. 

The  following  descriptive  expreHsiona  have  been  held  to  be  in- 
sufficient avennenta  of  corporate  citizenship,  to  wit :  "  The  Ameri- 
can Sugar  Befining  Company,  a  citizen  of  New  Jersey ;"  •*  '*  The 
Travelers'  Insurance  Company,  a  citizen  of  the  state  of  Connecti- 
cut;"*' "The  Postal  Telegraph  Cable  Company,  a  New  York 
corporation;"**   "The  Milwaukee  Mechanics'  Insurance  Company, 

Southern  Bank  c.  Reed  (1S79)  Fed.  Cu.  Dois  Cent  R.  Co.  (1803)  SS  F«d.  560,  it 

No.  9,014.  wgjt  Mid:     "It  ii  settled  that  a  eorpo- 

**  Ward  V.  Blake  Manuf'g  Co.  ( 1803)  ration  is  not,  strictly  apeaking,  a  citi- 

66  Fed.  437,  5  C.  C.  A.  B3g.  zen;  and  therefore,  to  sustain  a  suit  by 

*)  United     States     Expreas     Co.     V.  or  against  a  corporation  In  tbe  federal 

Kountse   (1809)   8  Wall.  342,  10  L.  ed.  courts,   it   is   regarded  as  a   suit  by  or 

4S7.  against    the    stockholders    of    the    cor- 

■1  BaltimoK  k  0.  R.  Co.  v.  McLaugh-  poration,  and  for  jurisdictional  purposes 

Un   (ISM)   73  Fed.  Q19.  19  C.  C.  A.  661.  it    is-  conelusinly    presumed    that    the 

*>  Block  v.  Standard  Distilling  JE  Dis-  stockholders  are  citizens  of  the  state  un- 

tributlng  Co.   (ISSO)   05  Fed.  ST8.  der  whose  laws  the  corporation  is  creat- 

For  other  decisions  l>aBed  on  the  same  ed.     Id  other  words,  if  it  is  averred  in 

principle    as    those    specifically    noted  a  given  case  that  a  corporation  is  creat- 

above,  see  Blackburn  r.   Selma,  etc.  R.  ed  under  the  laws  of  a  named  state,  the 

Co.    (1870)    2    Flipp.   625;    New   York,  court  will  indulge  in  the  1^1  presump- 

etc.  R.  Co.  V.  Shepard  (1863)  6  McLean,  tion   that  all   the  stockholders  are  eit- 

465;  Harsiiftll  t>.  Baltimore,  etc.  R.  Co.  Izeus  of  the  named  state,  and  that  as  cit- 

(1863)     le    How.    314,    14   L.    ed.    S63;  isens  of  such  state  they  may  sue  or  be 

Philadelphia,    etc.    R.    Co.    v.    Quigley  sued  in  tbe  corporate  name.    The  juris- 

(1B66)   21  How.  202,  10  L.  ed.  73;  Gov-  diction  is  based  upon   the  assumed  cit- 

ington     Drawbridge     Co.     t>.     Shepherd  iEenship    of  tlie    stockholders;    and    to 

(1858)   21  How.  112,  16  L.  ed.  38;  Bat-  give    rise   to    this    legal    assumptioD    it 

timore,  etc.  R.  Co.  c.  McLaughlin  ( 1898 )  must  be  averred,  and  in  case  of  contest 

19  C.  C.  A.  6S1,  73  Fed.  610;  Betancourt  it  must  be  proved,  of  what  state  tbe  cor- 

r.  Mut   Reserve,  etc.  Assn.    {1900}    101  poration  is  a  creation." 
Fed.    306;    Mexico    Southern    Bank    o.        In  Lumber  Co.  o.  Comstock  (1896)  Tl 

Reed   (1879)   Fed.  Cas.  No.  9,614.  Fed.  477,   18   C.   C.  A.   207,   the  circuit 

"American    Sugar-Refining    Co.    v.  court  of  appeals  of  the  seventh  circuit 

.Tohnson   (1893)   60  Fed.  503,  9  C.  C.  A.  held  that  the  descriirt^ion  of  a  oorpnra- 

110;    American    Sugar-Reflning    Co,    V,  tion  as  "a  dtizen  of  the  state  of  llli- 

Tatum    (1803)   60  Fed.  614,  9  C.  C.  A.  nois"  was  snfHcient  to  sustain  jurisdic- 

121.  tion,  where  no  demurrer  and  no  plea  in 

*'De  Loy  n.  Travelers' Ins.  Co.  (1803)  abatement  had   been   tiled   in  the  court 

SO  Fed.  310-    To  the   sanw  effect  see  below. 

Frisbie  V.   Chesapeake   k   Ohio  Ry.   Co.        <•  Pacific  Postal  TeL  Cable  Co.  c.  Ir- 

(1893)  67  F*d.  1.    In  Lonergan  v.  Illi-  vine  (IB92)  49  Fed.  113. 
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a  corporation,  citizen,  and  resident  of  the  state  of  Wisconsin;"'" 
"  The  Quicksilver  Mining  Company,  a  body  politic  in  the  law  of,  and 
doing  business  in,  the  state  of  California;"^"  "The  Texas  Pacifio 
Railway  Company,  a  corporation  operating  a  railway  as  a  common 
carrier  in  the  state  of  Texas;"  "  "  The  New  Yort  and  New  England 
Railroad  Company,  a  corporation  duly  established  by  law  and  having 
its  principal  place  of  business  in  Boston,  Massachusetts."  '* 

The  allegation  that  an  allied  corporation  is  doing  bnsineas  in 
a  particular  state  is,  of  course,  insufficient  to  show  its  citizenship  in 
that  state  f'  and,  o  fortiori,  a  straddling  averment  asserting  that  the 
defendant  claims  to  be  a  corporation  organized  under  the  laws  of  a 
particular  state  but  which  at  the  same  time  questions  its  li^ts  as 
such  a  corpor&.ion,  is  clearly  bad." 

g  344.  Corporation  Domesticated  in  Foreign  State. 

The  presumption  that  a  corporation  is  composed  of  citizens  of  the 
state  that  originally  created  it  accompanies  the  corporation  when  it 
does  business  in  another  state,  and  it  may  sue  or  be  sued  in  the  fed- 
eral courts  in  such  other  state  as  a  citizen  of  tbe  state  of  its  original 
creation.  Furthermore,  this  doctrine  is  so  applied  that,  for  juris- 
dictional purposes,  a  corporation  is  still  considered  a  citizen  of  the 
state  of  its  original  creation,  though  another  state  in  which  it  oper^ 
ates  or  does  business  has  endowed  it,  for  local  purposes,  with  the 
powers  and  privileges  of  a  domestic  corporation."  But  where  the 
allegation  is  in  effect  one  of  joint  concurrent  incorporation  by  two 
Btat«8,  there  the  corporation  will  be  treated  as  being  a  citizen  of 
both  states  or  of  either. 

8t.  Joseph  etc.  R.  Co.  v.  Steele  (1897)  107  U.  S.  069,  42  L.  ed.  31B:  The  bill 
WM  Bled  hj  the  pUiDtitf  railroad  eomfajtj  agAinst  a  citieen  of  Eansaa.    Then 

*>  Dal  ton  V.  Milwaukee  etc.  Idb.  Co.       >ESt,   Louis  etc,   Rv.   Co.   e.  James 

(1902)   118  Fed.  87S.  flBH)    161-  V.   B.  S4S,   40   L.  ed.   802; 

'">  Pennsylvania  D.  Quickailver  Mining  United  States  c.  Northweateni  Eitpresa 

Co.   (1870)    10  Wall.  563,  19  L.  ed.  998.  Co.   (18971   184  U.  S.  68fl,  41  L.  ed.  600. 

11  St.   Louis,  I.   M.   t   S.   Ey.   Co.   0.  Bee    Barrow    Steamship    Co.    o.    Kane 

Newcom   (18B3)  60  Fed.  951,  0  C.  C,  A.  (1898)    170   U.   S.   107,   42   L.   ed.   967. 

172.  Compare  Memphis  etc.  R.  Co.  P.  Alaba- 

'»  New  York  A  N.  E.  R.  Co.  p.  Hyde  ma  (1882)  107  U.  8.  581,  27  L.  ed.  618; 

(C.  C.  A.;  1893)  60  Fed.  188,  5  C.  C.  A.  Qark  f.  Barnard  (1882)  108  U.  B.  462. 

401.  27  L.  ed.  TSO;  Qoodlett  v.  Louiiville  eta. 

's  Brock   P.   Nortliwestem    Fuel    Co.  R.  Co.  (1887)  122  U.  8.  404,  30  L.  ed. 

(1889)    130  U.  S.   342,   32  L.  ed.   SOO;  1232i   Shaw  c.  Quiner  Min.  Co.   (1892) 

Germania    Fire    Idb.    Co.    v.    Francis  146  U.  S.  461,  30  L.  ed.  772. 
(1870)  11  Wall.  210,  20  L.  ed.  77. 

1  •  Lownsdale  v.  Orav'a  Harbor  Boom 
Co.   (1902)   117  Fed.  083. 
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W«B  ftD  ftTenuant  Utat  the  company  was  a  corporation  created  by  and  BUbsiBting 
under  the  laws  of  Kansas  and  Nebraska.  It  was  bold  that  the  bill  failed  to 
show  diversity  of  citizenship. 

§  S46.  CitiMnship  of  fartiei  Fonning  Idmited  fartntnliip. 

Limited  partnerehipa  and  joint  stock  oompanieB  created  under 
special  laws  of  the  several  states  ere  not  generally  endowed  with  suoh 
corporate  character  as  to  permit  of  their  suing  or  being  sued  othei^ 
wise  than  by  joining  all  the  members.  Hence,  where  jurisdictioa  is 
dependent  on  diversitj  of  citizemihip,  the  citizenship  of  all  must  be 
aU^ed.'« 

Even  where  a  state  statute  confers  on  a  limited  partnership  asso- 
ciation the  right  of  suing  and  being  sued  in  the  partnership  name, 
this  privilege  cannot  be  made  effectual  in  the  federal  courts  in  a 
case  where  jurisdiction  depends  on  diversity  of  citizenship,  for  the 
reason  that  it  cannot  be  averred  of  a  firm  that  it,  as  a  firm,  is  a 
citizen  of  any  state.''  Only  persons,  individual  or  artificial,  can  be 
said  to  have  citizenship.  It  embodied  a  considerable  strain  on  legal 
theory  to  hold  that  the  artificial  being  known  as  a  corporation  could 
be  a  citizen  within  the  meaning  of  the  federal  statutes  conferring 
jurisdiction  on  the  United  States  courts,  and  even  that  conchision 
was  reached  by  indirection  and  subterfuge.  Further  than  this  the 
federal  courts  are  reluctant  to  go.  "  That  rule  must  not  be  extended. 
We  are  unwilling,"  emphatically  say  the  supreme  court,  "  to  extend 
it  to  embrace  partnership  associations."  ^* 

Averment  of  Citizenship  in  Suit  Brought  by  Assignee. 
§  346.  Oitliensbip  of  Or^[iiial  Holder  of  Chou  in  Action. 

In  mc«t  cases  where  jurisdiction  is  grounded  on  the  fact  of  diverse 
citizenship,  only  the  citizeaiBbip  of  (be  actual  parties  to  the  suit  needs 

T«  Chapman  c.  Barney  (ISBQ)  129  U.  Great    Southern    Hotel    Co.    t>.    Jones 

8.  677,  32  L.  ed.  800)   Great  Southern  (1B02)    64  C.  C.  A.   166,  118  Fed.  TOO; 

Fire  Proof  Hotel  Co.  ti.  Jones   (1900)  Dinunore  v.   Philadelphia,  etc.  E.  Co. 

177  U.  8.  448,  44  L.  ed.  S4a;  Turner  p.  (1875}     Fed.    Cas.    No.    3,921.     Contra 

Bank  of  North  America   (1790)   4  Dall.  (and  incorrect),  Andrews  Broa,   Co.  r. 

8,  1  L.  ed.  71B;  Fargo  ti.  Louisville,  eta.  Youn^town   Coke   Co.    (1898)    86   Fed. 

R.  Co.    (1881)    6   Fed.   787)    Baltimore,  685,  30  C.  C.  A.  293,  68  U.  8.  App.  444; 

etc.  R.  Co.  c.  Adams  Express  Co.  (1BS4)  Youngstovm  Coke  Co.  v.  Andrews  Broa. 

Sa  Fed.  404;   Adams  v.  May   (1886)   27  Co.   (1897)  79  Fed.  669. 

Fed.    D07;     Imperial    Refining    Co.     t).  ^i  Ralya  Market  Co.  C.  Armonr  *  Oo. 

Wymui    (1889)    3   L.RA.   603,   3B   Fed.  (1900)   102  Fed.  630,  533. 

574;    Carnegie  v.  Hulbert    (1892)    3  C.  isGreat  Southern  Hotel  Co.  c.  Jones 

C.   A.   891,   63   Fed.    10;    Ralya   Market  (1900)   177  U.  S.  JCT,  44  L.  ed.  84fi. 
Co.  o.  Armour  Co.  (1900)   102  Fed.  533; 
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to  be  taken  into  consideration.  Thete  is  one  olafls  of  cases,  however, 
where  the  citizenflhip  of  a  person  or  persons  not  parties  to  tiie  record 
may  become  material.  Such  a  situation  arises  when  suit  is  brought 
by  an  assigDee,  or  transferee,  to  recover  the  contents  of  any  promis- 
sory note  or  chose  in  action  (other  Uian  a  foreign  bill  of  exchange). 
Before  such  a  suit  can  be  maintained  is  a  federal  court  on  the  ground 
of  diversity  of  citizenship,  it  must  appear  that  the  suit  could  have 
been  maintained  if  no  assignment  or  transfer  had  been  made.  The 
same  rule  governs  suits  brought  by  the  holder  of  negotiable  instru- 
ments (other  than  those  issued  by  corporations)  which  are  made 
payable  to  bearer.**  In  all  these  cases  the  citizenship  of  the  original 
payee,  holder,  or  oivner  of  the  chose  in  action  is  material  and  hence 
must  be  averred  in  the  pleadings  or  otherwise  shown  in  the  record.^ 
If  tliere  are  more  than  one  of  these  original  payees,  holders,  or  own- 
ers of  the  chose,  the  citizenship  of  all  of  them  must  be  averred."* 

§  347.  AnTmait  Kut  Befer  to  Time  of  Bnit  Broupht. 

FurUiermore,  it  is  to  be  observed,  the  averment  concerning  the 
citizenship  of  these  persons  must  speak  as  of  the  date  of  the  institu- 
tion of  the  suit  A  showing  that  the  suit  might  have  been  maintained 
by  such  original  payee,  holder,  or  owner,  at  the  time  when  the  plain- 
tiff acquired  the  note  or  chose  is  not  sufSoient"'     Their  citizenship 

T*Act  of  Hjtrcb  3.  1S8T,  ch.  373.  aee.  Leu,  448;  Oibwm  t.  Chew   (1B42)    16 

1,  H  corrected  by  Act  of  Aug.  13.  1888,  FeL    316.    10    L.    ed.    9TT;    Bradley    e. 

«b.  866,  BM.  1 :  4  Fed.  Stat.  Ann.  20S.  Rbines    ( 1B6B}    H   W«ll.   393.   19  L.   ed. 

••Marine,   eU.   Hin.   &   Mfg.    Co.    e.  46T;  Morgan  v.  C.av  (1873)   19  Wall.  81. 

Bradley  {I8B1)   lOS  U.  S.  17fi.  SO  L.  ed.  22 L.  ed.  100;  Mollan  v.  Torrance  (1824) 

1034:      King   Iron   Bridge   Co.   r.    Otoe  9  Wheat.  637,  6  L.  ed,   164;    Brown   r. 

CoiinlT   (1887)    120  U.  8.  225.  30  L.  ed.  Noye»   (1846)   2  Woodb.  *  M.  75;  Stan- 

023;    Brock   v.   Northweatem    Fuel   Co.  ley   v.   Albany    County    (1880)    6    Fed. 

(1888)   130  U.  8.  341,  S  Sup.  Ct.  6S2,  32  264;     Hampton    e.    Tnickee    Canal    Co. 

L.  ed.  gOG:  Qlasa  r.  Concordia  Parish  (18S3)    19  Fed.  1:  Raisin  v.  FertitiiFr 

Police  Jury    (1900)    176   U.   8.   207,   44  Co.  e.  Snell  (1884)  21  Fed.  363;  Stanton 

L.  ed.  430;  Nortb  American  Tranap.  etc.  v.  Shipley  (1880)   27  Fed.  498;  Republic 

Co.  V.  Moirieon    (1900)    178  U.  8.  202,  Iron  Min.  Co.  v.  Jones   (1880)   3T  Fed. 

44  L.  ed.  1061;  Shuford  v.  Cain   (1869)  721.   2   L.R.A.   74S;    HudMU   c.   Blehop 

1  Abb.  (U.  S.)  302;  Montalet  o.  Murray  (1889)  3B  Fed.  680;  U.  8.  Nat.  Bank  r. 

(1807)   4  Craneh,  46,  2  L.  ed.  S4S;  Tur-  McNalr    (1893)    50  Fed.  323;   Benjamin 

ner  v.  Bank  of  North  America    (1790)  p.  New  Orleans   (C.  C.  A.;   1896)   20  C. 

4  Dal).  8,   1   L.   ed.  718;    Donaldson   C.  C.  A.  691,  74  Fed.  417    (1800)   71   Fed. 

Hazen    (1840)    Hempst.   423;    Campbell  766:  Smith  t).  Fifleld  (C.  C.  A.;  18M)  33 

V.  Jordan   (1847)    Hempet.  634;  Bailer  C.  C.  A.  681,  01  Fed.  561. 
V.  Dorier   (1848)  6  How.  23,  12  L.  ed.       ■>  Hampton    0.    Tru^ee    Canal    Co. 

328;   Bayerque  v.  Haley    (18601    McAll.  (1883)   10  Fed.  1. 

07;   Rogen  V.  Linn    (1840)    2   McLean,        o  Benjamin  V.   New   Orleasi    (1880) 

126;  Fn  V.  Rouweau  (1842)  3  McLean,  71  Fed.  768. 
106;  Phtclwr  0.  Turner   (1863)  0  Me- 
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niTist  be  Bhown  aa  of  the  date  of  the  filing  of  the  hill  and  the  par- 
ticukr  states  of  which  they  were  citizens  at  that  time  must  likewiae 
be  averred." 

§  848.  Flaintifi  CitiHuihip  in  Sniti  Brought  by  Aaiignee. 

The  reader  will  also  note  the  fact  that,  notwithstaiiding  the  citizen* 
ship  of  the  original  pajee,  holder,  or  owner  of  the  chose,  ia  material 
on  the  question  of  jurisdiction  and  must  be  affirmatively  shown,  the 
citizenship  of  the  actual  plaintiff  ia  not  thereby  made  any  the  lees 
important.  There  must  be  diversity  of  citizenship  aa  between  him 
and  his  adversary  as  well  as  between  the  original  payee,  holder,  or 
owner,  and  such  adversaiy.  It  follows  that  in  all  suits  of  this  kind 
two  conditions  as  re^rds  the  question  of  citizenship  must  be  fulfilled. 
The  plaintiff  must  show  that  he  is  en  itled  in  his  own  ri^t  and  by 
i-irtue  of  his  own  citizenship  to  main  .in  the  suit  and  also  that  the 
assignor  could  have  maintained  that  suit  if  no  assignment  or  tranafer 
had  been  made.**  This  principle  is  citly  assumed  in  the  cases  and 
neceflsarily  follows  from  a  proper  interpretation  of  the  judiciary  act 
The  clause  in  question  embodies  an  additional  limitation  on  the  right 
jf  parties,  having  diverse  citizenship,  to  sue,  and  could  not  be  con- 
strued as  dispensing  with  diversity  of  citizenship  on  the  part  of  the 
actual  plaintiff. 
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§  849.  ATeiment  of  Alieii^;e. 

The  Judiciary  Act  confers  on  the  circuit  court,  jurisdiction  over 
controversies  "  between  citizens  of  a  state  and  foreign  states,  citizens, 
or  subjects."  '  In  applying  this  clause  substantially  the  same  princi- 
ples are  applicable  in  respect  to  the  sufficiency  of  the  allegations  of 
the  pleadings  as  are  applied  in  cases  where  the  controversy  is  between 
citizens  of  different  states.  The  jurisdictional  fact  must  be  affirma- 
tively shown.  One  party  must  be  shown  to  be  a  citizen  of  some  par- 
tictilar  state;  the  other  must  be  shown  to  be  a  foreign  state,  citizen, 
or  subject;  and  if  there  are  numerous  parties  all  on  one  side  must 
he  citizens  and  all  on  the  other  must  be  either  foreign  states,  citizens, 
or  subjects.'  In  the  eases  the  term  alien  is  generally  used  to  indi- 
cate the  character  of  the  foreign  citizen  or  subject  who  is  party  to  the 
suit 

§  360.  Proper  Porm  of  Allegation. 

A  proper  form  in  which  to  allege  alienage  is  to  aver  that  the  party 
in  question  is  an  alien  and  that  he  is  the  subject  of  some  particular 

1 2S  Stai  L.  434.  (1S00)  4  Dal).  12,  I  L.  ed.  720;  La 
■.lackaon  ti.  TwentTman  (18£9)  2  Croix tt.Ma;  |1S83)  15  Fed.  238;  Bishop 
Pet.  130.  T  L.  ed.  374;  Bera  c.  Preston  o.  Averill  (C.  C:  1896)  70  Fed.  386; 
(I8S4)  111  U.  8.  252.  28  U  ed.  41B;  Jennes  o.  Landcs  (1807)  84  Fed.  73; 
Picquet  P.  Swan  (I82B)  6  Mason,  36,  Compare  Grand  Trunk  Rj.  Co.  v.  Ten- 
Fed.  Caa.  No.  11,134;  Wilson  v.  Cit;  nant  (1690)  14  G.  O.  A.  IM^  66  Fed. 
Bank  (18381  3  Sumn.  482,  Fed.  Cas.  922. 
No.     17,797;     Uoeaman    p,    Higginaon 
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foreign  sovereign,^  or,  in  case  of  it  foreign  republic,  tliat  he  ifi  a 
citizen  of  such  republic'  But  where  it  ie  stated  tliat  a  partj  is  a 
subject  of  some  particular  foreign  sovereign,  it  is  not,  in  strictness, 
necessary  also  to  add  that  he  is  an  alien,  for  this  fact  is  a  conclusion 
of  law  and  follows  by  necessaiy  legal  intendment* 

§  351.  Foreign  Corpontion. 

It  is  sufficient  to  say  of  a  foreign  corporation  that  it  is  a  "  corpo- 
ration duly  incorporated  under  the  laws  of  Great  Britain."  Here 
the  fact  of  alienage  follows  as  a  necessary  legal  conclusion.* 

§  368.  Inniffieient  Averment  of  Alienage. 

Alienage  is  not  shown  bv  merely  describing  a  party  as  being  "  a 
citizen  of  London,  England,"  '  or  by  describing  him  as  a  consul,  in 
this  country,  of  a  foreign  government."  In  these  cases  the  conclusion 
is  merely  inference  of  fact  and  it  is  not  a  neceasarv  inference.  Simi- 
larly, to  say  of  a  plaintiff  that  he  is  a  resident  of  Ontario,  Canada, 
and  a  citizen  o£  the  Dominion  of  Canada  and  of  the  Empire  of  Great 
Britain,  is  not  aufficicnt,*  The  averment  should  be  that  he  is  a  sub- 
ject of  the  King,  or  Queen,  of  England. 

§  363.  Natoraliution  of  Foreign  Fenon, 

Aftar  a  federal  court  has  once  acquired  jurisdiction  over  a  contro- 
versy by  reason  of  the  alienage  of  a  particular  party,  it  does  not  lose 
jurisdiction  by  reason  of  the  subsequent  naturalization  of  that 
party." 

Averment  of  Amount  in  Controversy. 

g  3M.  Tnriidiotion  ai  Affected  by  Amoont  in  Controveny. 

We  have  thus  far  considered  the  subject  of  the  jurisdictional  aver-- 
ment  in  connection  with  three  types  of  cases  over  which  the  circuit 

1  Hodgson    r.    Boverbaok     (1809)     6  212,  Fed.  Can.  No,  S.GIT.     Contra,  Midi- 

Cntnch,  SOS.  3  L.  ed.  108;  Br&dBtrcet  v.  arlwii   t'.   Dpnison    (1B03)    3   Dajr.   294, 

Thomas   (1838)   12  Pet.  60.  62,  g  L.  ed.  Fed.  Cae.  No.  0,523. 

990,  1000;  Waters  f.  Barril   (1868)   131  "  Dundee  Mortgage  etc.  Co.  c.  School 

U.  S.  Ixxxiv.,  Apia.  18  L.  ed.  878.  Dist.  No.  1    (1884)   21  Fed.  152. 

*Heiine«w    v.    RichaTdson   Dnig   Co.  *  Stuart  r.  City  of  Easton   (1895)   15 

(1903)   23  Sup.   a.  532,   189  U.  S.  26,  Bup.  Ct.  268,  166  U.  S.  48,  39  L.  ed.  341. 

47  L.  ed.  697,  103  09.  0«.  1681;   Hen-  «  B6r»   e.   Preston    (1884)    111   U.   S. 

nrasy  i\  Moise   (in03)   23  Sup.  Ct.  634,  2S2.  28  L.  ed.  419. 

189  L'.  8.  36,  47   I.,  ed.  698;   Hennensr  9  Rondot     r.     Township     of     Rogers 

e.  May  (1003)  ISO  U.  8.  36,  47  L.  ed.  (1897)  86  C.  C.  A.  146,  79  Fed.  678. 

698.  loRetEoldt    p.    American     Ins.    Co. 

(Milne  ti.  Eutwr    (1843)   3  McLean,  (1891)  47  Fed.  706. 
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court  has  juriadiction.  These  are  respectively  (1)  suits  arising 
under  the  constitution,  laws,  or  treaties  of  the  United  States,  (2) 
suits  arising  out  of  controTersies  between  citizens  of  different  states, 
and  (3)  suits  arising  out  of  controversies  between  citizens  of  a  state 
and  foreign  states,  citizens,  or  subjects.  Now  in  the  three  classes  or 
groups  of  cases  above  enumerated,  the  jurisdiction  of  the  circuit 
court  is  furUier  limited  b;  the  requirement  that  the  matter  in  dis- 
pute shall  exceed  the  sum  or  value  of  two  thousand  dollars.  In  dis- 
cussions arising  under  this  provision  the  terms  ''  amount  in  contro- 
versy "  or  "  value  in  controversy  "  are  used  as  the  equivalent  of  the 
words  "  matter  in  dispute  "  found  in  the  statute.  "  Amount  in 
controversy  "  is  more  particularly  applicable  in  suits  based  on  a 
money  charge.  In  litigation  over  property  or  intangible  rights,  it  is 
the  value  of  the  thing  in  controversy  that  determines  the  jurisdiction. 
The  question  whether  the  amount  or  value  in  controversy  is  suf- 
ficient to  give  jurisdiction  under  the  statute  has  arisen  in  a.  vast 
number  of  cases.  In  most  of  these  cases  the  question,  as  it  has  arisen 
and  as  it  has  been  discussed,  is  a  question  of  substantive  law,  the 
point  usually  being  this,  namely,  whether  under  the  facts  shown  in 
the  record  the  court  has  jurisdiction  to  entertain  the  suit  and  give 
judgment  on  the  facts  shown  by  the  record.  As  a  mere  matter  of 
pleading,  the  points  to  he  noticed  are  few  and  apparently  simple, 
but  the  subject  is  one  in  which  matters  of  substantive  law  and  of 
pleading  are  closely  interwoven,  and  almost  all  of  the  decisions  could 
without  much  impropriety  be  considered  under  the  head  of  pleading 
and  practice.  In  the  following  pages  we  shall  consider  only  those 
cases  strictly  concerned  with  the  rules  of  pleading  and  prance  or 
that  shed  ll^t  on  those  rules. 

§  S5S.  Arement  in  Snit  Based  on  Koney  Senumd. 

In  all  cases  where  the  suit  is  based  on  a  money  claim,  the  plaintiffs 
hill,  declaration,  petition,  or  libel  should  show  on  its  face  and  by 
proper  averments  that  the  amount  or  value  in  controversy  exceeds 
the  sum  of  two  thousand  dollars."     The  same  rule  applies  at  law, 

itScott  V.  DoDKld   (I89T)    165  U.  5.  673:  Pliable  ShM  Co.  r.  Brj*nt  |C.  C; 

107.   41    L.   ed.   648:    BuildJnj;   &   Loan  1807)   81  Fed.  1121:  Harvey  v.  Raleigh  ft 

Aasoe.  D.  Price  (1898)  lOS  I'.  S.  45,42  L.  G.  R.  Co.  (1808)  89  Fed.  116;  Home  Ids. 

ed.  eS5:  United  States  r.  Pratt  Coal  ft  Co.  r.  Nobles  (C.  C;  1S04)  63  Fed.  641; 

Coke  Co.   (1883)    18  Fpd.  708:  Johnston  Kpajon   r.  Rnipe    (IBOl )    40   Fed.  30»: 

B.  Trippe    (1887)    33   Fed.  530;   Yellow  Hwse    v.    Zinn     (1(100)     103    Fed.    07: 

Aatw    Min.    ft    Mill,    Co.    r.    Winchell  Adftms  r.  Doiwlaa  County   (1S08I    Fed. 

{1899)  96  Fed.  213:  Back  c.  Sierra  Xo-  Can.  No.  62;   Lanning  r.  Doliih    (13*(5i 

nda  Couol,  Hln.  Co.    (1801)   40  Fed.  Fed.  Cu.  No.  8,073;  Culver  c.  Crawford 
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Ib  equity,  and  In  admiralty  proceedings.  "  Where  the  claim  is 
founded  on  dnllars  and  c«nt8,  wliethcr  it  be  a  lihel,  a  bill  in  chancery, 
or  an  action  at  law,  the  dama^tes  must  appear,  to  give  jurisdiction,  on 
the  face  of  the  pleading  in  which  the  claim  is  made."  '^ 

§  386.  Allegation  Inwrted  in  Btatii^  Fart  of  Bill. 

The  nature  of  the  jurisdictional  averment  as  regards  the  amount 
in  controversy  is  such  that,  whenever  necessary  to  be  alleged  in  the 
pleadings,  it  is  properly  inserted  in  the  stating  part  of  the  bill.  It  is 
not  practicahle  or  proper  to  attempt  to  state  it  in  the  introductory 
part  of  the  bill  as  is  done  in  regard  to  the  allegation  of  citizenship. 

§  8S7.  General  ATerment  Soffloient. 

A  general  averment  that  the  matter  or  amount  in  dispute  exceeds 
two  thousand  dollars  is  a  sufficient  averment.  It  la  not  necessary  to 
specify  the  exact  value  or  amount  in  controversy,  or  to  state  any 
particular  sum," 

§  S68.  Men  Inference  Will  Not  Support  TuriadictiOR. 

Inferences  cannot  be  resorted  to  for  the  purpose  of  supporting 
jurisdiction  as  to  the  amount  in  controversy.  It  must  appear  affirma- 
tively and  positively.  Thus  it  has  l>Gen  held  that  where  the  validity 
of  taxes  for  several  years  is  in  controversy  and  the  allied  assess- 
ment for  one  year  is  below  the  requisite  amount,  the  court,  in  order 
to  support  its  jurisdiction,  will  not  assume  that  the  assessment  for 
the  other  years  was  for  the  same  amount'* 

§  359.  Tnrisdiotion  Determined  by  Talno  at  Time  Suit  Brongbt 

Tlie  averment  of  the  value  or  amount  in  controversy  must  speak 
as  of  the  date  of  the  institution  of  the  lawsuit,  and  not  to  the  value  of 
the  property  at  some  other  period.     The  jurisdiction  of  the  court  is 

County  (1877)  Fed.  Can.  No.  3,48S;  juriadietional amount,  oadft  gwaegfio,  ju- 
MUDH  p.  De  Nemours  (1810)  FpiI.  Ca^.  risdiction  fails,  for  no  judgment  could 
No.  9,S31;  Martin  o.  Taylor  (1B03)  Fed.  be  gifen  in  excess  of  the  amount  laid  in 
Caa.  No.  9,106;  Postmaster  Qcneral  v.  the  writ.  Healy  v.  Prevost  (1879)  Fed. 
CroBS  (1822)   Fed.  Caa.  No.  11,3W;;  King   Cai.  No.  6,297. 

V.  Wilson  (1871)  Fed.  Cos.  No.  7.810i  n  Blackburn  v.  Portland  GoM-Min. 
Berthold  p.  Hoskins  (1889)   38  Fed.  772.   Co.    (1900)   20  Sup.  Ct.  222,   ITS  U.  a 

11  McLean,  J.   in  Udall  v.  Stcajnship   671.  44  L.  ed.  276. 
Ohio  ( 1864)  IT  How.  18,  16  L.  ed.  42.  it  Citl:'«ne'  Bank  of  Louisiana  r.  Can- 

ir  the  plaintiff  in  an  action  at  law  non  (1896)  IT  Sup.  Ct.  89,  164  V.  S. 
claims  less  in  his  declaratioa  than  the  319,  41  L.  ed.  401. 
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determined  b;  the  facts  exietiog  at  tLe  time  of  the  be^nning  of  the 
litigation.^' 

Where  juriadiction  has  once  properly  attached,  and  the  case  pre- 
sented by  the  record  is  such  that  a  judgment  could  be  rendered  for  a 
sum  in  excess  of  the  jurisdictional  amount,  jurisdiction  will  not  be 
defeated  by  the  fact  that  the  recovery  is  for  a  less  sum  than  two 
thousand  dollars.^" 

g  360.  ConoluhTeneu  of  Flaintifl't  Averment  u  to  Amount. 

Where  the  plaintiff's  statement  of  his  cause  contains  a  sufficient 
averment  as  to  the  jurisdictional  amount,  the  question  naturally 
arises  as  to  whether  that  assertion  or  daim  alone  is  conclusive  on  the 
point  of  jurisdiction.  As  a  matter  of  literal  technicality  it  would 
appear  to  be  so.  It  is  of  the  very  essence  of  the  idea  of  being  in  dis- 
pute that  one  party  should  make  a  claim  and  that  the  other  should 
controvert  it.  Hence  it  would  seem  that  if  a  plaintiff  seeks  to  recover 
a  sum  greater  than  two  thousand  dollurs  or  seeks  to  recover  property 
or  vindicate  a  right  alleged  to  be  of  greater  value  than  two  thousand 
dollars,  the  mere  fact  that  the  defendant  denies  liability  as  to  the 
whole  or  as  to  a  part  of  that  claim,  or  that  he  denies  that  the  thing 
sued  for  has  a  value  of  two  thousand  dollars,  would  not  defeat  the 
jurisdiction  of  the  court  The  defendant  may,  and  usually  does, 
controvert  the  claim  and  deny  liability ;  but  the  mere  fact  that  he  suc- 
ceeds in  reducing  the  claim  below  the  jurisdictional  amount  does  not 
deprive  the  court  of  jurisdiction  to  award  judgment  for  that  which 
is  actually  found  to  be  due. 

If  the  notion  just  developed  were  fully  carried  out,  it  is  easy  to 
see  how  the  statute  could  be  rendered  ineffective  and  that  the  juris- 
diction of  the  circuit  court  could  thus  be  easily  extended  over  claims 
that  really  involve  very  small  amounts.  All  that  would  be  necessary, 
in  order  to  bring  any  case  within  the  jurisdiction  of  the  court,  would 
be  for  the  plaintiff  to  assert  that  the  value  in  dispute  is  above  the 
jurisdictional  amount.  The  jurisdictional  averment  would  thus 
become  a  nontraversable  and  fictitious  averment.  If  there  had  been 
any  remedial  necessity  for  this  extension  of  jurisdiction,  legal  develop- 

i«  Slrmrfrarger  d.  Beecher  (1890)  44  Nemours  (1810)  Fed.  Cm.  No.  9.931; 
Fed.  SOB.  UurphT  v.  Lewis   (1S22)   Fed.  Cas.  No. 

II  Scott  V.  Dould  (1897)  18fi  U.  S.  g.940a;  Rherm&n  c.  C\».rk  [IS42)  Fed. 
58,  41  L.  ed.  632;  Day  v.  Woodworth  CaE.  No.  12,763;  Riim  p.  CUrk  (1890) 
iX8B\)  13  How.  363,  14  L.  ed.  181 ;  Vie-  71  Fed.  660,  18  a  07 A.  242;  HardJn  r. 
tor  Sewtnr-Haeli.  Co.  r.  Hlnga*  (1878)  Cua  County  (1890)  42  Fed.  652;  Jones 
Fed.  Cu.  No.  16,036;  Hnlsecanip  C.  Teel  0.  McCormicIc  Harveatinc  Hach.  Co. 
(ITHt  FmL  Cw.  No.  6,862;  Uom  t).  De    (1897)  82  Fed.  29S,  27  C  C.  A.  133. 
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ment  might  oonceivablj  have  taken  thia  very  ooitrse.  It  will  be 
remembered  that  the  court  of  King's  Bench  in  England  once  acquired 
jurisdiction  over  a  large  clasa  of  actions  solely  bv  means  of  a  fiction. 
But  there  was  no  reason  whv  the  federal  courts  should  thus  permit 
the  statute  to  be  defeated ;  and  accordingly  eonio  bnrrier  had  to  be 
erected  to  keep  plaintiffs  from  coming  into  court  under  the  cover  of 
colorable  averments  as  to  the  amount  or  value  in  controversy. 
Furthermore,  by  an  express  provision  of  statute  the  courts  arc  now 
required  to  dismiss  suits  whenever  it  satisfactorily  appears  that  the 
suit  ia  not  properly  within  the  jurisdiction  of  the  court.  The  difS- 
culty  has  been  to  preserve  a  just  equilibrium,  so  that  while,  on  the 
one  hand,  no  merely  colorable  claim  shall  be  entertained,  on  the 
other,  no  litigant  really  entitled  to  be  heard  in  the  federal  court  shall 
be  turned  away  merely  because  his  claim  cannot  be  vindicated  to  the 
full  extent  sought  by  him. 

§  361.  FreMnt  BUte  of  law  on  Thii  Point 

As  a  result,  the  law  has  come  to  this :  The  court,  in  the  first  place, 
accepts  the  statement  of  the  plaintiff's  claim  as  affording,  prima 
facie,  the  proper  test  of  the  existence  of  the  jurisdictional  fact.  The 
allegations  of  the  bill,  declaration,  petition,  or  libel  are  taken  as  a 
bona  fide  statement  of  the  matter  and  amount  in  dispute."  But  this 
statement  is  not  conclusive,  and  if  it  clearly  appears  from  other  parts 
of  the  record  that  the  matter  in  dispute  is  not  within  the  jurisdiction 
of  the  court,  the  suit  will  he  dismissed."  A  suit  will  be  dismissed  if 
it  appears  that  the  plaintifPs  claim  is  colorable  and  exaggerated  and 
made  merely  with  a  view  to  get  into  the  fetlerai  court,"    What  degree 

IT  West  p.  Woods  (1S83)  18  Fed.  6eS;  4  M.  MftchtDrrr  Co.  (1897)  S2  Fad.  809. 
Hftt-Sweat  Wg.  Co.  r.  PorUr  (leOll  46  writ  of  error  dismiHed  (ISOB)  97  Fed. 
Fed.  7S7;  Texas,  etc.  R.  Co.  r.  Kuteman   983,  3S  C.  C.  A.  S92:   Postmuter  Oen- 

|C.  C.  A.;  1892)  54  Fed.  547,  *  C.  C.  A.  eral  P.  Croai  (1822)  4  Wuh.  C.  C.  326. 
003i  InsiirnnM  Co.  of  North  America  d.  The  principle  in  question  in  applied  Ui 
Svendsen  (189fl)  74  Fed.  349;  Holden  r.  counterclaim  and  set-off.  Ora;  v. 
Utali,  etc.  Co.  (ISOT)  82  Fed.  209,  writ  Bianchard  |187B)  97  U.  B.  SS4.  24  L. 
of  error  dismlsged  (ISOfl)  97  Fed.  983,  ed.  1108;  Hilton  v.  Dickinson  (1883) 
38  C.  C.  A.  692:  Havward  r.  Nordberg  103  U.  S.  16S.  37  L.  ed.  I18N;  Bradstreet 
Mfg.  Co.  (1898)  8»  PhI  i.  29  C.  C.  A.  Co.  r.  Higgins  (1884)  112  V.  S.  227.  28 
438;    Ryan    r.    Sealward,    etc.    R.    Co.   L.  ed.  715.     Compare  Pickham  c.  Wheel- 

(189S)    89  Fed.  397:   Kuiikel   r.  Brown  cr-Blisa   Mfg.   Co.    (1897)    77   Fed.  663. 

(1000)  99  Fed.  593,  39  C.C.  A.  665;  Von   23   C.    C.    A.     391     affirming    judgmmt 

Schrosder  v.  Brittan   (1899)   93  Fed.  9.   Wheeler    Bliss    Mfir.    Co.    r.    Pickham 

!■  Bchaeker     r.     Hartford     Ins.     Co.    (1896)    69   Fed.   419:    certiorari   denied 

(1876)  93  U.  S.  241,  23  I.,  ed.  86^;  Lee  Pickham  r.  Wheeler-BIlM  Mfg.  Co. 
t'.  Watson  (1863)  1  Wall.  S37,  17  L.  ed.  (1807)  168  U.  S.  708,  IS  Bup.  Ct.  94fi, 
967;  Cabot  V.  McMaster  (1894)   61  Fed.  42  I.,  ed.  1211. 

129i  Unlt«d  States  Exp.  Co.  v.  Poe  (('.  i*  llsnk  r.  Arapahoe  r.  Bradlev 
C;  18M)  01  Fed.  47fi;  Holden  v,  L'tab    (18041    IB  C.  C.  A.  206,  72  Fed.  867; 
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of  enlargement  vill   cause   the   court   to   declare   a   suit   colorable 
and  exa^ierated  depends  on  the  facts  of  each  case."* 

§  362.  Amoiut  Cltimed  Kut  Hot  Be  Colorable. 

Jurisdiction  of  a  claim  for  a  money  demand  is  governed  b;  the 
value  of  the  actual  matter  in  dispute  as  shown  by  the  whole  record, 
and  not  by  the  damages  claimed  or  the  prayer  for  decree.'^  It  is  tlie 
amount  of  the  claim  made  in  good  faith  that  determines  jurisdic- 
tion.*' A  claim  that  manifestly  canuot  be  included  as  an  element  of 
the  recovery  in  any  event  will  not  be  considered  in  making  out  the 
jurisdictional  amount,"  Proof  by  the  defendant  of  a  partial  pay- 
ment that  reduces  the  amount  due  below  the  sum  of  two  thousand 
dollars  does  not  destroy  jurisdiction  where  it  appears  that  the  estab- 
lishment of  such  part  payment  depends  on  diapaled  facts  or  on  con- 
troverted questions  of  law.** 

§  363.  Intemt— Xatured  Coupona  on  Bonili. 

Interest  and  costa  cannot  be  taken  into  account  in  order  to  raise  die 
value  in  controversy  to  the  jurisdictional  amount*"  Matured 
coupons  on  coupon-bearing  bonds  are  not  considered  as  interest  within 
this  rule.  They  are  written  contracts  for  the  payment  of  money, 
aud  suit  can  be  maintained  on  them  when  separated  from  the  bonds 

SimoB   ff.   HouM    (18»1)    48   Fed.   317;  Herbert   (180R)   S6  Fed.  443,  S  C.  C.  A. 

Wont  V.  Herkky    (18H)    SQ  Fed.  502;  183:  Ung  Lung  Chung  v.  Holmo  (18W) 

Ameriean  Wringer  Co.  t.  City  of  loni*  98  Fed.  323. 
(1896)  7S  Fed.  6.  *■  Wilson    r.    D*niel    (1708)    3   D«ll. 

t«HB;nrard    t>.    Nordbeiv    Mfg.    Co.  401,  407,   1    L.   ed.   665,  687;   Hilton   c. 

(1898)   29  C.  C.  A.  438.  Sfi  T«].  4.  Dii-kinson   (1883)   108  U.  8.  IAS,  2  Sun. 

II  Tintaman  v.  Natianitl  Bank  (18TS)  Ct.  424,  27  L.  ed.  688;  Bowman  c.  Rall- 
100  L'.  a  e,  Se  L.  ed.  Sm-,  Banking  Aa-  way  Co.  (18S5)  116  U.  S.  611,  «  Bup. 
Bociationclnsmranoe  Association  (1880)  Ct.  192.  29  L.  ed.  SOS;  Barry  c.  Bd- 
102  U.  S.  121.  26  L.  ed.  4fl:  Bowman  v.  munda  (1886)  116  U.  S.  800,  6  Sup.  Ct. 
Chicago  etc.  Ry.  Co.  (188B)  116  U.  8.  Ml.  29  L.  ed.  729;  Vance  e.  W.  A.  Van- 
Oil.  29  L.  ed.  602;  Hilton  v.  Diclcinson  dercook  Co.  (1898)  170  U.  B.  468,  IB 
(1883)  108  U.  a.  16S,  174,27  L.  e<i.  688,  Sup.  Ct.  64fi,  42  L.  ed.  1111;  Trading  Co. 
681;  The  Jeue  Williamson,  Jr.  (1883)  f.  Morrison  (1900)  178  U.  8.  262.  20 
108  U.  S.  305,  309,  27  L.  ed.  T30,  731;  Bup.  a.  869,  44  L.  ed.  1061;  Bank 
Jenneae  c.  Citizens'  National  Bank  of  of  Arapahoe  r.  David  Bradlnr  t  Co. 
Rome  (1684)  110  U.  S.  52.  28  L.  ed.  87;  (1896)  19  C.  C.  A.  HM,  72  Fed.  8«T; 
Webster  c.  Buffalo  InsuranceCo.  (1884)  Leas  r.  Enfcllsh  (1898)  86  Fed.  471,  29 
110  U.  S.  380,  388,  28  I.,  ed.  172.  173;  C,  C.  A.  276;  Battle  c.  Atkinaon  (1902) 
Bradstreet  Co.  r.  Ui^ins  (1884)  112  116  Fed.  384. 
U.  a  227,  28  L.  ed.  716.  >«  Lozano  e.  Wehmer   (1886)   22  Fed. 

»  Bowman  r.  Railway  Co.  I188.';|  116  755;  StJIUell-BieTee  t  Bmith-Vaile  Co. 

U.  S.  611,  2B  L.  ed.  502;  Peeler  r.  La-  r.  Williamstown  Oil  t  Fertiliser  Co.  (C. 

throp  (1801)  I  C.  C.  A.  93,  48  Fed.  780;  C;   I8B7)  80  Fed.  68. 
Maxwell  t>.  Atehiaon,  etc.  R.  Co.  (1B88)       »  Baker  v.  Howell    (1890)    44  Fed. 

34  Fed.  286;   Herbert  v.  Rainey   (1692)  113. 
54  Fed.  248.  decree  affirmtd  Rainey  v. 
Eq.  Prac.  Vol.  L— 14. 
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otL  which  they  accrued.  Ilence,  in  a  suit  on  bonde,  the  amount  of  the 
coupons  can  be  added  to  the  amount  of  the  bouda  to  bring  the  sum 
in  controverBj  up  to  the  jurisdictional  amount" 

The  reasonable  attorney's  fee  sometimee  stipulated  for  in  onntracta 
is  a  part  of  the  contractual  liability  and  may  properly  be  eatilQated 
in  considering  the  jurisdictional  amount^^ 

§  364.  Determination  of  Inne  as  to  Talne  In  Oontroreny. 

The  issue  on  the  question  whether  the  amount  in  oontrovemy  is 
sufficient  to  give  juriadlctiou  is  distinct  from  the  question  of  the 
merits  and  should  be  determine  as  a  distinct  issue."  Where  the 
answer  raises  an  issue  by  controverting  the  jurisdiction,  there  should 
be  a  finding  on  that  point  one  way  or  the  other,  and  if  the  proof  fails 
to  show  jurisdiction,  the  suit  must  he  dismissed.*'  But  the  court 
will  retain  the  cause  until  the  defendant  makes  it  affinnatively 
appear  by  proof  that  the  amount  in  controversy  is  below  the  jurisdic- 
tional limit.  "When  this  fact  does  appear  the  oourt  will  of  its  own 
motion  dismiss  the  suit.'" 

§  366.  Certainty  HeoeiHiy  to  Zzelnde  TnriidiotioiL 

Before  a  suit  containing  proper  jurisdictional  averments  will  be 
dismissed  for  lack  of  jurisdiction  on  the  facts  shown  by  the  whole 
record,  those  facts  must  create  a  legal  certainty  against  the  jurisdic- 
tion ; "  and  every  reasonable  intendment  will  be  made  in  favor  of  the 
jurisdiction,  especially  where  a  plea  is  not  separately  put  in  on  the 
question  of  jurisdiction."* 

1.  Pine  t>.  Magor  (1900)  103  Fed.  337;  Bill  to  enjoin  an  nnUwtuI  diTeralon 
of  wster.  There  waa  an  allegation  that  the  damage  to  eaeh  plaintiff  hj  nason 
of  the  wrong  complained  of  nas,  or  would  be,  about  two  thoiuand  four  hundred 

X  Edwards  r.  Bate*  County    (ISH)  (IMI)  181  V.  9.  40B,  431,  40  L.  «d.  927, 

163  U.  R.  269,  41   L.  ed.  ISS,  revermng  937. 

Standard    Sucar    Refinerr    P.    Caatano  9)  Waterfleld  e.  Rice  (1901)   49  C.  C. 

(1B90I  43  Fed.  279.  A,   604.   Ill    Fed.    625:     Where  a  bill 

"Rogers    p.    Rtl*y    (1806)     80    Fed.  eeeks  to  recover  installraentB  of  an  an- 

7B9.  nuity   which    represent   a   sum   greater 

■  s  Mexican  Cent.    R.    Cn.    v.    Glover  than  the  j  uria  diction  a  1  amount,  the  fact 

(1901)  46  C.  C.  A.  334,  107  Fed.  350.  that  some  of  those  installments  appear 

"Greene  o.  Tacrana    (1892)    53   Fed.  on  the  face  of  the  bill  to  be  barred  by 

S62.  the  statute  of  limitation*,  will  not  de- 

'»  Pennsylvania  Co.  v.  Bay  (1905)  138  prive  the  court  of  jurisdiction.  The  re- 
Fed.  203.  covery  fn  such  a  case  would  oorer  all 

•  1  Barry  v.  Edmunds  (18^6)  110  U.  R.  the  inatallmenU  if  the  plaintiff  does  not 

SfiO,  29  L.  ed.  720;   Wetroore  k.  Rvmer  put  in  the  detente  of  the  statute.     Com- 

(1898)    IGf)   V.   R,   115.  42   L.  ed.   082;  pare  Schunk  v.  Moline,  etc.  Co.  (1808) 

Putin-Bay    Waterworks    Co.    t>.    Ryan  147  U.  S.  S04,  37  L.  ed.  2S8. 
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dollan.  The  answer  admitted  th«  diveraion  but  inaiated  that  it  would  cftuae 
little  or  no  damage.  The  court  found  that  there  would  be  conaiderable  damage 
but  did  not  undertake  to  estimate  its  exact  amount,  or  to  BBcertain  whether 
it  would  come  to  aa  much  as  two  thouaa&d  dollara.  It  was  said  that,  in  the 
abaencB  of  a  plea  to  the  jurisdiction,  the  allegation  in  the  bill  that  the  damage 
exceeded  two  thousand  dollars  gave  jurisdiction,  and  that  this  jurisdiction  would 
not  be  defeated  though  the  answer  denied  that  the  damage  was  of  the  juris- 
dictional  amount  and  the  proof  on  this  point  corroborated  the  answer. 

2.  Butchers'  etc.  Co.  v.  LouiamlU  etc,  R.  Co.  (1806)  14  C.  G.  A.  290,  67  Fed. 
35;  Bill  against  a  railroad  by  a  stockyards'  company  to  compel  the  building  of 
a  spur  track.  The  plaintiff  in  substance  allied  that  the  value  of  the  plaintiff's 
right  to  have  the  siding  built  and  to  have  live  stock  received  and  delivered  at 
ita  yards  was  in  excess  of  two  thousand  dollars.  The  answer  denied  this.  On 
the  qneetioQ  of  jurisdiction,  the  circuit  court  of  appeals  speaking  through 
Taft,  Circuit  Judge,  said:  "We  think  a  liberal  construction  of  the  bill  muat 
be  given  to  auatain  the  jurisdiction  of  the  court  at  this  time,  in  view  of  the  fact 
that  no  plea  to  the  jurisdiction  was  made  below,  and  no  question  of  the  juris- 
diction seems  there  to  have  been  raised." 

3.  Maffet  v.  Quine  (1899)  95  Fed.  199,  (1S99)  93  Fed.  347:  Bill  to  enjoin 
interference  with  a  flume  built  to  convey  lumber  and  to  enjoin  interference  with 
water  and  water  rights  neceaaary  to  the  use  of  the  flume.  The  bill  allseed  the 
value  of  the  flume  and  rights  in  controversy  to  be  largely  in  excess  of  the  neces- 
sary amount  The  answer  admitted  some  value,  bnt  it  was  insisted  for  the 
defendant  that  the  evidence  failed  to  sustain  the  allegations  of  the  hill  as  to  the 
amount  in  controversy.  It  was  held  that  In  order  to  defeat  jurisdiction,  the 
facts  must  create  a  l^:al  certainty  that  the  value  in  controversy  waa  below  two 
thousand  dollars.!* 

Ijt  suits  to  enforce  political  rights  unusual  liberality  of  practice 
prevails  as  r^^ds  the  requiremeat  of  the  stating  of  the  jurisdic- 
tional amount ;  ^*  and  in  such  a  suit  the  question  will  not  be  permitted 
to  be  raised  for  the  first  time  in  the  supreme  court.*' 

§  SOT.  Proof  of  Value  Where  Ko  Honey  Demaitd— Use  of  AffldaTits. 

Where  the  demand  is  not  for  money  and  the  nature  of  the  suit 
does  not  require  the  value  of  the  thing  demanded  to  be  stated  in  the 
bill  or  declaration,  the  jurisdictional  value  may  be  shown  by  proof  in 
the  usual  course,  or  by  affidavits." 

•  »Wetmore  v.  Hymer  (1898)  169  U.  Bx  p.  Bradstreet  <1833)  7  Pet.  634. 
S.  US,  «!  L.  ed.  eS2.  8  L.  ed.  810:     Writ  for  recovery  of  land. 

n  Wiley  c.  Binkler  (1900)  179  U.  R.  Neither  the  writ  nor  declaration  con- 
58,  46  L.  ed.  S4:  Swafford  r.  Templrton  tained  any  jurisdictional  statement  of 
(1902)   185  U.  S.  487,  40  L.  ed.  100^.         value.     It  was  held  that  the  value  might 

"OilH  V.  Harris  (1903)  189  U.  S.  be  given  in  evidence.  Baid  Marshall, 
4T6.  47  L.  ed.  909.  C.  J.:     "  In  cases  where  the  demand  is 

**Crawford  t>.  Bumham  (1871)  Fed.  not  for  money,  and  the  nature  of  the 
Cas.  No.  3,366.  See  Fuller  r.  ftlontnguo  action  does  not  require  the  value  of  the 
(1893)  8  C.  C.  A-  lOO,  69  Fed.  212.  thing  demanded  to  be  sUted  in  the  dec- 
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1.  Qage  d.  Pumpellg  {1883}  108  U.  S.  lU,  27  L.  ed.  WM:  Bill  in  «quitj  to 
set  Mide  a  tax  sale  of  real  property.  Nuueroua  affidavit*  of  value  were  taken. 
On  motion  to  dismiw  in  the  supreme  court,  it  was  held  that  wliile  the  record 
showed  that  protM^ly  the  eatimatcs  of  the  value  of  the  property  which  brought 
it  up  to  the  juriedictiooal  amount  were  lomewhat  too  high,  jet  there  was  no 
aucb  preponderance  of  evideoce  againat  jurisdiction  as  would  justify  the  dismis- 
sal of  the  suit. 

2.  Wilton  c.  Blair  (1S86)  119  U.  S.  387,  30  L.  ed.  441 :  Suit  to  recover  rral 
estate.  Judgment  for  plaintiff  and  motion  to  dismiss  for  want  of  jurisdiction. 
There  being  nothing  in  the  record  to  show  value,  leave  was  given  to  file  affida- 
vits and  counter  afBdavits  of  value.  The  affidavits  were  contradictory.  On 
appeal  the  supreme  court  dismissed  the  suit  because  the  greater  weight  of  tes- 
timony, on  the  showing  of  the  sSidavits,  was  to  tlie  effect  that  the  property  was 
not  worth  the  jurisdictional  amount.  In  commenting  on  the  practice  of  showing 
value  by  affidavits  in  such  cases,  the  supreme  court  said:  "  This  was  good  prac- 
tice and  if  oftener  adopted  would  save  trouble  to  parties  and  to  us." 

3.  Sharon  v.  Terry  (1S8S)  I  L.R.A.  672,  3S  Fed.  337:  Bill  in  equity  to  can- 
cel an  instrument  purporting  to  be  a  writton  eootraet  of  marriage.  It  was 
alleged  that  the  instrument  was  a  forgery.  If  valid,  it  would  have  given  the 
defendant  rights  in  the  property  of  the  plaintifT  and  would  have  imposed  obliga- 
tions on  him.  The  bill  contained  no  statement  that  the  value  of  plaintiff's 
property  was  such  that  the  rights  jeopardised  by  the  alleged  contract  were  of 
greater  value  than  the  jurisdictional  amount.  The  fact  was  permitted  to  bo 
shown  by  affidavits.  Said  Field,  Circuit  Justice:  '*  It  is  well  settled  that  where 
the  controversy  is  not  respecting  the  amount  or  value  of  the  matter  in  dispute, 
Buch  amount  or  value,  when  necessary  to  the  jurisdiction,  may  be  shown  by  the 
evidence  produced  in  the  ease,  or  by  affidavits  Bled  in  behalf  of  the  parties. 
.  .  .  The  practice  of  admitting  such  evidence  as  to  the  value  of  tbe  matter 
in  dispute,  in  order  to  give  the  supreme  court  of  the  United  States  juiiidiction 
to  review  the  judgments  of  inferior  tribunals,  where  such  value  does  not  appear 
upon  the  records,  is  followed  at  every  term." 

Aggregation  of  CIaitn£. 
g  367.  Anregation  of  Separate  Claims  Held  by  One  Flaistifl. 

The  practice  of  joining  in  one  bill  different  claims  held  by  one  or 
more  plaintiffs  against  one  or  more  defendants  has  given  rise  to 
much  diaeuaaion  in  regard  to  the  application  of  the  rule  requiring  the 
amount  in  controversy  to  be  greater  than  two  thousand  dollars.  The 
qiestion  is,  vhen  can  several  different  claims,  each  for  a  less  sum 
than  the  jurisdictional  amount,  he  aggregated  so  as  to  give  the  court 
jurisdiction  of  all  the  claims  together?     The  class  of  cases  moat 

laraUon,  the  practice  of  this  court,  and  order  of  the  judge  of  the  diatriet  court 

of  the  courte  of  the  United  States,  is,  had  a   right   to   give   the   value  of  the 

to  allow  the  value  to  be  given   in  evi-  property   demanded   in   evidence,  at  or 

dence.     In    pursuance   of   this   practice,  before  the  trial  of  the  cause." 
tlie  demandant  in  the  suits  dismissed  by 
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faTorable  to  the  right  thus  to  aggregate  different  claims  is  that  in 
which  there  is  only  one  plaintiff  and  one  defendant  The  rule  on 
thie  point  is  that  the  jurisdictional  amount  may  he  made  up  b;  join- 
ing in  one  Buit  different  claims  and  accounts  of  the  same  plaintiff 
against  the  same  defendant,  provided  they  are  of  such  nature  that 
they  may,  on  general  principles  of  pleading  and  practice,  be  properly 
joined,'^ 

lUuBta'ation  of  this  is  found  in  suits  brought  by  assignees  to 
recover  from  the  obligor  on  different  chores  in  action  obtained  by 
assignment  from  different  persons.  Here  the  rule  is  that  the  assignee 
whose  claims  aggregati'  more  than  two  thousand  dollars  may  join 
them  in  one  suit  (if  at  the  time  of  the  several  assignments  all  of  the 
assignors  lived  in  different  states  from  that  of  the  defendant) ;  and 
it  makes  no  difference  that  those  assignors  could  not  sue  owing  to  the 
Bmallness  of  their  several  claims. ^^  But  where  some  of  the  claims 
are  assigned  in  bad  faith  merely  to  enable  the  assignee  t«  sue  in  the 
federal  court,  the  suit  will  be  dismissed  as  to  such  of  the  claims  as 
are  so  assigned;  and  if  the  remaining  claims  are  not  sufficient  to 
give  jurisdiction  the  entire  suit  will  be  dismissed.'* 

g  368.  When  Caaims  of  Different  Flaintifli  Xay  Be  A^rrefT&ted. 

If  the  different  claims  or  rights  are  owned  by  several  persons  and 
they  seek  to  enforce  all  in  one  joint  suit,  the  rule  of  practice  is  less 
favorable  to  the  right  to  aggregate  all  the  claims  so  as  to  satisfy  the 
jurisdictional  requirement  Before  the  court  can  have  jurisdiction 
in  such  a  case,  it  must  not  only  appear  that  the  claims  are  such  as 

IT  ATDutrong  t^.  Ettlesohn  (18S8)  36  (1872)   2  DtU.    (U.  S.)   213,  F«d.  Cu. 

Fed.   209;    American   Fertilidng   Co.   e.  No.  7,668. 

Board  of  Agriculture   (1690)    11  L.R.A.  '<  SUnlej   v.   Board    (1883)    15   Fed. 

179,  43  Fed.  609;   Hartford  F.  Ins.  Go.  483;  Hammond  v.  ClMveland   (1885)  23 

C.  Bomier  Mercantile  Co.  (1S90)  44  Fed.  Fed.  1;   Bernheim  r.  Birnbaum    (1887) 

161,    11     L.R.A.    623,    decree    modified  30  Fed.  S86;   Chase  p.  Roller-Mills  Co. 

(1803)    66   Fed.   378,   S  C.   C.   A.   S24;  (1693)    8   C.   C.   A.   248,   66   Fed.   625; 

Golf,  etc  R.  Co.  V.  Washington   (1892)  Bowden  v.  Bumham  (18M)  G9  Fed.  762; 

49  Fed.  347,  1  C.  C.  A.  286;   Telegraph  Bergman  v.  Inman   (1898)   91  Fed.  293; 

Co.  r.  Poe  (1894)  «1  Fed.  469;  Sandford  Davis  c.  Mills   (1900)   99  Fed.  39. 

r.  Poe   (1S95)  60  L.R.A.  041,  16  C.  C.  A.  If   proof   of   the   asBignment   faib   as 

306,    69    Fed.    546;    Fitchett    v.    Blows  to  some  of  the  cboBes  in  action,  and  the 

(18S6)    74   Fed.  47,   20   C.   C.   A.   286;  amount  of  the  others  is  below  the  juris- 

Western    Union    Tel.    Co.    V.    Norman  dictional  amount,  the  suit  must  be  dia- 

(1896)   77  Fed.  13;   Weaver  c.  Norway  missed.     Chieago    Cheese    Co.    V.    Fogg 

Tack   Co.    (C.  C;   1806)    80  Fed.   700;  (1892)   63  Fed.  72. 

Tenaent-Stribling    Shoe    Co.    v.    Roper  *•  Williams   r.    Nottawa    (1881)    VH 

(1890)    94  Fed.  739,  36  C.  C.  A.   46S;  U.  8.  200,  26  L.  ed.  719;   Bernards  v. 

Thompson  e.  Sontbeni  R.   Co.    (1002)  Stebbina  (1883)  100  U.  S.  341,  27  L.  ed. 

116  Fed.  S90;  Jndson  v.  Macon  Count;  966. 


214  FEDERAL  EQUITY  PRACTICE.  [§  368 

may  be  properly  joined  in  one  suit  conformably  with  the  recogaizsi 
principles  of  practice,  but  it  must  also  appear  that  the  several  parties 
have  a  coounon  and  undivided  interest  in  the  fund  which  makes  up 
the  joint  claim,  or  a  common  interest  in  the  right  which  is  the  aub- 
ject  of  the  controversy.  In  equity  and  in  admiralty  when  the  sura 
sued  for  is  one  in  which  the  plaintiffs  have  a  joint  and  common 
interest  and  the  defendant  has  nothing  to  do  with  its  distribution 
among  them,  the  whole  sum  sued  for  is  the  teat  of  the  jurisdiction,*'* 
Among  the  following  illustrations  are  found  cases  in  which  it  baa 
been  held  proper  to  a^regate  the  claims  of  the  several  plaintiffs  in 
order  to  make  out  the  jurisdictional  amoimt  and  others  in  which  this 
haB  not  been  permitted. 

1.  Clair  V.  FieU  (1891)  138  U.  S.  464,  S4  L.  «d.  1044:  Mr.  JosHc*  Bndley 
here  stated  the  {wliMii^  prraming  the  right  to  tLggnga-U  different  clainu  in 
order  to  make  ant  the  juriidictioiiBl  amount  Id  the  following  temiB:  "The 
genenl  principle  ,  ,  ,  is,  that  if  several  peraaiu  he  Joined  in  a  Buit  in 
equity  or  Admiralty,  and  hare  a  common  and  undivided  interest,  though  separa- 
ble u  between  themselves,  the  smount  of  their  joint  cUim  or  liability  wll]  tie 
the  test  of  jurisdiction;  but  where  their  interests  are  distinct,  and  they  are 
joined  for  the  salce  of  convenience  only,  and  because  they  tbrm  a  class  of  par- 
ties whose  rights  or  liabilitiea  anwe  out  of  the  same  transaction,  or  have  relation 
to  a  common  fund  or  mass  of  property  sought  to  be  administered,  such  distinct 
demands  or  liabilities  eannot  be  aggregated." 

2.  Shieldt  t>.  Tkoma*  USH)  17  How.  3,  16  L.  ed.  93:  Several  diatribntees 
of  the  estate  of  a  deceased  person  joined  in  a  bill  for  an  accounting  of  property 
of  the  deceased  which  had  come  into  the  defendant's  hands  and  had  been  eon- 
verted  by  faim.  The  value  of  this  property  was  more  than  the  jurisdictional 
amount,  bnt  tbe  interest  of  each  distributee  was  less  than  Uie  jurisdictional 
amount.  It  was  held  that  the  bill  could  be  maintained.  Said  the  court: 
"  The  court  think  the  matter  in  controversy,  In  the  Kentucky  court,  was  the  sum 
due  to  the  representatives  of  the  deceased  collectively;  and  not  the  particular 
sum  to  which  each  was  entitled,  when  the  amount  due  was  distributed  among 
them,  according  to  the  laws  of  the  state.  They  all  claimed  under  cae  and  the 
same  title.  They  had  a  common  and  undivided  interrat  in  the  claim;  and  it 
was  perfectly  immaterial  to  the  appellant,  how  it  vras  shared  among  them.  He 
had  no  cxmtroversy  with  either  of  them  on  that  point;  and  if  there  was  any 
difficulty  as  to  the  proportions  in  which  tliey  were  to  share,  tbe  dispute  was 
among  themselves,  and  not  with  him."  <i 

3.  Washington  Market  Co.  c.  Baffman  (1879)  101  U.  S.  112,  2S  L.  ed.  782: 
Two  hundred  and  six  plaintiffs,  occupante  of  market  stells,  sued  tor  an  injunc. 

*»  Washington  Market  Co.  V.  Hoffman  (1S84)  112  U.  S.  36,  28  L.  ed.  627;  Bstes 

(1879)  lOI  U.  a.  112,  26  L.  ed.  782:  The  p.  Qunter   (1887)    121   U.  fi.  183,  28  L. 

Connemara   (1880)   103  U.  8.  764,  26  L.  ed.  884. 

ed.  322;  The  Mamie   (1881)    105  V.  S.  •!  See  Prince  t>.  Towns  (1B87)  33  Fed. 

773,  26  L.  ed.  937i   Davies  o.  Corbin  161. 
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tion  to  KstKin  tlie  market  compuif  from  Belling  the  atalU  bjr  aaction.  The 
deeree  wu  a  single  one  in  [*vor  of  all  of  them  and  in  denial  of  the  right 
claimed  t^  the  defendant  eompanr.  The  value  of  the  interest  of  each  stall 
Iceetter  waa  leaa  than  the  Jnriadietional  amount,  but  the  Interest  of  the  company 
waa  mneh  greater.    It  waa  held  that  the  court  properly  had  juriBdiction. 

4.  WkelMi  V.  81.  Louit  (1901)  180  U.  S,  3TS,  46  h.  ed.  583,  affirming  (1809) 
96  Fed,  865:  Bill  to  enjoin  a  city  (roin  impoBing  the  eoete  of  improvement*  on 
the  proper^  of  adjacent  owners.  The  various  lots  of  land  threatened  with 
aueasment  were  owned  in  severalty  and  the  bill  was  filed  jointly  by  a.  iiunilivr 
of  the  owners.  No  one  plaintiff  was  intereated  in  the  lot  of  any  other  phiintifT. 
The  assessment  against  no  lot  amounted  to  two  tbouaand  dollars.  It  was  held 
that  the  anit  should  be  dismissed,  as  the  several  claims  and  interests  of  the 
plaintiffs  could  not  be  properly  aggr^ated.ii 

5.  Hoffge  e.  Kaniat  Citg,  ele.,  R.  Co.  (1900)  104  Fed.  391:  Several  land- 
owners, who  claimed  to  be  faijored  by  a  Bniaanee  created  by  an  overflow  of 
their  lands,  filed  a  bill  jointly  to  enjoin  the  nuisance.  Each  party  was  alleged 
to  be  damaged  to  a  greater  extent  than  two  thousand  dollars.  It  was  held  that 
the  conrt  had  jurisdiction.  The  bill  In  such  case  would  have  to  be  dismissed 
as  to  any  plaintiff  whoee  damages  would  appear  to  be  lass  than  that  amount. 

6.  Wolfer  v.  florthvuiem  B.  Co.  (1892)  147  U.  S.  870,  37  L.  ed.  206;  Bill 
by  a  railroad  company  to  enjoin  the  collection  of  taxes  on  proper^  of  the  rail- 
road tying  in  different  counties.  Part  of  the  taxes  were  admitted  to  be  good, 
but  the  validity  of  the  other  taxes  was  questioned.  This  excess  was  composed 
of  taxes  going  separately  to  the  county  authorities,  and  the  sum  claimed  in 
each  county  was  less  than  the  jurisdictional  amount,  but  the  aggregate  was 
larger  than  that  amount.  If  the  taxes  had  been  paid  and  auita  brought  to 
recover  tbs  same  it  would  have  been  necessary  to  sue  separately  in  each  county. 
It  waa  held  tknt  the  claims  could  not  be  aggregated.*! 

7.  Cititeni"  BaiUc  c.  Cannon  (1890)  104  U.  S.  319,  41  L.  ed.  461:  The  bill 
allied  that  the  defendants  were  about  to  assess  and  collect  state  and  parish 
taxes  for  five  successive  years.  There  was  no  specific  allegation  as  to  the 
amount  of  Uifl  nnannsment  or  taxes  for  ai^  one  parish,  but  there  waa  a  general 
avermeBt  Uwt  the  aggregate  amount  of  taxes  for  the  several  parishes  exceeded 
two  tboilSBad  d<dlars.  It  was  held  that  the  separate  taxes  for  the  different 
eountiM  could  not  be  thus  aggregated.  But  the  taxes  for  several  successive 
yeara  aoald  be  so  aggregated,  if  properly  pleaded. 

8.  atntlm  V.  Jarvii  (1834)  8  Pet  4,  8  L.  ed.  846:  A  libel  for  salvage  was 
filed  against  several  packages  of  merchandise,  and  a  decree  was  rendered  againot 
each  ooasignineat  for  an  amount  not  euflicient  in  itself  to  authorize  an  appeal 
by  any  one  clamant.  It  was  held  that  the  appeal  of  each  claimant  munt  be 
treated  as  a  separate  one  and  that  tbey  could  not  be  aggregated  for  the  purpose 
of  glvbig  the  appellate  court  jurisdiction.** 

tiRnssell  o.  Stanscll    (1881)   106  U.  <i  See  Northern  Pac.  R.  Co.  v.  Walker 

6.  303,  26  L.  ed.  989;  Chatfield  e.  Boyle  (1893)    148   U.   8.   391,  S7  I~   ed.   404; 

(1881)    105  U.  B.  231.  26  h.  ed.  944i  Sioux    Falls    Nat.    Bank    0.    Swenson 

Adama  o.  Crittenden    (1882)    106  U.   8.  (1892)   48  Fed.  621. 

676,  27  L.  ed.  00;   Ogdrn  City  t>.  Arm-  n  Spear  t.  Place  (1S50)   11  Uuw.  622, 

atroBg  {1807)  108  U.  S.  224,  42  L.  ed.  13  L.  ed.  706. 
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§  868.  Aj^n^egation  of  Claims  in  Crediton'  Bnit 

In  the  true  creditors'  hill,  fi!(Kl  againat  an  insolvent  oorporatioB  or 
an  insolvent  estate  to  havn  its  assets  administered  as  a  trust  fund  and 
ratably  applied  to  the  claims  of  all  creditors,  different  individuals 
may  unite  their  claims  and  thus  bring  the  suit  within  the  jurisdic- 
tional limit ;  for  they  sue  in  a  sort  of  joint  right." 

Bandlty  V.  BluU  (1890)  137  U.  S.  366.  34  L.  «d.  706:  A  enditon'  bill  was 
fl1e<i  against  an  insolvent  corporation  for  the  purpoae  of  enforcing  the  liabili^ 
of  the  RtockholdcrB  aa  to  unpaid  BUbscriptioiiB.  The  plaintiffB  held  jadgmeot 
claims  to  the  extent  of  more  than  two  thousand  dollan.  It  was  held  that  the 
court  had  jurindiction  and  that  creditors  in  like  position  with  smaller  claims 
could  come  in  and  share  In  the  distributioti  of  aawts. 

§  370.  Common  Bnit  by  Sevenl  Crediton. 

But  in  the  ordinary  suit  brought  by  several  creditors  saing  in  their 
on'n  right  to  defeat  a  fraudulent  conveyance  made  by  the  common 
debtor,  the  rule  is  different.  Here  jurisdiction  as  to  each  plaintiff 
creditor  must  depend  oo  the  amount  of  his  own  claim.*' 

1.  Blmoart  c.  thtniuun  (ISSB)  115  U.  8.  61,  29  L.  ed.  32S:  A  bill  was  filed 
jointly  by  creditors  at  large  to  reaeb  proper^  of  a  common  debtor  alleged  to 
have  been  fraudulently  transferred.  It  was  held  that  as  to  creditors  whose 
soi'eral  claims  did  not  reach  the  jurisdictioDal  amount,   the  suit  must  be  dis- 

3.  ttnver  V.  BigeUno  (1866)  5  Wall.  208.  18  L.  ed.  596:  A  bill  in  equity  was 
Hied  by  two  creditors,  by  judgments  for  less  than  a  thousand  dollars  each, 
against  their  debtor  and  a  person  alleged  to  have  fraudulently  obtained  posses- 
sion of  a  fund  oF  more  than  two  thousand  dollars  value.  It  was  sought  to 
compel  Bstinfaction  of  the  debts  out  of  that  fund.  The  case  was  dismissed  for 
want  of  jurisdiction.  Said  the  court:  "The  judgment  creditors  who  have  joined 
in  this  bill  have  separate  and  distinct  interests,  depending  upon  separate  and  dis- 
tinct judpnents."'*' 

Two  other  cases  were  disposed  of  at  the  same  time  and  on  a  similar  principle. 
In  one,  the  whole  amount  of  the  debts  sued  for  was  more,  although  each  debt 
was  lesn,  than  two  thousand  dollars.  Mr.  Justice  Nelson  said:  "No  one  of 
the  thrre  separate  and  distinct  classes  of  creditors  held  a  judgment  exceeding 
two  thouaand  dollars.    Neither  judgment  creditor  therefore  is  entitled  to  an 

4t  Johnsfw  t>.  Waters   (1883)   111  U.  (1891)    138  U.  S.  464,  47&,  34  L.  ed. 

8.  640.  674,  28  L.  ed.  S47,  869.  1044,  10*9;  Auer  t.  Lombard  (1896)  19 

♦  •Waiter    v.     Northeaatem    R.     Co.  C.  C.  A.  72.  72  Fed.  209. 

(1892)    147   U,   8.   373,   37   L.   ed.   208;        «!  Schwed  r.  Smith   (1892)  108  U.  8. 

Putney  o.  Whitaire  (1895)  OS  Fed.  385;  188,  27  L.  ed.  168;   Farmers'  Loan,  etc. 

Smitbson  t>.  Hubbell  (1897)  81  Fed.  593.  Co.  o.  Waterman  (I8B2)   106  U.  B.  26S, 

41  See  Gibson  e.  Shufeldt   (1887)    122  27  L.  ed.  115i  Hassall  v.  Wilcox  (18SG) 

U.  S.  27,  30  L.  ed.  1083;  Oay  v.  Field  116  U.  8.  608,  29  L.  ed.  «H. 
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Appeal  to  tbit  court."  In  the  other  caw,  Mine  of  the  ereditora  hod  cUims  for 
more  ttutn  the  jurisdictional  unount  and  the  appeal  waa  aiutaine)]  aa  to  than, 
but  diimigaed  as  to  otbera>* 

§  371.  Federal  Prtotioe  TTuafleeted  by  State  law. 

On  the  question  of  the  ri^t  to  aggregate  the  claims  of  the  same  or 
different  plaintiffs,  in  order  to  make  up  the  jurisdictional  amount, 
tho  federal  courts  follow  their  oira  rules  of  practice,  and  are  not 
bound  by  Btat«  practice  e^-en  though  the  latter  is  based  on  local  enact- 
ments. The  reason  for  this  attitude  of  the  federal  courts  is  that  this 
question  of  practice  reallj  involres  a  point  of  juriBdiction ;  and  tho 
jurisdiction  of  the  federal  courts  lb  in  no  manner  affected  hy  state 
Btatutea.""" 

Objection  for  Insu^kiejicy  of  Jurisdictional  AvermetU. 

§  372.  Bemnrrer  for  Absence  of  Tnmdietional  ATcrment 

Having  considered  the  mode  in  which  the  jurisdictional  fact 
should  be  made  to  appear,  we  proceed  to  discusB  more  particularly 
the  question  as  to  the  time  and  manner  in  which  the  truth  of  the 
jurisdictional  all^ation  may  be  inquired  into  and  judicially  tested, 
and  more  especially  with  regard  to  the  effect  of  the  statutory  enact- 
ments bearing  on  this  matter.  It  is  obvious  at  the  outset  that  in  all 
cases  where  the  jurisdictional  averment  is  necessary  to  be  made  in 
the  plaintiff's  statement  of  hia  cause,  a  demurrer  will  lie  for  a  failure 
to  make  that  statcmaent."' 

§  373.  Plea  Baiting  Iirae  on  Trntli  of  Avennent 

Furthermore,  where  the  jurisdictional  averment  is  properly  made 
in  the  plaintiff's  pleadings,  it  is  plain  that  the  normal  way  in  which 
to  test  the  truth  of  that  allegation  is  by  plea  in  abatement.  **' 

§  874.  Borden  of  Proof  on  Zsne  lUde  by  Plea. 

On  the  issue  raised  by  the  plea  in  abatement,  the  burden  of  proof 
is  m  the  party  raising  the  objection.    Such  is  the  general  principle  of 

4*  See  Field  v.  Wgtiow  (1807)  IS  L.  n  Coopn-  v.  Preaton  (1900)  106  Fed. 

ed.   MM;    SatTm-   v.   Blgelow    (1866)    S  403. 

Wall.  20S,  IB  L.  ed.  SSS.  Bquitf  rale  39  recogniiea  the  prind- 

(*  Holt  c.  Bergevin  (ISM)  eOFed.l;  pie    that    questions    in    abatement,    aa 

Butev  t>.  Smith  (1895)  67  Fed.  13.  nbetber  a  party  doea  have  the  requisite 

■  1  Battle  V.  AtUnaon  (1902)  11$  Fed.  citiienihip  to  gin  iuriadietion,  muat  be 

386.  raited  bj  plea. 
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pleading.  It  has  been  expressed  bj  the  supreme  court  as  follows: 
Wherever  jurisdiction  shall  be  averred  in  the  pleadings,  in  con- 
formity with  the  laws  creating  thoee  courts,  it  must  be  taken  prima 
facie  as  existing;  and  it  is  iocumbent  on  him  who  would  impeach  that 
jurisdiction  for  causes  dehors  the  pleading,  t«  allege  and  prove  such 
causes:  the  necessity  for  the  allegation  and  the  burden  of  sustaining 
it  by  proof  both  rest  upon  flic  party  takiug  the  exception."' 

By  a  plea  or  answer  to  the  merits  a  defendant  necessarily  admits 
the  plaintiff's  capacity  lo  sue ;  **  and  Iirnce  after  a  plea  or  answer  to 
the  merits,  defendant  will  not  be  heard  to  say  that  the  evidence  does 
not  support  the  allegations  of  the  declaration  or  bill  in  r^^rd  to  such 
a  question  as  citizcn'^hip,  since  the  question  of  citizenship  oonsti- 
tutes  no  part  of  the  merits  of  the  case.*' 

§  375.  Tnriadiotion  Admitted  by  Ancwtt  to  Xeriti. 

The  rule  in  equity  is  the  same  as  at  law.  The  qnestioD  of  Um  Trent 
of  jurisdictioD  must  be  raised  by  demurrer  or  plea  and  cannot  be 
raised  by  the  answer."**  A  motion  to  dismiss  for  want  of  proper 
citizenship  will  not  be  entertained  at  the  trial  after  the  defendant  has 
pleaded  the  general  issue  or  put  in  other  special  pleas  to  the  merits.'^ 

§  376.  Effect  of  Xodeni  Statute. 

Nothing  could  be  simpler  than  the  application  of  the  forgoing 
rules  to  the  solution  of  the  problems  that  arise  in  regard  to  the  plead- 
ing of  jurisdictional  facts.  Such  at  least  was  the  state  of  the  law  as 
it  existed  prior  to  1875.     IJy  section  five  of  the  act  of  the  third  of 

C3  Shepiwrd  e.  Graves  ( 1853)  14  How.  failed  Id  hia  luit     But  it  la  now  held, 

505,  610,  14  L.  ed.  518,  520.  and  has  been  held  for  manr  jeara,  that 

tt  Sheppard  t-.  Gmtm  (18S-2)  14  How.  it  the  defendant  dlipute*  t^  alligaUMi 

005,   SIO,  SIZ,   14  L.  ed.  Sltj,   520.  5il  j  of    citiMOBbip    in    the    declaration,    he 

D'VVoIf   c.   Rabaud    I182SI    1    Pet.   476,  muHt  plead  the  fact  in  abatement  of  the 

7  L.  ed.  227;  Conard  r.  Atlantic  Inn.  Co.  auit:  and  that  this  must  be  done  in  the 

(1828)  1  Pet.  38«,  450,  T  L.  ed.  ISO.  2I7t  order  of  plesding,  aa  at  imnnoa  law." 
Evani  V.  Gee  (1837)   11  Pet.  80,  83,  B  L.        st  Sims  v.  Hundley  (1848)   6  How.  1. 

ed.  630,  640;  Smith  t.  Kernochea  (184!))  S.  12  L.  ed.  31D.  SaOi  R'WolF  «.  Rabaud 

7  How.  IBS,  12  L.  ed.  066.     In  Jones  v.  (1838)   1  Pet  476,  498,  7  L.  ed.  £ZT.  £36: 

League  (1869)   IS  How.  76.  81,  15  L.  ed.  Smith  r.  Keraoehen   (1S4»)  7  How.  1B8. 

263,  204,  Mr.  Justice  McLean  observed:  J2  L.  ed.  606. 

"At  an   early   period   of   this   court,   it        s«  LivingBton  p.  Story  (1837)   11  Pet. 

\Tas  held  in  some  of  the  circuit  courts,  351,  B  L.  ed.  746;  De  Sobry  v.  Nicholson 

that  the  avennent  of  citizenship,  to  give  (1865)    3    Wall.    423,    IS    L.    ed.    264; 

Jurisdiction,  must  be  proved  on  the  gen-  Marshall   v.   Otto    (1803)    59   Fed.  249; 

era]   issue.    And  aa  a  consequence   of  Goodyear  c.  Blake  (1860)  Fed.  Caa.  No. 

this  view,  tf  at  any  stage  of  the  cause  6.S60. 

It   appeared    that   the    plaintifTs    aver-        ■'  DeSobry    v.    ITIcholsoD     (1866)     3 

meat  of  citizenship  was  not  true,  he  Wall.  420,  18  L.  «d.  869. 
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March  of  that  year  the  entire  subject  was  upset  As  a  consequence 
it  becomes  necessary  to  consider  the  law  of  the  subject  anew  and  in 
the  light  of  that  statute.  By  section  five  of  this  enactment  it  was 
provided  that  whenever,  in  any  suit  commenced  in  the  circuit  court 
or  removed  thereto  from  a  state  court,  it  shall  appear  to  the  satis- 
faction of  said  circuit  court  that  the  suit  does  not  really  and  sub- 
stantially involve  a  dispute  or  controversy  properly  within  the  juris- 
diction of  the  court,  or  that  parties  have  been  improperly  or  col- 
lusively  made  or  joined,  either  as  plaintiffs  or  defendants,  for  the 
purpose  of  creating  a  case  cognizable  by  the  court  or  removable 
thereto,  the  said  circuit  court  shall  proceed  no  further  therein  but 
shall  dismiss  the  suit  or  remand  it  to  the  court  from  which  it  was 
removed.**  This  statute,  it  will  be  seen,  imposes  a  positive  duty  on 
the  court,  in  the  contingency  mentioned,  to  diemiss  or  remand  the 
suit;  and  this  dul^  is  t«  be  fulfilled  regardless  of  the  question  as  to 
how  the  objection  is  raised  by  the  parties  or  whether  it  is  raised  by 
them  at  all.  The  court  must  take  the  initiative  and  dismiss  or 
remand  the  cause  whenever  it  transpires  that  the  suit  is  subject  to  the 
defect 

§  S77.  FnrpoH  and  Oeeadon  of  Aot  of  JUnli  3,  1876. 

The  reason  for  the  enactment  of  this  statute  and  the  «vi1  it  was 
intended  to  guard  against  are  perfectly  well  understood  as  a  matter  of 
history  and  should  be  here  stated  because  of  the  light  which  is  there- 
by abed  on  the  legislative  intent  The  provision  in  question  was 
inserted  in  the  Judiciary  Act  of  1875  in  order  to  prevent  frauds  on 
the  jnri^iction  of  the  federal  court  which  arose,  or  were  thought 
likely  to  arise,  from  colorable  transfers  of  rights  of  action  and  the  col- 
lusive joinder  of  parties  plaintiff  or  defendant.  The  reason  why  the 
necessity  or  supposed  necessity  for  such  a  provision  was  felt  at  this 
time  is  found  in  the  fact  that,  by  another  part  of  this  act,  the  federal 
courts  were  opened  more  widely  than  before  to  suits  brought  by  trans- 
ferees or  assignees  of  chosea  in  action.  Thus  it  appears  that  by  the 
act  of  September  24,  1789,  a  20,  see.  11,  the  circuit  court  had  no 
.  power  to  entertain  a  suit  brought  by  the  transferee  of  a  promissory 
note  unless  a  suit  might  have  been  prosecuted  in  such  court  by  the 
original  holder  if  no  assignment  bad  been  made.  By  the  act  of 
March  8,  1874,  c.  137,  sec.  1,  this  particular  qualification  of  the  right 
of  the  transferee  of  promissory  notes  was  removed ;  and  consequently 

M  18  Stat.  L.  472. 
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any  holder  of  a  promissory  note,  having  the  proper  citizenship,  could 
thereafter  sue  in  the  federal  courts.  Under  the  previous  act  the 
jurisdiction  of  the  federal  courts  in  suite  by  assignees  of  choses  in 
action  was  confined  within  comparatively  narrow  limits,  and  there 
was  little  danger  of  collusion  to  create  a  case  c<^izable,  in  those 
courts.  But  as  the  jurisdiction  of  the  court  was  now  ext^ided,  there 
lirose  the  probability  that  collusive  transfers  would  be  made  merely  to 
^et  the  promissory  not«  on  which  it  was  desired  to  bring  suit  into  the 
hands  or  nominal  ownership  of  a  person  having  citizenship  diverse 
from  the  citizenship  of  the  defendant.  There  were  other  extensions 
of  the  jurisdiction  of  the  circuit  court  affect«d  by  the  act  in  question, 
but  these  need  not  be  noticed  in  the  present  connection. 

Now  in  order  to  protect  the  court  as  well  as  the  adversary  party 
from  all  attempts  fraudulently  and  coUusively  to  bring  controversies 
within  die  jurisdiction  of  the  court,  it  was  thought  well  to  insert,  in 
the  act  of  1875,  that  section  which  requires  the  court  to  dismiss  or 
remand  any  suit  when  it  satisfactorily  appears  that  the  suit  is  not  one 
properly  within  the  jurisdiction  of  the  court  Such  was  the  purpose 
and  intent  of  the  act,  and  yet  it  will  be  noted  that  the  enactment  in 
question  is  broad  in  its  terms  and  extends  not  only  to  cases  of  col- 
lusive transfer  and  collusive  joinder  but  to  every  case  where  it  tran- 
spires that  the  suit  is  not  one  properly  within  the  jurisdiction  of  the 
court  The  statute  is  evidently  broader  than  the  particular  evil 
aimed  at.  No  distinction  is  drawn  in  the  statute  between  those  suits 
in  which  parties  have  been  collusively  made  or  joined  and  those  that 
do  not  really  and  substantially  involve  a  controversy  properly  within 
the  jurisdiction  of  the  court.  Furthermore  it  is  to  be  noted  that  the 
act  of  March  3,  1875,  in  so  far  as  it  gives  transferees  of  promissory 
notes  the  ri^t  to  sue  in  the  federal  court  has  been  subsequently  quali- 
fied," 80  that  the  law  in  regard  to  suits  by  these  parties  is  restored 
to  precisely  the  same  state  as  it  was  in  prior  to  the  act  of  1875. 
Nevertheless,  the  section  referring  to  the  duty  of  the  court  to  dismiss 
or  remand  when  it  appears  that  a  suit  is  not  properly  within  the 
jurisdiction  of  the  court  has  been  retained  and  ia  still  the  law, — a 
circumstance  that  afiords  additional  proof  that  the  section  in  question 
cannot  be  limited  to  tlie  cases  within  the  evil  against  which  it  was 
primarily  intended  to  l^slate.  We  now  proceed  to  consider  some 
of  the  more  important  cases  in  which  section  five  of  the  act  of  1875, 
as  re-enacted  and  continued  in  subsequent  statutes,  has  been  applied. 

■  >  Act  of  Mftrch  3,  I8ST,  c.  373,  wc.  1  (ki  corrcot«d  by  Act  of  Aug.  13,  18BS,  c 
S«,  MC  1.) 
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§  S78.  AppUoation  of  8tatnt« — Oollosive  Fartiet. 

It  is  the  duty  of  the  court  in  all  eases  in  the  purview  of  the  statute 
to  diBmiss  the  cause  wherever  and  whenever  the  defect  of  jurisdiction 
is  made  to  appear,  and  it  makes  no  difference  whether  the  point  is 
raised  hj  demurrer,  plea,  answer,  or  b;  motion  to  dismiss.  Indeed 
the  court  will  take  this  action  of  its  own  motion  if  the  situation 
seems  to  warrant  such  course.  In  point  of  principle  it  is  immaterial 
whether  the  defect  of  jurisdiction  is  concerned  with  the  nature  of  the 
cause  of  action,  the  citizenship  of  the  parties,  or  the  amount  in  contro- 
versy. *"  But  the  question  most  commonly  arises  in  connection  with 
the  question  of  citizenship  and,  more  particularly,  in  connection  witli 
the  aBsigoment  or  transfer  of  property  or  rights  of  action.'* 

I.  Wtitiama  v.  Hottawa  (1881)  104  V.  S.  20S,  26  L.  ed.  719:  Suit  wu  brought 
In  Micbig&n  b;  ft  citizen  of  IndlkOft  on  certain  municipal  bond*  iuued  by  a 
towasbip  in  Michigan.  It  appeared  in  the  evidence  tliat  the  t>onda  had  been 
•■signed  to  Um  plaintiff  by  citiEens  of  Michigan,  the  only  purpoae  of  the  trans- 
fer being  that  suit  might  be  brought  on  the  bonds  in  the  federal  court.  The 
beneflcial  interest  remained  in  the  several  assignors.  In  the  supreme  court,  it 
was  said:  "As  it  was  the  duly  of  the  circuit  court,  on  its  own  motion,  as 
■oon  as  the  evidence  wa«  In  and  the  collusive  character  of  the  case  shown,  to 

\  Ryan  1047,  38  L.  cd.  1014  (modif^itg  Mercan- 

1.  9ZI;  tile   Trust  Co.    v.  Texas,  etc.    R.   Co. 

Simon  r.  Bouse  (ISSl)   46  Fed.  31S.  (I89d)    SI    Fed.  620);   Lanier  v.  Nash, 

*i  In  the  following  cases  it  was  held  7  Sup.  Ct.  BIQ,  121  U.  S.  404,  30  L.  ed. 

that  the  right  to  sue  was  defeated  be-  047;  I^nniag  r.  Loclcett  (1882)   10  Fed. 

cause  of  the  collusive  making  of  one  or  4fil ;   Van  Dolsen   v.   New   Ynrk    (18831 

more      parties;     Uayden     r.     Manning  17  Fed.  817;  Cross  )'.  Allen,  12  Sup.  Ct. 

(1882)   1  Sup.  Ct.  ai7,  loa  C.  S.  686,  27  67,  141  U.  8.  BBS,  36  L.  ed.  S43,  affirming 

L.   ed.   306;   Manhattan   L.   Ins.   Co.   v.  Allen  o.  O'Donald  (C.  C;  1886)  28  F«l. 

Broughton  (1883)   3  Sup.  Ct.  99,  109  U.  346;   Oarrett   v.   New   York   Transit  & 

S.  121,  27   L.  ed.  S78;   New  Providence  Terminal  Co.   (1886)   29  Fed.  129;  Neal 

Tp.  r.  Halsey  (1886)  6  Sup  a.  764,  117  i-.    Foster    (C.    C.    1888)    36    F.d.    -21); 

U.  B.  33S,  29  L.  ed.  904   [reverting  Hal-  CrawfiH^  c.  Neal,  12  Sup.  Ct.  759,  144 

sey    t>.    Township    of    New    Providence  U.  S.  685,  36  L.  ed.  652;   GofT's  Adm'r 

(1880)  3   Fed.   364);    Marvin   e.    Ellis  c.  Norfolk,  etc.  R.  Co.    (1888)    36  Fed. 

(1881)  9  Fed.  367;  Oreenwalt  v.  Tucker  299;     Betioldt    n.    American     Ins.     Co. 

(1882)  10  Fed.  884;  Coffin  v.  Hoggin  (1881)  47  Fed.  706;  Towie  r.  American 
(1882)  11  Fed.  210;  Fountain  C.  Angeli-  Bldg.,  etc.  Boc.  (C.  C;  ]e94)  SO  Fed. 
ea  (1882)  12  Fed.  8;  McLean  v.  Clark  131;  Bowdoin  College  v.  Merrilt  (C.  C: 
(1887)  3]  Fed.  501;  IndustrUI.  etc.  1804)  63  Fed.  213;  Irvine  Co.  v.  Bond 
Guarantv  Co.  v.  Electrical  Supply  Co.  (C.  C;  1896)  74  Fed.  810,  a^rmed 
(1893)  68  Fed.  732,  7  C.  C.  A.  471;  lake  Stuart  v.  Easton  (1898)  IB  Sup.  Ct. 
Coun^  ComVs  r.  Schradsky  (ISOO)  97  6S0,  170  U.  S,  383,  4B  L.  ed.  1078;  Ash 
Fed.  1,  38  C.  C.  A.  17.  ley  «.  Supervisors    (1897)    83  Fed.  634, 

Id  these  other  cases,  it  was  held  that  27  C.  C.  A.  586;  Supervisors  r.  Ashley 

the  party  as  to  whose  joioder  objection  (1898)  18  Sup.  Ct.  040,  160  U.  S.  736, 

was  made  was  not  collusivelv  made  or  42   L.   ed.    1216:    Woodslde   r.   Ciceroni 

Joined:     Reagan  r.  Farmers'  Loan,  etc.  (1809)  98  Fed.  1,  36  C.  C.  A.  I7T, 
Co.   (1894)   164  U.  B.  362,  14  Sup.  Ct, 
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atop  All  further  proceedings  tnd  dismiss  the  suit,  the  judgment  is  rererMd,  And 
tbe  cmuse  remanded  with  instructions  to  dismiss  the  suit."  *■ 

2.  Farmington  v.  Pitltbuiy  (1886)  114  U.  S.  138,  20  L.  ed.  114:  This  can 
VAS  very  similAT  to  the  preceding  iHie.  Coupons  in  s  Gonsider»ble  amount  vere 
collected  from  varimu  holders  of  bonda,  all  citizens  of  Uaine,  and  transferred 
to  the  plaintiff,  a  cltisen  of  Massachusetts,  under  an  arrangement  by  which  tbe 
plaintiff  gave  to  the  agent  of  tbe  holders  of  the  bonds  bis  non-n^otiable  promis- 
sory  note  for  Ave  hundred  dollars  payable  in  two  years,  and  also  agreed,  aa  a 
further  consideration  for  the  coupons,  to  pay  to  the  same  agent  fifty  per  cent 
of  their  value  if  he  succeeded  in  collecting  tbem.  It  was  held  that  the  transfer 
nf  the  coupons  was  colorable  and  that  the  suit  was  really  for  the  benefit  of  the 
uwners  of  the  bonds.     The  suit  was  accordingly  dismissed. 

3.  MorrU  v.  Oilmer  (1889)  129  V.  9.  315,  32  L.  ed.  690:  A  bill  was  filed  by 
one  whose  ri);ht  to  relief  in  the  federal  court  depended  on  eitisenship  in  Tennes- 
see. After  the  answer  was  filed  the  defendant  procured  affidavits  tending  to 
show  that  the  plaintilf  was  really  a  citiien  of  Alabama  and  had  merely  gone  to 
Tennessee  in  order  to  bring  the  case  within  federal  jurisdiction  but  without 
any  intention  permanently  to  abide  there.  Evidence  regularly  taken  tended  to 
confirm  this  view.  Before  the  hearing  a  motion  was  made  to  dismiss  for  want 
of  jurisdiction,  but  the  circuit  court  refused  to  do  so.  On  appeal  to  the  supreme 
court,  it  was  held  that  the  evidence  sufficiently  showed  that  plaintiff's  removal 
to  Tennessee  was  not  a  botia  fide  change  of  citiECuship  and  the  suit  was  dis- 
missed. In  speaking  of  the  duty  of  the  circuit  court  to  dismiss,  it  was  said: 
"  It  Is  true  that,  by  the  words  of  the  statute,  this  duty  arose  only  when  it 
appeared  to  the  satisfaction  of  the  court  that  the  suit  was  not  one  within  its 
jurisdiction.  But  if  the  record  discloses  a  controversy  of  which  tbe  court  can- 
not properly  take  cognizance,  its  dn^  is  to  proceed  no  further  and  to  lUsmiss 
the  suit;  and  its  failure  or  refusal  to  do  what,  under  the  law  applicable  to  the 
facta  proved,  it  ought  to  do,  is  an  error  which  this  court,  upon  its  own  motion, ' 
will  correct,  when  the  case  is  brought  here  for  review."  Again  said  the  court: 
"  This  court  [the  supreme  court]  must,  upon  its  oivn  motion,  guard  against  any 
invasion  of  the  jurisdiction  of  the  circuit  court  of  the  United  States  aa  defined 
\yy  law,  where  the  want  of  jurisdiction  appears  from  the  record  brought  here."  •! 

4.  Detroit  v.  Dean  (1882)  106  U.  S.  537,  27  L.  ed.  300:  A  gaa  company  in 
Df'troit  had,  or  was  supposed  by  its  officers  and  stockhotden  to  have,  a  merito- 
rious cause  of  action  against  that  city.  Owing  to  local  prejudice  it  was  thought 
that  the  company  would  have  a  better  chance  in  the  federal  court  than  In  the 
etate  court.  One  of  the  stockholders,  also  a  director,  was  a  citizen  of  another 
state.  Accordingly  a  plan  was  devised  whereby  the  directors  of  the  etonpany 
hy  a  formal  vote  refused  to  institute  suit  in  the  state  court.  Tie  nonresident 
officer  and  stockholder  formally  objected  to  this  resolution  and  voted  against 
it.  Tbe  next  day  he,  as  a  citisen  of  another  state  and  as  a  stockholder  of  the 
corporation,  instituted  a  suit  in  the  federal  court  against  the  eorporatitm  and 

*i  The  burden  of  showing  that  a  par-  Mere  suspicion  cannot  take  the  place  of 

ty  bas  been  collusively  msilo  or  joined  proof.     Third  Nat.  Bank  e,  Seneca  Falls 

by  means  of  a  mala  fide  transfer  is  on  (1SS3)   16  Fed.  783. 

the  party  who  asserts  that  fact  and  who  'sSee   also   Alabama   etc.   H.   Co.   o. 

seeks    to    defeat    jurisilictinn    on    that  Carroll  <189B)  28  C.  C.  A.  207,  84  l^'ed. 

ground.     The    fact   must   lie   shown    by  780: 
sufficient  evidence  to  satisfy  tbe  court. 
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the  oth«r  membera  erf  the  board  ot  diraetorB  and  also  against  the  city  o(  Detroit, 
and  sought  to  recover  on  the  corporate  rigtit  of  aAtJon  against  the  city.  It  wa* 
held  that  the  suit  should  be  dismissed.  Bald  the  court:  "It  is  impossible  to 
read  tfae  tastimony  >  .  .  and  not  be  oonvinced  that  the  refusal,  which  eonati- 
tnted  the  basis  of  the  present  suit,  was  made  for  the  ezpreaa  purpose  ot  eaaUIng  * 
sntt  to  be  brought  in  the  federal  court,  and  that  no  such  refusal  would  have 
been  ^ven  if  that  result  had  not  l>een  desired.  .  .  .  Tlie  refusal  to  take 
l^al  proceedings  In  the  local  courts  was  a  mere  oontriTance,  a  pretense,  the 
result  of  a  collusive  arrangement  to  create  for  one  of  the  directors  a  flctltioua 
ground  tor  federal  jurisdiction." 

0.  OosAmon  v.  Amador,  etc,  Co.  (1886)  IIB  U.  S.  68,  30  L.  ed.  7Z:  Sacra- 
mento County  supposed  itself  to  have  a  r^ht  of  action  against  an  bydraulio 
mining  eompanj  to  enjoin  it  from  depositing  debris  from  ita  mine  in  tbe  bed 
of  a  river,  and  desired  to  sue  in  tbe  federal  oourt.  This  however  It  was  unable 
to  do  for  lack  of  the  requisite  citiienehfp.  There  happened  also  to  be  in  that 
county  an  alien  who  was  proprietor  of  land  lying  on  the  river  and  who  had  an 
interest  like  that  of  the  county  in  abating  the  nuisance.  Tbe  county  therefore 
agreed  to  maintain  him  in  the  suit  which  he  proceeded  to  bring  in  the  federal 
'  court.  The  county  was  to  furnish  the  attorney  and  pay  other  expenses,  while 
the  plaintiff  himself  agreed  not  to  settle  without  the  coaaent  of  the  oounty.  It 
was  held  that  the  party  plaintiff  was  collusively  made,  and  the  suit  was  dia- 

0.  Imferson  t>.  Watt  (1891)  138  U.  8.  AM,  34  L.  ed.  1078:  Jurisdiction  in 
this  suit  being  dependent  on  diverse  citisenship,  a  plea  was  filed  by  one  defend- 
ant controverting  that  fact.  Issue  was  not  tried  on  the  pica,  and  the  ssma 
defendant  relied  on  the  same  defense  in  the  answer.  Tbe  proof  corroborated  the 
contention  of  the  defense,  and  tbe  suit  was  accordingly  dismissed.'* 

7.  Lake  Covntu  Com'n  v.  DuiUey  {1899)  ITS  U.  S.  213.  43  L.  ed.  084:  Suit 
on  coupons  clipped  from  municipal  bonds.  It  appeared  from  the  proof  that  the 
plaintiff  was  not  really  tbe  owner  of  the  bonds  but  had  permitted  his  name  to 
be  used  in  order  that  snit  might  be  brought  in  the  federal  court.  The  cast  vm 
dismissed  without  consideration  on  the  merits.  The  question  bad  not  been  form- 
ally raised  by  plea  or  answer. 

The  following  case  is  likelj  to  prove  misleadinf;  if  it  is  not  care- 
full;  diBciiminiited.  The  suit  was  an  action  at  law,  and  the  point  of 
jurisdiction  was  first*  raised  by  motion  in  arrest  of  judgment.  It  is 
doubtful  whether  its  doctrine  is  entirely  applicable  to  proceedings  in 
equity,  where  the  danger  of  surprise  to  either  party  is  appreciably 
lees  Uian  in  trials  at  law.  Nevertheless,  the  ideas  embodied  in  the 
case  have  had  an  effect  on  the  courts  even  in  equity  causes. 

Bartog  «.  Mmory  (IB86)  lie  V.  8,  588,  29  L.  ed.  T2S:  An  action  was  brought 
in  Illinola  by  a  eiUien  of  the  kingdom  of  Holland  against  one  Memory  who  wns 

ti  Nashua  &  Lowell  R.  Corp.  v.  BoatoD  ft  Lowell  R.  Corp.  (1890)  I3a  U.  H.  3CS. 
34L.ed.  368. 
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allF((nl  to  l>«  a  citiwn  ur  tbc  RUtc  of  Illinoia.  The  defendant  pleadrd  to  tbc 
mrriu  snit  the  ca»P  wrnt  to  trial  on  the  iMue*  thui  nUed.  When  the  defendant 
was  examined  In  hit  own  behalf,  it  developed  that  be  was  a  eitiiien  of  Qreat 
Britain, — a  circuniBtaiMe  trhich,  if  arailahle  at  this  juncture,  was  fatal  to  the 
jurisdiction  of  tne  court.  Th«  point  attracted  do  attention  at  the  time,  but 
after  verdict  for  the  plaiDtifT  it  tra*  moved  in  arrest  of  judgment  that  the  case 
be  diBmiaeed  for  want  of  jurisdiction.  On  error  to  the  supreme  court,  It  was 
held  that  no  issue  haring  been  raised  on  the  question  of  citizenship,  thf  cvidenoe 
on  this  point  glvMi  bj  the  defendant  was  irrelevant  and  should  not  be  noticed. 

Chief  Justice  Waite  said:  "  If  in  the  course  of  a  trial  it  appears  by  evidence, 
which  is  admiMible  under  the  pleadings,  and  pertinent  to  Uie  issues  joined, 
that  the  suit  does  not  realty  and  substantially  involve  a  dispute  of  which  the 
court  has  cognixanre.  or  that  the  parties  have  been  impnqieTly  or  colluiively 
made  or  joined  tor  the  purpose  of  CT««ting  a  eognixable  caae,  the  court  may 
stop  all  further  proceedings  and  dismiss  the  suit.  .  .  .  But  the  evidence  on 
which  the  circuit  court  acts  in  dismissing  the  suit  must  be  pertinent  either  to 
the  issue  made  by  the  parties,  or  to  the  Inquiry  Instituted  by  the  court ;  and 
must  appear  of  record  if  either  party  desires  to  invoke  the  eserclM  of  the 
appellate  jurisdiction  of  this  court  for  the  review  of  the  order  of  dlsmisaal.  .  .  - 
And  when  the  defendant  has  not  so  pleaded  as  to  entitle  him  to  object  to  the 
jurisdictinn,  and  the  objection  in  taken  by  the  court  of  its  own  motim,  justice 
requires  that  the  plaintiff  should  have  an  opportunity  to  be  heard  upon  the 
motion,  and  to  meet  it  by  appropriate  evidence."  Again  said  the  same  leamcii 
judge:  '*  Beyond  this,  no  doubt,  if,  from  any  source,  the  court  is  l«d  to  suspect 
that  its  jurisdiction  has  l>een  imposed  upon  by  the  collusion  of  the  parties  or  in 
any  other  way,  it  may  at  once  of  its  own  motion  cause  the  necessary  Inquiry  to 
be  made,  either  by  baring  the  proper  issue  joined  and  tried,  or  by  sane  other 
appropriate  form  of  proceeding,  and  act  ai  justice  may  require  tor  its  own  pro- 
tection against  fraud  or  impneition." 

Tbe  impcHt  of  this  case  as  the  writer  interprets  it  is  this:  Section  Ave  of 
the  Act  of  March  3,  18JS,  was  intended  to  prevent  frauds  on  the  jurisdiction  of 
the  oourt.  The  preaent  suit,  however,  appeared  to  be  brought  in  good  faith  and 
not  for  any  collusive  purpose.  Practically,  the  court  gave  effect  in  this  case  lo 
an  estoppel  tit  fWM  by  which  the  defendant  was  precluded  from  taking  an  un- 
conscionable advantage  of  bis  opponent.  The  defendant  himself  was  the  only 
one  who  knew  his  own  citiienship;  and  when  he  failed  to  point  out  the  defect 
by  pie*,  it  was  thought  proper  to'  deprive  him  ot  the  right  to  raise  the  question 
after  judgment.  Nevertheless  tJie  doctrine  ot  the  case  Ib  not  to  be  extended 
beyond  the  particular  situation;  and  possibly  the  decision  is,  after  all,  ot  doubtful 
authority,  except  on  tbe  point  that  when  a  court  drcidrs  to  diHitiiss  a  case  on  itK 
own  motion  for  delect  of  Jurisdiction,  it  must  give  the  plaintilT  a  reasonable 
chance  to  rebut  or  controvert  the  evidence  on  the  point  of  jurisdiction.*' 

The  doctrine  of  Hartog  t>.  Memory  has  been  followed  in  the  tower 
courts  in  suits  both  at  law  and  in  equity.'* 

ti  flee  (he  observations  of  Mr.  Justice  (1SS9)   3  L.R.A.  MS,  38  Fed.  S74;  Na- 

flarlaii  in  Morris  r.  Gilmer   (18B9)    129  tional    Uasunio,   etc.    .Vshoc.   r.    SparLd 

V.  R,  315,  S27,  32  L,  ed.  890,  694.  (1897)   28  C.  C,  A.  399,  83  Fed.  SB, 

t*  Imperial   Reining  Co.  v.  Wyman 


%  879]  JTBISDICTIONAL  AVEKMEKT.  225 

1.  Ovbbina  «.  Laughtenseklag»  (1896)  76  Fed.  6IS:  The  bill  contained  a.  auffi- 
fient  svennent  of  dJTerse  eitisensbip,  *nd  the  answer  admitted  tbU  jurisdictional 
fact.  After  the  cause  had  been  heard  but  before  a  decree  hod  been  signed,  tbs 
defendant  sought  to  amend  his  answer  in  respect  to  the  all^ation  of  his  own 
citizenship  so  as  thereby  to  make  it  appear  that  diversity  of  citizenship  did  not 
exist.    The  amendment  was  not  permitted. 

This  case  is  clearly  and  quite  properly  within  the  reason  and  decision  of 
Bartog  v.  Memory,  fiaid  the  court  in  the  principal  cose:  "  Not  only  must  the 
objection  to  Jurisdiction  based  on  eitiienship  be  brought  squarely  before  the  court, 
but  its  presentation  must  be  timely.  It  is  due  to  the  oppoBit«  partj,  as  well  as  to 
the  court,  that  whatever  objection  exists  affecting  the  jurisdiction  of  the  court 
shall  be  brought  before  the  court  at  the  earliest  practicable  opportunity." 

2.  amntt  V,  Story  (1889)  39  Fed.  168:  A  plea  to  the  jurisdiction  in  an  equit? 
cause  was  Sled  at  a  juncture  when,  under  accepted  rules  of  pleading,  it  would  be 
considered  too  late.  It  was  held  that  it  could  not  avail.  Said  the  court:  "  It 
is  one  thing  for  the  court,  in  the  interest  of  justice  and  in  the  exercise  of  the 
power  conferred  and  duty  imposed  upon  it  by  the  Act  of  187B,  whenever  it  has 
reason  to  suspect  that  its  jurisdiction  is  being  imposed  upon,  of  its  own  motion 
to  cause  the  neaessaiy  inquiry  to  be  made  to  the  end  that  all  further  proceedinga 
may  be  stopped,  and  the  suit  be  dismissed  in  the  event  it  should  be  found  that 
a  fraud  upon  its  jurisdiction  has  been  committed,  and  quite  another  thing  for  par- 
ties to  int«rpoM  pleas  out  of  the  regular  and  established  order  of  proceedings."  i' 

§  379.  Suit  by  Tmuferw  of  Legal  Title  and  Benefloial  Intemt. 

Here  ia  a  line  of  oases  beginniiig  at  an  early  day  whose  authoritj 
has  been  in  no  wiae  destroyed  by  the  Act  of  March  3,  1876.  The 
principle  involved  may  be  stated  thus :  Where  a  conveyance  of  the 
subject-matter  in  dispute  has  been  made  to  a  citizen  of  another  state 
to  enable  a  federal  court  to  entertain  jurisdiction,  such  transferee 
may  sue  in  the  federal  court  provided  the  real  interest  has  been  con- 
veyed to  him.  In  this  situation,  the  motive,  intention,  or  purpose 
with  which  the  conveyance  was  made  ia  not  sufficient  to  destroy 
jurisdiction.  But  the  instrument  of  conveyance  must  convey  the 
clear  title  and  the  beneficial  interest  also.  If  the  beneficial  interest 
remains  in  the  grantor  or  assignor,  the  suit  cannot  be  maintained. 

1.  U'Donaid  v.  BmaUej/  (1826)  1  Pet.  620,  7  L.  ed.  2ST :  A  bill  was  filed  In  tbe 
equity  aide  of  the  circuit  court  of  Ohio  by  one  who  allied  himself  to  be  a  cititea 
of  Alabama.  The  object  of  the  suit  was  to  obtain  the  conveyance  of  a  tract  of 
land  situated  in  the  state  of  Ohio,  that  being  also  the  state  of  residence  of  the 
defendant.  It  appeared  that  the  plaintiff  claimed  under  a  deed  execnted  by  a 
eltiien  of  Ohio,  also  that  the  deed  was  mode  in  order  to  put  title  In  the  plainUff 
■0  that  he,  as  eltiten  of  a  different  state,  eould  one  in  the  federal  oourt  The 
transfer,  however,  appeared  to  have  conveyed  the  legal  title  and  was  Offt  Dolorablo 

■T  Compart  Mattocks  r.  Baker  (1S80)  S  Fed.  46S. 
ffq.  Prac.  Vol  I.— 16. 
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fn  the  BBUBe  that  the  suit  «aa  brought  for  the  beneSt  of  the  penon  under  wfarai 
he  cUfmed.    It  wfts  held  that  the  court  had  juriadiction. 

i.  Smith  V.  EcmockeH  (lUQ)  7  How.  198,  18  L.  ed.  660:  A  corporation,  being 
a  mortgagee  of  real  property,  and  being  also  the  pajee  of  the  bond  which  the 
mortgage  aecnred,  found  trouble  in  enforcing  its  riglita  in  a  state  court>  there- 
upon it  assigned  and  transferred  the  mortgage  and  bond  to  a  citizen  of  another 
state,  in  order  that  the  latter,  as  such  citizen  of  a  foreign  state,  might  sue  and 
enforce  tbe  rights  under  the  bond  and  mortgage,  in  a  federal  court.  The  assignee 
appeared  not  to  be  cognicant  of  the  motive  which  actuated  the  transfer  by  the 
mortgagee,  but  acted  in  good  faith  in  promotion  of  his  own  intereita  and  paid  a 
\-aluable  consideration.  It  waa  held  that  he  was  in  the  posititn  of  an  innocent 
purchaser  and  was  not  chargeable  with  any  fraud  on  the  Juriadiction  of  the  courL 

3.  Jonei  V.  League  (I8S6}  18  How.  76,  15  L.  ed.  S63:  Treipaat  to  try  title  wsa 
brought  by  an  allied  citizen  of  Maryland  in  the  federal  eonrt  ot  Texas.  A  plea 
in  abatement  was  filed  alleging  tliat  the  conveyanoe  under  which  the  plaintiff 
derived  was  merely  a  fraudulent  device  designed  to  confer  juriadiction  on  the 
federal  court.  It  appeared  from  the  conveyance  in  question  that  It  was  only 
colorable,  and  that  the  suit  was  being  prosecuted  for  the  beneflt  of  the  grantor 
who  waa  a  citizen  of  Texas,  It  was  held  that  the  court  had  no  jurisdiction. 
Said  the  court:  "  The  owner  of  a  tract  of  land  may  convey  it  in  order  that  the 
title  may  be  tried  in  the  federal  courts,  but  the  oonveyanoe  must  be  made  bona 
fide  eo  that  the  prosecution  of  the  suit  shall  not  be  for  his  benefit." 

4.  Bamey  v.  BalUmOTe  (1B67}  6  Wall.  280,  18  L.  ed.  82fi:  In  a  bill  for  the 
partition  of  real  property  in  Maryland  filed  by  a  citizen  of  Delaware,  it  appeared 
that  some  of  the  parties  in  interest  were  dtizens  of  the  District  ol  Columbia  and 
hence  not  citizens  of  a  different  state  in  the  sense  of  the  act  conferring  juris- 
diction on  the  ground  of  diverM  citizenship.  In  the  progress  of  the  suit  it  became 
manifest  that  the  bill  could  not  be  maintained  for  that  reason.  Accordingly,  tbe 
bill  was  dismissed  as  to  these  parties,  and  they  thereupon  conveyed  their  interest 
to  another  party  who  had  the  requisite  citizenship  to  give  jurisdiction.  Tbe  bill 
was  then  amended  so  as  to  make  this  grantee  a  party  and  to  show  the  transfer 
to  him  of  the  interests  owned  by  the  prior  parties,  residents  of  tbe  District  of 
Columbia.  It  appeared  that  the  transfer  was  without  consideration  and  was  made 
with  the  distinct  understanding  that  the  grantors  retained  all  real  interest  in  tbe 
property,  the  only  purpose  of  the  deed  being  to  put  nominal  title  in  tbe  grantee 
in  order  to  give  the  federal  court  jurisdiction.  It  was  held  that  the  device  was  in- 
effectual and  that  the  court  bad  no  jurisdiction.  The  Intersat  in  question  had  not 
really  been  conveyed." 

The  following  casea  decided  subsequent  to  the  Act  of  1675  oontinuo 
tbe  succeesion  of  the  principle  in  qneBtion. 

I.  Manttfaeturing  Co.  v.  BrnHtiy  (18S1)  100  U.  8.  I7S,  26  L.  ed.  1034:  Biiit 
waa  brought  by  the  transferee  of  a  negotiable  promissory  note.  It  was  insisted  at 
the  hearing  that  the  transfer  was  collusive.  Bnt  tbe  court  said  that  Um  legal 
title  to  the  obligation  had  been  conveyed,  and  overrnled  the  objection. 

ttOompan  Hunt  v.  IfNeU  (1804)  I  Wuh.  C,  C,  70;  Brlggs  p.  Fnneh  (ISSSl 
%  Swan.  B61,  BOS. 
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2.  Cmurford  v.  Seal  (1802)  144  U.  S.  SSfi,  36  L.  ed.  652:  Creditors*  bill  to  eet 
aside  eoavejBiices  of  real  property.  The  judgmenta  held  by  the  plaintiff  had  been 
transferred  to  him  by  the  pereons  who  recovered  them.  On  the  question  of  Juris- 
diction as  affected  hj  the  bona  fidet  of  this  transfer,  it  was  eaid:  "  If  the  trana- 
fers  of  the  Judgments  to  the  complainant  vere  flctitioua,  the  plaintiffs  therein 
contimii^  to  be  the  real  parties  in  interest,  and  the  complainant  but  a  nominal 
or  colorable  pArty,  his  name  being  used  only  for  the  purpose  of  jurisdiction,  then 
the  objection  to  the  jurisdiction  of  the  circuit  court  would  be  well  taken;  but  if 
the  transfers  were  absolute  and  the  judgment  creditors  parted  wiUi  all  their 
interest  (or  good  consideration,  tbaa  tbe  mere  fact  that  one  of  the  motives  of  the 
purchase  may  have  been  to  enable  tbe  purchaser  to  bring  suit  in  tha  United 
States  court,  vould  not  be  sufficient  to  defgat  the  jurisdiction." 

§  380.  Tendmey  of  late  Ouet. 

The  following  cases  evince  a  tendency  on  the  part  of  the  federal 
courts  to  scrutinize  transfers  made  hy  persons  who  are  not  com- 
petent to  sue  in  these  courts  to  persons  who  are  competent  thus  to  sue, 
with  a  more  hostile  eye  than  was  usual  before  the  Act  of  1875.  As 
muphatically  said  by  Mr.  Justice  Bradley  in  the  first  of  these  cases, 
it  was  the  intent  of  Congress  to  prevent  and  put  an  end  to  all  col- 
lusive arrangements  made  to  give  jurisdiction,  where  the  parties 
really  interested  are  citizens  of  the  same  state. 

1.  Utile  V.  GHea  (1886)  118  U.  S.  696,  30  L.  ed.  8«9:  Jurisdiction  in  a  suit 
to  quiet  title  was  dependent  on  the  citicenship  of  one  Giles.  The  Interest  held  by 
him  was  acquired  by  a  deed  executed  under  an  agreement  tt>  pay  the  grantors  a 
part  of  the  proceeds  of  such  property  aa  might  be  recovered  in  the  suit.  The 
anpreme  court  was  satisfied  the  deed  was  collusively  mode  for  the  mere  purpose  of 
giving  jurisdiction,  and  refused  to  entertain  the  suit.  The  objection  in  this  case 
was  raised  by  answer.  •> 

2.  Lehigh  Mining  etc.  Co.v.Eelly  (1B96)  160U.  S.327,40L.ed.444:  Inthiscase 
"  a  highly  ingenious  and  novel  mode  "  was  devised  to  get  the  controversy  into  the 
federal  court,  but  the  plaintiff  was  rebuffed.  A  Virginia  corporation  wished  to  aue 
for  lands  lying  In  that  state  but  could  not  itself  bring  suit  in  the  federal  courts. 
Thereupon  certain  of  its  stockholders  and  officers  went  into  Pennsylvania  and 
there  organized  a  new  company.  To  this  company  the  Virginia  corporation  trans- 
ferred its  interests  in  the  Virginia  lands,  and  tbe  transferee  thereupon  instituted 
suit  in  the  federal  courts  to  recover  those  lands  of  the  defendant,  a  citizen  of  Vir- 
ginia. It  was  admitted  that  the  purpose  in  organizing  the  Pennsylvania  company 
and  in  making  the  conveyance  to  it  was  to  give  the  federal  court  jurisdiction, 
but  it  was  also  admitted  that  the  conveyance  actually  passed  all  the  Interest  of 
the  Virginia  corporation  and  that  it  retained  no  actual  beneficial  Interest.  Tbe 
snit  was  dismissed,  three  judges  dissenting.  The  court  observed  that  while  the 
grantee  had  not  in  fact  bound  itself  to  reconvey,  yet  the  conveyance  was  not  for  » 
valuable  consideration,  and  consequently  the  grantee  could  at  any  time  be  com- 

(*UcLwi  v,  CI«rk    (1BS7)    31  ?ed.  Ml;  Simoii  r.  House  (1801)  46  Fed,  SI9, 
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I>«1led  to  retotrvej.    Tlili  left  m  miffletent  beneflcial  interest  In  the  gnntor  to 
deprive  tlie  eouTt  of  jnriadlctfon  and  to  Attnt  the  sdieme.'* 

Before  a  suit  can  be  held  to  have  been  collusively  made  it  must 
appear  that  tbe  actual  party  plaintiff  was  implicated  in  the  ooUiuiTe 
act.  A  plea  on  this  ground  that  does  not  impugn  his  conduct  is 
bad." 

§  381.  Btetnte  InappUetUe  Where  Jadgment  Alzotdy  Entand. 

Tbe  act  requiring  the  courts  to  dismiss  suits  at  any  time  when  it 
may  become  apparent  that  the  cause  is  not  one  -within  the  jurisdiction 
of  the  court  does  not  apply  so  as  to  authorize  the  court  to  set  aside  a 
final  judgment  already  entered  and  satisfied,  upon  the  fact  being 
brought  out  that  the  suit  was  colhisively  made.** 

Place  of  Bringing  Suit. 

§  389.  Dittrict  When  Suit  to  Be  Brought. 

As  the  federal  courta  are  at  present  organized  there  are,  in  most 
of  the  states,  two  or  more  districts  each  of  which  has  ita  own  circuit 
and  district  court ;  and  the  successive  judiciary  acts  have  always  con- 
tained some  provision  or  other  as  to  tbe  particular  district  in  which 
suits  are  to  be  brought.  For  instance,  the  judiciary  act  now  in  force 
contains  a  proviso  exempting  defendants  generally  from  suit  in  other 
districts  than  that  in  which  they  reside.  But  there  is  a  qualification 
to  this  proviso  in  the  rule  that  where  jurisdiction  depends  on  diverse 
citizenship,  the  suit  may  be  brought  in  any  district  where  either  the 
plaintiff  or  defendant  resides. 

%  388.  Oneftton  Hot  One  Affecting  Eaiential  Jnritdietion. 

In  discussing  matters  of  pleading  and  practice  arising  under  this 
and  similar  provisions,  it  is  to  be  observed  that  the  question  thus  pre- 
sented is,  generally  speaking,  not  a  matter  that  goes  to  the  essential 
jurisdiction  of  the  court.  If  a  suit  is  of  auch  nature  that  it  can 
certainly  he  brought  in  some  federal  court  or  another,  that  is,  if  tbe 
subject-matter  of  the  suit  or  the  character  of  the  parties  is  auch  that 
a  federal  court  of  some  state  or  district  has  jurisdiction  to  entertain 

1*  Compare  Irrine  Qo.  V.  Bond  (iiOP)  ti  Mafalenbu^  County  c.  CittxeiH' 
74  Fed.  849.  Nat.  Bank  (1694)  05  Fed.  S3T. 

Ti  Morton  Trust  Co.  r.  New  York  * 
O.  R.  Co.   (1900)   103  Fed.  039. 
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it,  then  the  question  whether  that  suit  should  be  brought  in  one  par- 
ticular state  or  district  rather  than  in  another  is  not  a  question  of 
jurisdiction  at  alL  It  is  rather  a  question  of  venue,  using  this  word 
in  the  sense  of  the  civil  division  from  which  the  jury  must  be 
gathered  and  in  which  the  cause,  if  an  equity  one,  should  be  tried. 
True,  the  term  jurisdiction  is  frequently  used  in  tliia  connection  and 
EB  a  result  some  confusion  has  appeared  in  the  cases.  But  the  higher 
courts,  and  especially  the  supreme  court,  have  constantly  insisted  on 
the  distinction  between  the  question  of  essential  jurisdiction  and  the 
question  of  the  mere  place  of  bringing  suit.  As  commonly  put,  the 
distinction  is  one  between  esaentlal  jurisdiction  on  the  one  hand  and 
sn  exemption  from  process  on  the  other. 

1.  Interior  Cofi»truction  Co.  v.  Oibney  (1866)  160  U.  S.  219,  40  L.  ed.  401:  In 
this  ease  the  distinction  ill  queation  wu  brought  out  b;  Mr.  Justice  Qray  id  thesa 
word*:  "The  circuit  courts  ot  the  United  States  Are  vested  with  general  jurie- 
diction  of  civil  actions,  involving  the  requisite  pecuniar;  value,  between  oitlxenB 
of  different  etates.  Diversify  of  citizenship  is  a  condition  of  jurisdiction,  and, 
when  that  does  not  appear  upon  the  record,  the  court,  of  its  own  motiau,  will 
order  the  action  to  be  dismissed.  But  the  provision  as  to  the  particular  district 
in  which  the  action  shall  I>e  brought  does  not  touch  the  general  jurisdiction  of 
the  court  over  such  a  cause  between  such  parties;  but  affects  onlir  the  proceedings 
takeil  to  bring  the  defendant  wttiiin  such  jurisdiction,  and  is  a  matter  of  personal 
privilege,  which  the  defendant  ma;  insist  upon,  or  may  waive,  at  his  election." 

i.  Ete  p.  Boholknberger  (1877)  96  U.  S.  869,  24  L.  ed.  853;  In  construing  Ibe 
provision  ot  the  statute  relating  to  the  place  of  suinj;,  Chief  Justice  Waite  naid: 
"  The  act  of  Congress  prescribing  the  place  where  a  person  may  be  sued  is  not  one 
affecting  the  general  jurisdiction  of  the  courts.  It  is  rather  in  the  nature  of  a 
personal  axcmptltm  in  favor  of  a  defendant,  *lld  it  la  otte  which  he  may  waive. 
If  the  citiaenship  of  the  parties  is  sufficient,  a  defendant  may  consent  to  be  sued 
abywhere  he  pleases,  and  certainly  jurisdiction  will  not  be  ousted  because  he  has 


8.  BtmthwH  BmprtM  Co.  9,  Taii  (1893)  A  C.  C.  A.  432,  66  Fed.  104:  Th« 
plaintiff  was  a  citiun  of  Texas,  ths  defendant  a  eitiooi  of  Georgia.  The  suit  was 
brought  in  Arkansas  and  service  was  there  obtained  on  the  defendant.  Under  the 
statute  the  defendant  was  exenipt  from  suit  in  Arliansas  because  where  jurisdic- 
tion is  dependent  on  diversity  of  citlzensbip  the  suit  must  be  brought  in  a  dis- 
trict where  one  of  tlw  parties  resides.  The  defendant,  however,  pleaded  to  the 
merits,  ftnd  judgment  went  against  him.  A  motion  was  then  entered  by  him  to 
dismiss  the  suit  on  the  ground  that  tbe  court  had  no  jurisdiction,  and  it  was 
insisted  tliat  as  the  defect  was  apparent  on  the  record,  the  case  should  be  dismissed 
as  provide  in  section  five  of  the  Act  of  March  3,  1875.  But  tlie  motion  was  over- 
ruled. Said  Sanborn,  Circuit  Judge:  "Tbe  vice  of  this  contention  lies  in  the 
fact  tliat  it  confounds  tbe  Jurisdiction  of  the  Court  with  tbe  persona]  privilege  of 
the  party.  When  an  action  is  brought  in  a  circuit  court,  and  it  appears  from  tbe 
Miaptkint  or  th«  record  that  there  Is  a  coHtraversy  between  oltlMns  of  differrat 
states  and  tiuit  the  kinoimt  ia  dispute  i>  sufficient  under  the  Mt«  of  Congress,  that 
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court  liu  jurlBdIction,  Although  H  may  not  be  bronght  in  the  district  of  the  re*I- 
dencc  of  either  the  plaintiff  or  the  defendant.  Tbe  essential  jurisdictional  facts 
in  such  a  case  are  the  diveree  cittzensliip,  and  the  amount  in  controversy.  These 
facts  muat,  no  doubt,  appear  upon  the  reoird,  and  where  thej  do  not  appear  tlie 
federal  courts  may  take  notice  of  their  absence,  and  dismiss  the  caw  at  any  stage 
of  the  proceedings.  ...  No  case  has  been  cited,  however,  where  any  fedeni 
court  ha«  dismissed  sn  action  on  the  eole  ground  that  it  was  bronght  in  the  wrong 
distrii^t,  after  tite  defendant  liad  appeared  generally,  or  pleaded  to  the  meritfl, 
without  first  objecting  tliat  the  action  waa  not  brought  in  the  district  of  the  resi- 
dence of  either  of  the  parties  to  the  action.  This  objection  relates,  not  to  the  juris- 
diction of  the  court,  but  to  the  personal  privilege  or  exemption  of  the  defendant." 

§  384.  Jnrudietion  uid  Veniie  DirtiBgtiiilitd. 

The  reader  will  note  that  the  term  venue  has  uot  been  generallv 
used  in  bringing  out  the  distinction  in  question,  but  there  seems  to  be 
110  good  reason  why  it  should  not  be.  In  the  sense  in  which  we  now 
tise  the  word,  it  may  be  said  that  the  question  of  venue  and  the  ques- 
tion of  jurisdiction  are  wholly  different  and  distinct.  The  question  of 
jurisdiction  goes  to  the  power  of  the  federal  court  to  entertain  and 
determine  the  suit.  The  question  of  venue  is  concerned  only  with  the 
matter  of  the  particular  district  in  which  suit  should  be  brought. 
The  first  is  a  question  of  power.  The  second  is  rather  a  question  of 
practice.  Jurisdiction  cannot  be  conferred  by  the  consent  of  the 
parties  and  the  want  of  it  cannot  be  waived.  The  venue  is  a  matter 
of  personal  privilege  and  can  therefore  be  waived  by  the  part^  con- 
cerned. 

§  385.  Wh«n  Qaertion  of  Venn*  InTolved  with  Tnrisdiotioii. 

Though,  as  just  stated,  the  question  of  jurisdiction  is  to  be  care- 
fully distinguished  from  the  question  of  venue,  there  is  yet  one  situ- 
ation in  which  the  two  questions  are  identical,  as  the  following  deci- 
sion will  show.  Here  the  question  of  the  venue  or  district  in  which 
suit  is  to  be  brought  becomes  a  question  of  jurisdiction  and  is  to  be 
treated  as  such.  This  peculiar  situation  arises  in  cases  where  juris- 
diction is  dependent  on  diverse  citizenship  and  there  are  several  par- 
ties either  plaintiff  or  def^idant.  Here  if  the  suit  is  brought  in  a 
state  or  district  nvhere  one  or  more  of  these  reside  and  it  appears  tlint 
another  one  or  more  of  them  reside  in  a  different  state  or,  if  they 
reside  in  the  same  state,  in  a  different  district  from  that  in  which  the 
suit  ia  brought,  then  the  court  has  no  jurisdiction. 

1.  Smilh  V.  Lyon  (1890)  13311.  S.  315,  33  L.  ed.  035:  There  were  two  plaintiffs, 
one  a  citizen  of  Missouri  and  a  resident  of  the  eastern   district  of  that  state,  the 
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other  a  citizen  of  Arkanau.  The  defendant  was  a  citizen  of  Teraa.  Tbcsuit 
ma  brought  in  the  eastern  district  of  Uiaaouri.  The  defendant  pleaded  in  abate- 
ment to  the  jurisdiction  of  the  court  and  insisted  that  inasmuch  as  the  suit  was 
not  brought  in  the  district  where  he  (the  defendant]  lived,  it  must  t*e  brought 
in  the  district  where  both  the  plaintiffs  lived;  and  furthermore,  inasmuch  as  it 
was  impossible  for  the  plaintilTa  to  sne  in  a  district  where  they  both  lived,  because 
thej  lived  in  different  atates  and  districta,  therefore  jurisdiction  failed  altogether. 
Thie  oontantloa  waa  upheld  and  the  suit  waa  disraiased.  The  court  was  careful  to 
point  out  that  the  case  is  dilTerent  where  there  is  only  one  plaintiff.  Here  it  is 
■nflScrent,  so  far  as  the  matter  of  jurisdiction  It  concerned,  that  the  suit  is  brought 
in  the  state  where  such  sole  plaintiff  lives.'* 

2.  EaoeUior  FebbU  Phoiphate  Co.  v.  Broum  (C.  C.  A.;  1896)  20  C.  G.  A.  428, 
74  Fed.  321 :  The  plaintiffs  in  a  bill  asking  for  a  receiver  were  citizens  and  resi- 
dento  of  Pennsylvania.  The  suit  was  brought  in  West  Virginia  against  defendants, 
one  of  whcMD  was  a  citizen  of  West  Virginia  and  a  resident  of  the  district,  while 
another  was  a  citizen  and  resident  of  New  Tork.  It  was  held  that  the  court  had 
no  jurisdiction,  and  a  plea  thereto  was  sustained.  This  decides  the  converse  of 
Smith  o.  L]/on.  "  If  there  are  more  than  one  defendant,  all  must  reside  in  the 
district  wherein  suit  b  brought."  Tt 

3.  Lengel  v.  American  Smelting  etc.  Co,  (C.  C.  A.;  1901)  110  Fed.  19:  In  this 
case,  which  waa  similar  to  the  last,  Gray,  Circuit  Judge,  after  referring  to  cer- 
tain decisions  of  the  supreme  court,  said:  "The  cases  in  the  supreme  court  just 
referred  to  were,  it  is  true,  dealing  with  the  question  of  diTcrse  citizenship  oolf 
as  a  ground  of  jurisdiction,  but  tiie  reasoning  by  which  the  conclusion  is  reached 
that  all  the  indispensable  parties  must  be  competent  to  sue  or  be  sued,  In  order 
to  support  the  jurisdiction,  is  applicable  to  the  requirements  of  the  Act  of  1888, 
upon  which  the  motion  to  dismiss  is  grounded.  Where  the  jurisdiction,  therefore, 
is  founded  only  on  the  fact  that  the  action  is  between  citizens  of  different  states, 
as  is  the  case  here,  the  requirement  of  the  act  plainly  is  that  suit  must  be  brought 
either  In  the  district  where  all  the  plaintiffs,  if  they  be  more  than  one,  reside, 
or  in  the  district  where  all  the  defendants,  if  they  be  more  than  one,  reside." 

g  S86.  Defect  of  Tenae  Waived  by  Oennal  Appearance. 

The  first  point  to  be  noted  in  regard  to  the  practice  in  casee  where 
the  question  is  merely  one  of  venue  and  not  of  jurisdiction  is  that 
the  defendant,  if  be  wishes  to  take  advantage  of  a  defect  of  venue, 
must  not  enter  a  general  appearance.  The  entering  of  an  unquali- 
fied general  appearance  operates  as  a  waiver  of  the  defect.^"     This 

'•Compare  Onelf?  v.  Lowe   (18M)  10   L.    ed.    6S9;    Foote   v.    Association 

16S  U.  8.  68,  39  L.  ed.  69.  0889)  39  Fed.  23;  Fosha  v.  W.  U.  T. 

T<  Freeman  P.  Am.  Surety  Co.  (1902)  Co.  (1802)  lU  Fed.  701 ;  Smith  r.  At- 

116  Fed.  648;  Chesapeake  etc.  R.  Co.  d.  chison   etc.   R.   Co.    (1894)    64   Fed.   1; 

Fire  Creek  etc  Co.  (1002)  119  Fed.  942;  Fnulk   v.   Gray    (1902)    120    Fed.    156; 

Jenkins  v.  York  Cliffs  Imp.  Co.   (1901)  Memphis  Sav.  Bank  r.  Houchens  (1902) 

110  Fed.  807.  62    C.    C.    A.    176,    115    Fed.   96;    Pur- 

TtBank  «.  Morgan   (1889)   132  U.  S.  cell   v.   British    Land  A  Mortgage  Co. 

141,  33  L.  ed.  282:  McCormick  r.  Wal-  (IBDO)    42   Fed.   465:    Page   c.  City   (d 

ters  (1890)   134  U.  S.  41,  33  L.  ed.  833;  Chillicothe  (1881)  6  Fed.  G99. 
Levy  V.  Fitxpatrick  (1841)  IS  Pet.  167, 
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rule  18,  of  course,  the  aame  whether  the  appearance  be  entered  by  the 
defendant  in  person  or  by  his  attorney.^' 

Uoonan  v.  Dalatoart  eto.  B.  Co,  (ISOff)  flS  Fed.  1:  The  pJdntiff  was  a  citizen 
of  Kew  JeroBj,  and  the  defendant  a  oltizen  of  Pennsylvania.  The  suit  was  brought 
in  New  York.  A  general  appearance  waa  entered,  accompanied  \ij  a  demand  of 
service  of  all  papers  on  the  attorney  appearing.  It  was  held  that  the  irr^ular- 
ity  as  to  the  diatrict  in  which  the  anit  was  brought  waa  thereby  waived. 

§  387.  General  Bemnrrer  WaiTe*  Venue. 

The  filing  of  a  general  demurrer  to  the  bill  or  declaration  also 
waives  the  vraue,  and  the  filing  of  a  special  demurrer  to  the  merits 
lias  the  flame  efifect  Furthermore,  a  demurrer  that  enumerates 
several  grounds  of  objection  to  the  bill  operates  as  a  waiver  of  the 
venue,  if  either  ground  stated  in  the  demurrer  goes  to  the  merits.^' 

8t.  Louit  eto.  R.  Co.  v.  McBride  (1801)  141  U.  B.  127,  35  L.  ed.  650:  The 
defendant  waa  sued  in  the  wrong  district  but  appeared  and  filed  a  danurrer  based 
on  three  groundB,  (1)  lack  of  jurisdiction  over  the  person,  (2)  l*cl(  of  jurisdiction 
over  the  subject-matter,  and  (3)  that  the  complaint  stated  no  cause  of  action. 
It  was  held  that  inasmueli  as  the  demurrer  went  to  tbe  merit,  tbe  defect  M  to 
venue  was  waived. 

g  $88.  Answer  inA  Trial  on  Herita  Walre  Venue. 

Similarly  a  plea  or  answer  to  tbe  merits  waives  any  objeetioo  that 
could  be  taken  in  respect  to  the  district  in  which  tlie  suit  Is  bl:t>ii$^tt^'* 
and  of  course  an  objection  to  the  venae  cannot  be  raised  after  tfial 
and  judgment  on  the  merits,  either  in  the  court  where  the  trial  took 
place  or  in  the  appellate  court" 

Southern  Etprett,  Co.  v.  Todd  (1893)  6  C.  C.  A.  432,  66  Fed.  104:  The  plaintiff 
was  a  citizen  of  Texas,  the  defendant  a  citizen  of  Georgia.  The  action  was  brought 
in  Arkansas,  and  service  wh  obtained  on  tbe  defendant  there.  The  defendant 
pleaded  to  tbe  merits  and  after  adverse  Judgment  tOoni  to  ^smba,  but  Um 
motion  was  denied. 

T*  Interior  Construction  Co.  r.  Qibnej  (1000)   OS  Fed.  247.     It  would  senn  to 

(1696)   100  U.  a  217,  40  L.  ed.  40t.  be  ffood  law  thai  one  who  has  answered 

"  Texas   etc.   R,   Co.   o.   Cox    (1802)  to  tbe  merits  is  preclnded   from  siibsc- 

I4&  U.  B.  603,  603,  36  h.  ed.  920,  S32;  quently  raising  the  question  as  to  the 

Noonan  v.  Delaware  etc.  B.  Co.   (1806)  venue  although  \rj  leave  of  the  court  an 

68   Fed.   1;   Scott  e.  Hoover   (1900)    09  order  is  entered  allowing  hbn  to  with- 

Fed.  247;  Lowfy  v.  Tile  etc.  Co.   (1800)  draw  the   answer  and   filr   a   demurrer. 

OB  Fed.  817;  Grove  v.  Grove   (ISOS)   03  Orore  v.  Grove   (1899)  03  Fed.  806. 

Fed.  MS;  Poaha  c.  W.  U.  T.  Co.  (1902)  ?•  Hatch  v.  Fergnson  (lASG)   57  Fa\. 

114  Fed.  701.  006;    Carter    Crume    Co.    r.    Penrrung 

itToland  V.  Sprague  (1838)  12  Pet  (1B>8>  30  C.  C.  A.  174,  8fl  Fed.  439. 
300,  9  L.   ed.    1003;    Scott   o.  Hoover 
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§  889.  Aoti  That  Do  Fot  Oooititute  WaiT«r  of  Yenne. 

The  following  decisions  show  that  not  every  step  that  a  defendant 
may  take  looking  to  a  defense  on  the  merita  will  operatevaa  a  waiver 
of  the  question  of  venue.'" 

1.  Pacifie  Uutual  Iru.  Co.  v.  Tompkins  {1900)  41  C.  C.  A.  488,  IDl  Fed.  S39: 
Tbe  defendojit  wU  sued  in  a  dlatriiit  where  it  y/ma  exempt  from  aervioe.  A  plea 
in  ftbatement  w^b  filed  attacking  tbe  jurisdiction  of  the  court  The  plaintiff's 
replication  averred  that  the  dbjection  was  WEUved  by  the  detendant  bf  reamu 
of  the  fact  that  eald  defendant  had  appeared  at  tbe  examination  of  witnciaea 
whne  depositions  had  been  taken  before  tbe  Issues  In  the  suit  were  made  np.  It 
1VU  bald  that  tills  did  not  eonstltute  a  waiver  of  the  defect,  and  tbe  plea  was  sua- 
taioed.  The  court  said  it  was  a  commendable  jireeaution  on  tbe  part  of  tiie 
defendant  to  be  present  at  the  taking  of  the  depositions  by  bla  opponent. 

2.  Boutkeni  Pac.  Co.  v.  Denton  ( 1892)  146  U.  S.  202,  Se  h.  ed.  942:  Tbe  plaintiff 
tvaa  a  citizen  of  Texas  and  a  resident  of  the  eastern  district  of  that  state.  Tbe 
defendant  was  incorporated  under  the  laws  of  Kentucky.  Tbe  sUit  was  brought 
in  tbe  western  district  of  Texas.  Tbe  defendant  demurred  specially  on  the  ground 
that  it  was  exempt  from  suit  In  that  district.  The  plaintiff  relied  on  a  state 
statute  which  required  the  defendant,  as  a  condition  on  which  it  wU  permitted 
to  do  business  in  that  state,  to  file  with  the  secretary  of  state  a  reBoIutlm  author- 
ising service  of  process  to  be  made  on  any  officer  or  agent  of  the  company  in  tbat 
state.  It  was  insisted  that  by  comi^ying  with  this  statute  the  defendant  corpora- 
tion waived  its  privilege  of  objecting  to  tbe  venue.  But  it  was  held  not  so,  and 
tbe  suit  was  dismissed. » 

Raising  Question  of  Exemption  from  Suit  in  Particular  District. 
§  300.  Special  Appearance  to  Test  Qnestioii  of  Venne. 

From  what  baa  been  said  it  follows  that  tbe  defendant  who  wishes 
to  take  exception  to  the  venue  should  never  enter  a  general  appear- 
ance. If  a  voluntary  appearance  is  made  at  all,  it  should  he  noted 
as  being  made  solely  for  the  purpose  of  t«sting  the  right  of  the  plain- 
tiff to  maintain  the  suit  in  that  district  and  for  no  other  purpose. 
The  best  plan  is  for  the  defendant  to  wait  until  service  is  had  and 
then  to  appear  specially  and  raise  the  question  by  motion  to  vacate 
the  service,  by  special  demurrer  to  the  bill,  or  by  a  special  plea  in 
abatement.  Whichever  of  these  alternatives  the  defendant  pursues, 
his  motion,  demurrer,  or  plea  should  contain  in  its  introduction  a 

IS  Acceptance  of  service  does  not  oper-  (IB95)    100  U.   B.   SSI,   40   L.   ed.  402. 

ate  as  a  waiver  of  objection  to  the  place  The   law    was   different   under   tbe   Ju- 

of  being  sued.    (Tnit^l  States  v.  Lough-  diciary  act  of  1875  vbich  permitted  the 

rey   (1800)   43  Fed.  449.  corporation  to  be  sued  wherever  found 

•1  Railway   Co.    v.   Gonzales     (IS94)  in  a  nUte.    fix  p.  Schollenberger  (1S77) 

101  V.  S.  498,  38  L.  ed.  248;  Re  Keasbey  96  U.  S.  369,  24  L.  ed.  8S3. 
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recital  of  the  fact  that  the  defendast  appeara  only  for  the  purpose  of 
excepting  to  the  service  or  for  the  pnrpoee  of  questioning  the  ri^t  of 
the  plaintiff  to  maintain  the  suit  in  that  district  and  that  be  does  not 
appear  generally  or  for  any  other  purpoae." 

§  381.  Xotion  to  Vaoate  Serrioe. 

A  special  motion  to  vacate  the  service  ia  perhaps  the  moat  satis- 
factory way  to  test  the  question  of  venue,  and  this  is  the  method 
commonly  adopted  where  the  defect  appears  on  the  record."'  Where 
the  defect  ia  not  apparent  on  the  face  of  the  record,  affidavits  could 
possibly  be  used  in  support  of  the  motion ;  but  if  the  facts  are  contro- 
verted, the  defendant  should  be  required  to  resort  to  a  plea,  as  here- 
inafter stated. 

§  398.  Demnzrer  on  Qnettion  vf  Veane. 

The  special  demurrer  supplies  a  very  satisfactory  means  of  testing 
the  question  of  venue  where  the  bill  or  declaration  shows  affirmative- 
ly on  its  face  that  the  suit  has  been  brought  in  the  wrong  dis- 
trict'* 

There  is  authority  in  circuit  court  decisions  to  the  effect  that  a 
demurrer  will  He  in  every  case  where  the  declaration  or  bill  in  a  suit 
brought  in  the  state  of  which  the  defendant  is  a  citizen  fails  to 
allc^  that  the  defendant  or  defendants  reside  in  the  district  where 
the  suit  is  brought.  The  supreme  court  has  decided  that  this  is  the 
case  where  there  are  several  defendants,  but  it  has  never  been  held  in 
that  court  or  in  the  circuit  court  of  appeals  that  tho  same  is  true  where 
there  is  only  one  defendant.  The  reasoning  of  tlie  eases  on  the  con- 
trary leads  to  the  opposite  conclusion,  and  the  circuit  court  cases 

*■  For  form  of  introduction  to  a  plea  IM  U.  S.  802,  36  L.  ed.  942.  13  Sup.  Ct. 

in  abatement  we  Mexican  Cent  rat  R.  44:  Coal  Co.  v.  Blatchfard    (1870)    II 

Co.  V.  Pinknev  (1BB3)  149  U.  8.  104,  196,  Wall.  172,  20  L.  ed.  179;  ReinsUdler  r. 

37  L.  cd.  690,  700.  ReevM    (1BS7)  ;    33    Fed.    308;    Miller- 

A   special   appearance   in   the   federal  Magee  Co.  v.  Carpenter   (1888)   34  Fed. 

court  made  for  the   purpose  of  testing  433;  Halstead  v.  Manning  (1888)  34  Fed. 

the  validity  of  the  eerrice  and  of  nosing  665. 

the  question  of  venue  will  not  be  treated  In  Southern  Pac.  Co.  v.  Denton  (1892) 

at  a  general   appearance   for   the   next  146  U.  S.  202,  36  L.  ed.  942.  13  Sup.  Ct. 

term  even  thoush  a  local  state  statute  so  44,  the  defendant  in  an  action  at  law 

provides.    Mexican  Cent  R.  Co.  c.  Pink-  hy   leave  of  conrt   filed   "an   anaiver  or 

ney    (1893)    149   U.   S.   1B4,   37    L.   ed.  demurrer,"    aa    it   was    called,    for    the 

onn.  special  purpose  of  raising  objection  as 

•  )  Shaw  r.  Quincy  Mininji  Co.   ( 1892)  to  the  venue.     This  was   treated   as  a 

I4S  U.  R.  444,  36  h.  ed.  708.  demurrer. 

■<  Southern  Pae.  Co.  c.  Denton  (1892) 
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cited  below  are  probably  ■wrong,  because  they  apply  the  rule  which 
prevails  in  r^;ard  to  plural  parties  to  cases  wliere  there  is  only  one 
plaintiff  or  defendant" 

§  303.  Dutinetioa  between  Caie  ot  Hvnl  Fartiei  and  Sii^le  Fartiet. 

The  true  rule  seems  to  be  that  where  there  are  several  parties  on 
one  side,  the  bill  must  show  that  all  live  in  one  district,  for  here  juris- 
diction is  involved ;  but  if  there  is  only  one  party  on  either  side  then 
tlie  fact  of  r^idence  in  the  particular  district  where  suit  is  brought 
need  not  be  affirmatively  shown  in  order  to  confer  jurisdiction.  When 
it  is  not  so  shown,  the  defendant  is  driven  to  bis  plea  in  order  to  show 
that  the  suit  is  improperly  brought  The  following  case  appears  to 
have  been  correctly  decided,  because  there  were  two  defendants,  not 
one,  and  the  question  whether  they  resided  in  the  same  district  with 
each  other,  and  where  the  suit  was  brought,  was  clearly  juris- 
dictional. 

ffarvey  v.  Siehmond  etc.  B.  Co.  flSM)  $4  Fed.  19:  A  bill  In  equity  alleged 
thkt  the  plaintiffs  were  citiienB  of  Maryland  and  that  the  defendftnta  were  cit- 
izenfl  of  Virginia.  The  reaidencee  of  none  of  the  parties  were  stated.  A  domuirer 
baaed  an  the  failure  to  allege  tbe  defendants'  places  of  residence  in  Virginia  was 
Biutained  as  a  danurrer  to  the  juriadiction. 

§  3M.  Flea  Bailing  Itsne  on  ttnestion  of  Tenne. 

Where  the  defect  of  venue  is  not  apparent  on  the  face  of  the  bill 
or  other  pleading  of  tlie  plaintiff,  the  proper  means  by  which  to  test 
the  question  is  found  in  the  special  plea  in  abatement  directed  solely 
to  this  point*"  A  special  plea  to  the  jurisdiction  is,  in  effect,  a 
plea  in  abatement  to  tbe  jurisdiction  and  will  be  treated  as  Buch." 

%  306.  Who  Hay  Object  to  Venue. 

In  conclusion  it  should  be  noted  that  where  there  are  several 
defendants,  some  of  whom  are  not  subject  to  be  sued  in  the  district  in 
which  fluit  is  brought,  tbe  suit  will  be  dismissed  as  to  them  on  timely 
objection;  but  their  co-defendant«  who  are  properly  subject  to  suit 
in  that  court  cannot  raise  the  point    The  objection  to  tbe  venue  is 

KLuk^  V.    Hewtown    Mining    Co.  Pacific  Mut.  Life  Ins.  Co.  v.  Tompkins 

(IADS)   SO  Fed.  834;  Miller  v.  Pennsj-I-  (1900)  41  C.  C.  A.4B,  101  Fed.  S3S. 

Taoia  R,  Co,   (1899)   91  Fed.  298.  «t  Pacific  Mut  Life  Ina.  Co.  e.  Tomp- 

■  *  Mexican  Central  R.  Co.  c.  Pinlcney  kins  (1900)  41  C.  C.  A.  488,  lOt  Fed. 

(IB93)    149  U.  8.  194,  37  L.  ed.  609}  a39,Ml. 
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pfitwmal  to  the  Individukl  defendant*"  A  paMj  who  is  properly 
made  defendant  canndt  complain  that  other  defendants  are  not  inhabi- 
tants of  the  districf  For  a  still  strong^  redton,  the  plaintiff 
cannot  himself  raise  the  objection  when  the  euit  takes  such  a  tnm  that 
it  bwotoH  dmiMUe  for  hiiD  to  ^  outi  Tbia  hile  hw  been  applied 
in  the  case  of  a  cross  bill.*" 

Si  Improvement  Co.  c.  Oibner  (leeS)  r.    Atchison,     etc.    R.    Co.    {1894)     64 

lea  C.  B.  21T,  40  L.  ed.  401;   hoy/tj  V.  Fed.  1. 

Tile  etc.  Co.   il899)   98  F«d.  817;  Citi-  b)  L0WI7  t>.  Tile  «U.  Co.    (1899)    B8 

r.ea»'  Bank  4  Tniat  Co.  r.  Union  Mining  Fed.  817. 

k  Qold  Co.  (IWO)  IW  Fbd.  »7i  Smith  *<Ca1U1iu  v.  Ulek*  (1898)   M  Fed. 
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One  of  the  most  striking  snd  distinctive  features  oi  eqoit;  proce- 
dure is  found  in  its  adaptability  to  the  purpose  ol  solving  oomplicated 
cases.  In  no  respect  is  its  superiority  to  legal  procedure  more  appai^ 
ent  tlian  in  this.  The  common-law  courts  cannot  deal  satisfactorily 
with  a  controversy  to  which  there  are  more  than  two  parties  or  sets 
of  parties ;  and  innumerable  cases  arise  where,  from  Uie  number  of 
conflicting  interests  or  from  the  varying  attitude  of  the  several  par- 
ties, the  law  courts  are  utterly  luoompetent  to  give  any  relief,  or  at 
least  any  adequate  relief.  But  the  law's  extremity  is  equity's  oppor- 
tunity. That  complexity  which  ia  often'an  insuperable  obstacle  to 
the  proper  administration  of  justice  in  the  court  of  law  is  one  of  the 
very  grounds  for  the  exercise  of  equitable  jurisdiction.  It  cannot, 
indeed,  be  truly  said  that  this  court  delights  in  complication,  but  it 
can  be  truly  said  that  no  complication  of  interests  or  of  parties  sup- 
plies too  severe  a  strain  for  its  machinery.  There  is  a  saying  that 
courts  of  equity  delight  to  do  complete  justice  and  not  by  halves. 
This  maxim  has  grown  out  of  the  desire  of  the  court  completely  to 
decide  every  matter  involved  in  the  litigation,  so  that  there  may  be 
no  roote  o{  oontrovera^  left  oiit  of  which  other  8\iit8  may  spriiig. 
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§  $97.  Equity  Intiitt  on  Determininir  Whole  Controreny. 

Not  only  this,  the  court  of  equity  does  not  encourage,  and  Bome- 
times  will  not  even  tolerate,  the  bringing  of  a  suit  to  settle  only  a 
part  of  a  controversy,  where  the  whole  may  be  conveniently  deter- 
mined in  one  suit.  It  will  not  allow  a  single  cause  of  action  to  bo 
split  up  into  two  or  more  branches.  Thus  a  bill  will  not  lie  for  a  part 
of  an  account     The  suit  should  cover  all  the  matters  of  account.* 

§  39S.  Scope  of  Suit  Limited  to  Proper  luaes. 

Now  it  ia  not  to  be  supposed,  merely  because  Uie  procedure  of  the 
court  of  equity  ia  well  adapted  to  the  solution  of  complicated  causes, 
that  this  court  should  for  that  reason  unduly  encourage  the  bringing 
of  complicated  matters  before  it  Naturally  the  court  requires  that 
each  particular  suit  or  eontroveray,  as  presented  to  it,  should  first  be 
reduced  to  ita  simplest  practicable  terms,  so  to  speak.  There  is  a 
limit  to  the  Intimate  ramifications  of  every  controversy.  So  far  as 
it  may  be  necessary  to  follow  out  the  threads  in  order  to  do  complete 
justice  in  the  particular  suit  or  controversy  the  court  will  pursue 
them,  but  so  far  as  this  is  not  necessary  the  parties  will  be  left  to  get 
their  rights  adjusted  in  some  other  \;ay  or  in  some  other  suit  What 
we  mean  by  this  is  that  the  court  of  equity,  in  each  suit,  will  confine 
itself  as  far  as  "practicable  to  the  matters  and  issues  properly  inci- 
dent to  the  single  controversy.  It  will  not  permit  anything  and 
everything  to  be  brought  into  one  suit  No  question  connected  with 
equity  practice  has  given  more  trouble  or  has  been  more  fully 
examined  than  that  which  pertains  to  the  legitimate  scope  of  the  suit 
in  equi^.  What  matters  and  subjects  can  be  brought  within  the 
compass  of  one  bill  t  This  is  sometimes  very  difficult  to  answer,  and 
it  is  not  made  easier  by  the  existence  of  the  great  number  of  decisions 
in  which  the  question  has  been  dealt  with  in  one  aspect  or  another. 

g  S98.  Wlien  Bill  Said  to  Be  Xnltitariou. 

If  a  bill  in  equity  haa  too  large  a  scope,  in  the  sense  of  embracing 
more  than  one  subjectrmatter  or  in  the  sense  of  bringing  parties 
into  the  c(mtroversy  who  are  not  necessarily  or  properly  connected 
with  it,  so  that  for  this  reason  the  court  of  equity  will  refuse  to  enter- 
tain the  suit,  the  bill  is  aaid  to  be  multifarious.  This  expression 
refers  to  the  manifold  character  and  too  great  complexity  of  the  twoea 

iTuntaf  V.  Vvntaj  (1881)  1  Vara.  S8, 
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presented  in  the  suit  Of  course  in  diffeMnt  soiti  diffwent  degveM 
of  complexity  may  well  be  tolerated.  It  ia  only  when  too  many  issues, 
matters,  or  parties  are  brought  in,  that  the  bill  is  said  to  be  multi- 
farious. 

Multifariousnees  may  be  defined  as  the  improper  joining  of  dis- 
tinct and  independent  matters  in  one  bill,  or  the  improper  joinder  of 
parties  not  connected  with  the  controversy,  in  its  proper  and  l^iti- 
mat«  scope.  If  the  situation  is  such  that  the  court  will  tolerate  the 
joining  of  several  diiferent  matters  in  the  one  suit — as  it  always  will 
when  this  is  absolutely  necessary  to  the  doing  of  complete  justice 
and  to  the  proper  solution  of  the  main  oontroreray — the  bill  is  not 
said  to  be  multifarious,  howsoever  complex  it  may  be.  Multifarious- 
neaa  is  a  purely  relative  term  and  simply  means  that  degree  of  com- 
plexity which  the  court  will  not  tolerate  under  the  particular  cireum- 
stiincea  and  conditions  of  the  casa  It  is  the  "  attempt  to  embrace  in 
the  same  suit  two  or  more  distinct  flubjects,  whether  it  be  the  uniting 
in  one  bill  of  several  unconnected  matters  against  a  single  defendant, 
or  the  demand  of  several  matters  of  an  independent  nature  against 
several  defendants."  ' 

S  400.  Subject  Hot  Bedneible  to  Sellnlte  RiiIh. 

In  this  chapter  we  shall  attempt  to  make  an  intelligible  pre«enta- 
tion  of  the  principles,  rules,  and  considerations  by  which  the  courts 
are  governed  in  determining  whether  a  bill  is  multifarious  or  not,  as 
those  principles,  rules,  and  considerations  have  been  worked  out  in 
the  federal  courts.  However,  it  may  be  said  at  once  that  the  general 
principles  applicable  here  are  very  few.  What  has  been  said  on  this 
subject  by  the  courts  is  valuable  as  embodying  suggestions  rather  than 
as  embodying  general  principles.  As  a  consequence  general  state- 
ment*, even  when  they  are  carefully  formulated  by  the  courts,  are 
not  very  helpful  except  in  so  far  as  they  are  interpreted  in  relation 
to  the  particular  facts  of  the  case.  In  no  department  of  equity 
pleading  and  practice  is  it  more  necessary  to  analyze  the  cases  with 
care.  This  will  be  our  excuse  for  presenting  the  subject  of  multi- 
fariousness with  fuller  illustrations  than  might  otherwise  be  deemed 
desirable.  It  is  reasonable  to  suppose  that  where  the  courts  have  had 
much  trouble  heretofore  tbey  will  encounter  difficulties  hereafter. 
We  shall  present  a  considerable  number  of  illustrations  carefully 
draim  from  the  cases.    They  are  not  all  harmonious,  but  tb^  oerv9 

iNorris  V.  HmbUt    (IBM)    £2  Fel4ai,  403. 
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ynU  eaough  to  iiillioate  the  range  of  judicial  discretion  applied  ia 
regard  to  Uiis  eubject. 

g  401.  Each  Caae  Unit  Be  Iktemiifd  n  Owi  Taett, 

We  b^in  hj  obaerring  that  the  snin  and  sabstauce  of  all  the  wisdom 
to  be  collected  from  the  deciaiona  is  diat  each  case  must  be  determined 
on  its  own  peculiar  circumstances.  No  suit  fumiBhes  any  absolute 
criterion  for  a  different  suit.  The  whole  subject  of  multifariousness 
depends  upon  considerations  of  propriety  and  couTenience  taken  with 
due  reference  to  the  circumstances  of  each  case.  This  truth  certainly 
simplifies  the  problem  very  much,  and  a  frank  recognition  of  it  by 
the  courts  is  calculated  greatly  to  lighten  their  labor  in  dealing  with 
the  subject.  The  trouble  is  that  this  very  simple  principle  has  been 
a  long  time  in  obtaining  recognition.  During  a  great  part  of  the  past 
the  courts  of  equity  seem  to  have  struggled  with  the  problem  of  mul- 
tifariousness on  the  supposition  that  some  definite  criterion  existed 
or  might  be  discovered  by  reference  to  which  all  doubts  could  be 
resolved  in  every  ease,  but  no  sooner  had  any  one  role  been  formulated 
than  cases  arose  to  upset  it  In  the  end,  the  inconsistent  results 
reached  in  the  different  cases  gradually  brought  the  courts  to  a  recog- 
nition of  the  truth  that  the  question  of  multifariousness  is  one  to  be 
determined  on  the  peculiar  facta  of  each  case. 

§  40S.  Tendenoy  of  Late  BeoiiiOBS. 

The  later  cases  show  an  increasing  tandenqy  to  avoid  the  applica- 
tion of  strict  and  technical  rules  and  to  deal  with  the  objection  of 
multifariousness  as  being  one  addressed  to  the  sound  discretion  of  the 
court.  The  discretion  of  the  court  must  be  appealed  to,  but  that  dis- 
cretion will  always  of  course  be  exercised  within  the  limits  of  the 
principles  which  govern  good  pleading,  and  with  an  eye  to  oonsidera- 
tiiHis  of  ooDvenienco." 

§  408.  Tndloial  Diioretion. 

A  discretion  to  be  exercised  "  within  the  limits  of  the  principles 
which  govern  good  pleading  "  supplies  then  a  starting  point  for  our 
discussion ;  but  this  sinister  expression — "  within  the  limits  of  the 
principles  which  govern  good  pleading  " — itself  embodies  a  limitation 
which  threatens  to  confound  us  and  in  e  measure  to  destroy  the  value 

*  LaUgli  Zine  tie.  Co.  r.  New  Jersey   New    Hunpihin 
Zine  etc.  Co.    (1800)    4.1   Ved.  MS,  MS;    (1903)    56  C.  C 
Bq.  Prac.  Vol.  I.— 18. 
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of  the  proposition  u  a  whole.  We  must  ootutantly  bear  in  mind  ihat 
the  rules  ih&t  ma;  be  laid  down  are  to  be  taken  as  suggestive  merely 
and  not  as  precise  definitions  of  nnb^iding  rules  of  practice.  The 
idea  that  the  question  of  multifariousness  must  always  be  determined 
on  the  particular  facts  of  eadi  case  upon  due  reference  to  considera- 
tion of  discretion,  oonrenience,  and  administratire  policy,  has  been 
well  expressed  by  the  oonrtB  on  many  occasions.  One  of  the  beet 
expositions  of  it  is  found  in  a  case  tried  at  circuit  before  Brewer  and 
Thayer,  JJ. 

Ohaffln  v.  Hiia  (1BS9)  30  F«d.  SS7,  B90:  CerUin  Undi  were  Mid  to  C.  and  a 
deed  wKB  drktm  eonvejring  the  property  to  her.  By  a.  tnistAke  of  the  scrivener  the 
deed  convejfid  only  a  life  estAta  to  her  with  reniAinder  to  her  bein,  wherefte  it 
should  b«ve  been  made  to  convey  a  fee  einiple  to  ber.  Afterwarda  the  miatake  was 
dlacovered,  and  a  bill  was  filed  in  the  oourts  of  the  state  where  the  land  lay  to 
refonn  the  deed.  A  decree  to  this  effect  was  rendered,  but  it  so  happened  that  ibe 
heirs  at  law  of  C.  were  not  made  parties  to  the  bill.  By  ■ubaequBnt  conveyancM, 
the  title  Ic  the  property,  ostensibly  a  fee  simple  interest,  paand  to  one  Cbaffin 
who  subsequently  became  aware  of  the  defect  in  his  title.  Chaffin  anployed  one 
Hull  to  represent  him  as  his  agent  in  the  management  of  the  property  and  informed 
him  of  the  defect  in  the  title.  After  the  death  of  ChafBn,  Hull  wa^i  retained  as 
agent  for  the  property  and,  while  acting  in  tbie  capacity,  enterad  into  a  conspir- 
acy with  other  persons  whereby  the  interest  of  the  beln  of  the  original  grantee 
vere  bought  up  in  the  name  of  one  of  the  conspirators.  While  apparently  contin- 
uing as  agent  for  the  parties  who  claimed  through  ChaCBn,  Hull,  in  furtherance 
of  the  conspiracy,  caused  legal  proceedings  to  be  instituted.  These  were  collusively 
conducted,  with  the  result  that  possession  was  transferred  to  this  purchaser. 
On  these  facts,  a  bill  was  filed  by  the  parties  claiming  under  Chaffln.  The  prayer 
was  to  the  effect,  first,  that  the  court  should  decree  that  the  prior  reformation 
of  the  deed  by  the  court  of  the  situs  was  effective  even  against  the  heirs  of  C. 
though  they  had- not  been  made  parties  to  that  proceeding;  secondly,  if  such 
relief  could  not  be  granted,  that  the  court  should  now  decree  a  reformation  of 
the  original  deed  correcting  the  mistake  as  against  the  heirs  and  remaindermen; 
thirdly,  if  relief  could  not  be  grant«d  under  either  of  the  other  alternatives,  that 
the  court  should  decree  that  (he  proceedings  by  which  the  l^al  title  to  the  ramain- 
der  interests  had  beetwue  vested  in  the  co-cODspirator  of  Hull  were  in  breach  of 
trust,  and  that  said  title  was  acquired  and  held  in  trust  for  the  plaintiffs. 

It  was  insisted  that  the  bill  was  clearly  multifarious,  but  tills  contention  was 
overruled.  Said  Thayer,  J.:  "The  bill  unquestionably  statoi  twodistinctgrounds 
for  equitable  relief.  In  the  flrst  place  complainants  seek  to  establish  their  title 
and  right  to  the  possession  of  a  certain  piece  of  property  by  the  reformation  of 
a  deed  under  which  defendants  claim  and  hold  possession.  In  the  second  place, 
they  charge  the  defendants  with  having  acquired  the  title  which  they  now  bold 
by  acts  that  were  constructively  fraudulent,  and  on  that  ground  they  ask  a  decree 
adjudging  that  the  defendants  hold  the  property  as  tnute:;  for  the  complainants. 
Because  complainants  seek  relief  on  two  distinct  and  independent  equitable 
grounds,  the  bill  under  some  circumstances  might  be  adjudged  multifarious. 
But  it  is  apparent  that  the  parties  proceeded  against  are  proper  parties  to  the 
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bill  eonsiderGd  in  either  aspect,  and  that  none  of  the  defendants  can  sa;  that  they 
are  called  upon  to  answer  chan^eg  in  which  thej  have  individually  no  concern. 
Furthermore,  while  two  founds  of  relief  are  stated,  yet  the  relief  sought  in 
each  instance  aftecta  the  title  to  one  and  the  same  piece  of  property,  and  concerns 
all  of  tbe  defendants.  If  we  should  hold  the  bill  to  be  multifarious  and  compel 
the  complainants  to  elect  on  which  ground  they  wilt  stand  and  proceed  to  trial, 
1  can  see  no  reason  why  they  might  not  tile  a  second  bill,  if  defeated  on  the  first, 
ailing  in  such  aecond  suit  the  same  cause  of  action  that  we  compel  them  to 
abandon  in  this.  Defendants  must,  in  any  event,  as  it  appears  to  me,  meet  the 
arermenta  of  the  bill  in  both  of  its  aspects,  either  in  this  suit,  or  in  another  suit. 
If  tbe  bill  ia  retained  in  its  present  form,  I  cannot  see  that  it  will  occasion  any 
confusion  in  putting  in  the  proofs,  oi  interfere  with  the  orderly  conduct  of  the 
trial,  or  put  the  defendants  to  any  disadvantage.  1/  it  shall  appear  that  the  form 
of  the  bill  baa  enhanced  the  cosU  unnecessarily,  we  can  easily  regulate  that  mat- 
ter by  appropriate  orders  at  tbe  conclusion  of  the  case." 

In  the  same  case  Brewer,  J.,  used  these  words;  "Distinct  and  independent 
causes  of  action  cannot  be  conjoined  in  the  same  suit;  and  yet  it  has  been  said 
by  tbe  supreme  court,  and  is  the  voice  of  many  authorities,  that  no  fixed  rule 
can  be  laid  down  as  to  the  matter  of  multifariousness;  that  each  case  must  stand 
upon  its  peculiar  facts,  and  while  independent  causes  must  not  be  joined  in  one 
bill,  neither  should  a  defendant  be  unnecessarily  burdened  with  two  suits.  Now 
In  this  cause  the  ccMnplainants  are  all  interested  in  the  one  result;  tbe  defendants 
also  are  all  jointly  interested.  There  is  no  difference  of  interest  between  any  two 
of  the  complainants  or  any  two  of  the  defendants.  The  ultimate  result  sought 
to  be  reached  by  tbe  bill  upon  whichever  claim  it  may  be  obtained  is  the  same, 
to  wit,  a  decree  that  the  complainants  are  the  owners  of  the  full  equitable  title; 
that  the  defendants  bold  the  Ic^l  title,  and  hold  that  title  in  trust  for  the  com. 
plainants,  and  ought  to  be  divested  of  it,  and  ought  to  surrender  possession, 
and  ought  to  account  for  rents  and  profits.  So,  there  being  a  unity  of  interest  in 
the  parties  complainant  and  the  parties  defendant,  a  single  property  the  subject- 
matter  of  Iitigati<«,  and  a  single  ultimate  purpose  tbe  object  of  tbe  suit,  we  1ibt« 
concluded  that  in  the  interests  of  justice  and  equity,  and  a  speedy  settlement  of 
the  title  to  that  property,  the  court  is  justified  in  holding  that  tbe  bill  is  not 
multifarious." 

1.  Hale  V.  AUinton  (IMS)  188  U.  S.  77,  47  L.  ed.  302;  On  this  point  of  multi- 
fariousness as  affected  by  the  considerations  of  convenience  and  utility  in  each 
case,  Mr.  Justice  Peckham  said:  "Each  case,  it  not  brought  directly  within  the 
[vinciple  of  settle  precedii^  case,  must,  as  we  think,  be  decided  upon  its  own 
merits  and  upon  a  survey  of  the  re»l  and  substantial  convenience  of  all  partieii. 
the  adequacy  of  the  legal  r«tnedy,  the  situations  of  the  difTcrent  parties,  the  points 
to  be  contested  and  the  result  which  would  follow  If  jurisdiction  should  be  assumed 
or  denied :  these  varions  matters  being  factors  to  be  taken  into  consideration  upon 
tbe  question  of  equitable  jurisdiction  on  this  ground,  and  whether  within  reason- 
able and  fair  grounds  the  suit  is  calculated  to  be  in  truth  ons  which  will  prac- 
tically prevent  a  multiplicity  of  litigation  and  will  be  an  actual  eonvenience 
to  all  parties,  and  will  not  unreasonably  overlook  or  obstmet  tbe  material  Inter- 
ests of  any." 

2.  ChMolm  o.  Johnaon  (1901)  1(M  Fed.  191.  211,  per  Bradford,  J.:  "The 
«bj«ction  of  multifariousness  is  one  which  addreniies  itself  to  the  sound  discretion 
of  the  court  td  be  exercised  with  a  view  to  the  position  of  the  parties  am)  the 
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cireniMtaiKM  of  the  partieolAr  caae,  but  not  witbout  Ttf^rd  to  foaduBCMtail  prfn- 
ciplea  eontrolllng  cqui^  procedure.  While  e*re  ahould  he  tkken  to  Avoid  »  depar- 
ture from  those  elaaeatary  nilee  which  long  eiperience  haa  ebowD  beat  ealculaled 
on  the  whole  to  secure  eimplieitj  and  certainty  id  the  detenulnatton  of  lilif^UO 
caaes  and  prevent  an  unneceeeaT]'  and  embarraseing  joindrr  of  parties  or  cauiiea 
of  action  in  one  suit,  it  equally  should  be  observed  to  avoid  the  annoyawe  and 
expense  which  would  result  frtan  an  unnecessary  multiplicity  of  suits." 

3.  ilUm  V.  Luke  (1006)  141  Fed.  6M,  696,  I^F-ell,  Cireuit  Judge,  observed: 
"  It  is  not  poseible  to  state  with  precision  a  test  of  multifariousnesa  univentalljf 

'  applicable.  The  court  is  of  opinion  that  the  trial  and  decision  of  the  matters 
herein  presented  concerning  all  these  defendants  can  moat  conveniently  be  had  in 
one  proceeding,  and  that  this  may  be  done  without  injustice  to  anybody." 

4.  Mill*  V.  Ifitnl  (188T)  38  Fed.  129,  Shlpnan,  J.,  said:  "  1  have  intentionally 
retrained  from  a  diacussion  of  the  general  principles  in  r^srd  to  multilarioun- 
nesB,  mindful  that  tlie  attempt  to  state  abstract  propositions  in  regard  to  the 
subject  is  not  fruitful  of  ijenefil.    '  Every  case  must  be  governed  by  its  own  cir- 


6.  Wetfin^koMe  Air  Brake  Co.  e.  JCanaat  Oify  So.  B.  Co.  (C.  C.  A.;  1906]  71 
C.  C.  A.  1,  187  Fad.  26,  31,  per  Sanborn,  Circuit  Judge:  "  The  vice  of  mnltifari- 
ousness  is  the  union  of  causes  of  action  which,  or  of  parties  whoae  claims,  it  la 
either  Impraetieal  or  inconvedieot  to  bear  and  adjudicate  In  a  single  suit. 
Where  this  vice  does  not  exist,  where  it  is  as  practical  and  oonvenieBt  for  the  eovrt 
and  the  parties  to  deal  with  the  claims  or  causes  of  action  presented,  and  the 
parties  joined  by  a  petitioii,  in  one  suit  as  in  many,  the  pleading  Is  not  multi- 
farious, and  it  should  be  sustained.  It  is  more  praeti^l  and  oonvenient  to  hear 
and  determine  all  the  claims  a  petitioner  makes  for  the  same  relief  against  the 
same  defendant  in  a  single  suit  than  in  several  actions,  and,  to  {t^event  a  multi- 
plicity of  suite  and  compel  the  presentation  of  all  such  claims  in  the  same  action, 
the  rule  has  been  established  that  a  judgment  between  the  some  parties  Upon  the 
same  demand  eatopa  them  from  again  litigating  eveiy  admisaible  matter  which 
might  have  been  olTered  to  sustain  or  defeat  that  claim  or  demand.  Hence  the 
union  of  several  causes  of  action  for  the  same  demand  or  relief  In  m  bill  or  peti- 
tion does  not  constitute  multifariousness."  t 

%  404.  Objection  of  Hnltifarioiunen  Kot  FiTored  by  Coarts. 

The  objectian  of  mnltifitriotianesa  is  not  looked  upon  with  mtich 
favor,  and  it  ia  one  that  addresses  itself  to  the  discretion  of  the  court, 
A  suit  wilt  not  be  thrown  out  for  this  fault  except  in  a  clear  case. 
Though  a  hill  ia  multifarious,  in  the  sense  of  embracing  more  than 
one  subject,  it  will  yet  be  sustained  if  eiich  procedure  is  neoesaarj  or 
highlj  conducive  to  the  administration  of  juatiee.  The  rule  against 
multifariouenesB  looks  to  the  prevention  of  needless  expense,  complex- 

4  CJrt«);Gatnefl  v.Chew  (1B44)  StToW.  126   Fed.    SI9:    Hayden  v.    Thonipson 

619.  11  L.  ed.  402.  (1895)   17  C.  C.  A.    692.  71    »*d.    »! 

•  Bee  Cromwell  r.    County    of    Rac,  Stafford  Nat.  Bank  P.  Sprague  (1891) 

tlffffl)  94U.  S.  3fll.24L.  ed.  insi  Board  8  Fed.  377;  Weir  r.  Bay  BUte  Qas  Go. 

of  Com'rBf.Platt  (IfiOT)  2flC.C.  A.87.  (1808)   91   Fed.  940. 
79  Fed.   S67;   Moody  v.  Flagg    (1903) 
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itj  of  the  proceedings,  and  unnecessary,  prolixity  of  the  pleadings,  all 
of  which  manifeady  tend  to  delay  and  annoyance."  As  has  been 
truly  said,  the  objectirai  of  multifariousness  is  often  taken  but  seldom 
sustained.^  When  certain  very  rudimentary  conceptions  of  propriety 
are  fulfilled,  the  sphere  in  which  a  bill  beeomee  objectionable  for 
muUifariousneas  ie  a  rather  circumBcribed  one.  It  is  only  when  tho 
defect  becomes  bo  pronounced  as  to  constitute  an  obstacle  to  the  proper 
adnunietratioB  of  justice  that  the  courts  are  inclined  to  entertain  it^ 

When  BiU  Not  Multifariou» — General  Doctrine  Illustrated. 
%  40S.  CttMmoD  triat  <A  Xitigatioa. 

A  bin  is  not  necessarily  rendered  multifarious  by  reason  of  tJae 
fact  that  there  may  be  united  in  it  several  causes  of  actita.  If  all  the 
differeiU^  eauses  of  acticm  united  in  the  bill  grow  out  o(  iha  same  trans- 
action, and  if  all  of  the  defendants  are  interested  in  the  same  rights, 
and  the  relief  against  each  is  of  the  same  general  character,  the  bill 
may  be  maintained.^ 

No  hill  is  multifarious  that  preBents  9  oomoaoa  point  of  UtigaUon, 
the  decision  of  which  will  affect  the  whole  subject-matter,  and  will 
settle  ^3&  rights  of  all  the  parties  to  dw  suit ;  and  it  is  not  indis- 
pensable that  all  the  parties  should  have  an  interest  in  all  the  matters 
contained  in  the  suit,  but  it  is  sufficient  if  each  party  has  an  interest 
in  some  material  matters  involved  in  the  suil,  and  they  are  connected 
with  the  othera.^** 

§  406.  Fartiea  Having;  Commffli  Interat. 

If  all  the  parties  plaintiff  to  a  suit  have  a  common  interest  in  tbe 
subject-matter  of  the  litigation,  it  is  not  necessary  that  they  should 
all  be  iirt^ested  to  tlie  same  exteat. 

(Biwftra  «.  RoHenOul  {IWl)  IM  iBftrcna  v.  OatM  (1S98)  S9  Fed.  791, 
F«d.  136.  32  C.  C.  A.  S4G. 

1  United  Cigiirette  etc  Co.  t).  Wright  m  Brown  n.  Deposit  Co.  (18SS)  128 
(1904)    132  Fed.  107.  U.  S.  403,  412,  32  L.  ed.  468,  470,  9  Rup. 

The  author  may  be  permitted  to  ob-  Ct.  127;  Hajden  r.  Thompaon  (1895) 
MTM  thkt  prMt[t!oiier«  ^neraU;  are  36  U.  S.  App.  361,  17  C.  C.  A.  E92,  71 
toowueh  (pven  to  the  halM  of  interpcw-  Fed.  SO;  Lewis  «.  Loper  (ISOl)  47  Fed. 
ing  frivdous  demuners  mUing  the  260;  Prmtioe  c.  Sttvage  Co.  (1.698)  7 
quettion  of  multifariousneu.  In  .one  C.  C.  A.  2B3,  .&B  Fed.  437j  CwrrBji  v. 
ease  that  came  under  o<ir  notice,  fifty-  Campion  (1898)  29  C.  G.  A.  26,  85 
five  demurrerB  are  filed  to  one  bill  on  Fed.  67,  70;  Burlington  etc.  Bank  u. 
Uhs  groand  alone.  See  Demiison  Hfff.  VAty  at  Clinton  ('19ftl)  106  ed.  86I>- 
Co.  V.  Thomas  Mfg.  Co.  (1899)  94  Fed.  Rogers  v.  Penobscot  Mln.  Co.  (C.  C.  A.: 
SSe.  IWTi  83  C.  C.  A.  38(1,  JM  Fed.  OW. 

■  Da  HietapoHi  v.  lAwrenoe    (190e) 
lU  F«d.  7«8. 
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1.  ahieUt  c.  Tkomat  (1S55)  18  How.  253,  15  L.  ed.  368:  A  suit  In  dutnoery 
twd  been  BUceeflRfullj'  Utigatf^  in  the  oourts  of  Kentucky  b;  certAln  heirs  aoA  dis- 
tributeea  intereBted  in  an  estate,  and  a  decree  bad  been  entered  in  their  favor  for 
Bums  of  money  respectively  due  them  from  the  adminietratris  and  her  hiuband. 
A  bill  was  afterwards  filed  in  the  federal  court  by  the  same  and  other  heirs  and 
distributees  of  the  estate  to  carry  the  decree  of  the  Kentucky  court  into  efTect. 
It  was  held  tbat  notwithstanding  the  plaintiffs  were  severally  interested  to  a  dif- 
ferent extent  in  the  estate,  the  bill  was  not  multifarious.  The  court  observed  that 
the  subject  of  tlie  suit  was  a  title  common  to  all  the  pialatiffs  and  was  founded  on 
their  relation  to  a  common  ancestor,  and  it  was  added:  "The  difTerent  portions 
or  shares  into  which  the  subject  may  be  divisible  amimgst  thefflselves  can  have  no 
effect  upon  the  nature  or  character  of  their  title  derived  as  above  mentioned ;  and 
which  in  its  character  is  an  unit,  and  cannot  be  objected  to  for  inconsiHtaney  or 
diversity  of  any  kind.  They  seek  an  account  and  the  recovery  of  a  subject  claimed 
by  their  common  title,  or  an  equivalent  for  that  subject,  against  persons  charged 
with  having  t^  fraudulent  conibinatian  withheld  and  diverted  that  subject,  and 
who,  by  such  combination  and  diversion,  rendered  themselves  equally,  jointly,  and 
severally  liable  therefor.  Upon  the  face  of  this  statement  it  would  be  consistent 
neither  with  justice  nor  convenience,  nor  consistent  with  the  practice,  to  turn  the 
appellees  round  to  an  action  or  actions  at  law,  for  any  aliquot  parts  of  each  upon 
a  division  of  this  subject  claimed  under  their  common  title,  and  which  aliquot 
portions  would  have  to  be  ascertained  by  an  account  which  would  not  depend 
upon  the  question  of  liability  of  the  defendants." 

§  407.  Exiitenoe  of  Nameroni  Coniliotui^  Clumi  over  One  Hatter. 

Where  the  flubject-matter  of  the  controversy  is  encumbered  with 
many  conflicting  claims,  equity  will  entertain  a  suit  for  determining 
and  adjuBting  all  these  interests  at  once.  If  the  object  of  the  suit 
be  single,  but  it  happens  that  different  persons  have  separate  interests 
in  distinct  questions  that  arise  out  of  that  single  object,  such  persons 
should  be  brought  before  the  court  in  order  that  the  suit  may  conclude 
the  whole  object." 

1.  OnaU  V.  Phanite  Im».  Co.  (tSST)  121  V.  6.  106,  30  L.  ed.  006.  7  Sup.  Ct.  841 : 
The  plaintiff  was  cettui  qut  Iniet,  either  originally  or  by  purchase,  under  twenty- 
six  deeds  of  trust.  These  instruments  had  been  executed  by  one  Qrant  on  real  prop- 
erty. Some  of  the  trust  deeds  covered  only  one  lot,  aome  embraced  two  or  more 
lots,  and  one  embraced  all  the  property.  There  were  five  different  sets  of  trustees. 
The  object  of  the  hill  was  to  foreclose  Grant's  equity  of  redemption.  It  appeared 
that  there  were  a  number  of  Judgment  and  mechanic  liens  affecting  a  number  of 
the  different  lots,  also  that  a  number  of  purchasers  from  Grant  were  int«rested 
in  parts  of  the  property.  It  was  held  to  be  a  situation  where  it  was  "  eminently 
proper  and  indeed  Indispensable,  if  a  dear  title  waa  to  be  given  by  a  sale,  to  adju- 
dicate all  of  the  claims  in  one  suit." 

2.  Chaae  v.  Oamton  (1891)  47  Fed.  874:    A  national  bank  hypothecated  a  num- 

Seaboard    etc.    R.    Co. 
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ber  of  notes  with  another  bank  to  aecure  a  loan.  Subsequently  the  national  bank 
beeaine  insolvent.  Thereupon  certain  of  its  creditors,  having  recovered  judgments 
against  it,  gwmished  the  bank  with  which  the  notes  bad  been  bypothecated  and 
sought  to  fix  a  lien  thereon.  A  receiver  was  appointed  for  the  defunct  bank,  and 
he  tben  filed  a  bill  against  the  bank  holding  the  notes.  In  this  bill  he  sought  to 
recover  possession  of  the  notes,  subject  of  course  to  the  original  debt  lor  which 
they  v^n  hypothecated.  The  several  judgment  creditors  were  made  pArties,  and 
the  validity  of  their  claim  as  lienholdera  under  the  garnishment  was  catted  in 
question.     The   situation   was   held   to   justify   equitable   intervention. 

3.  Botim  v.  Baugtm  ( 1904)  140  F^.  182 :  The  bill  alleged  a  dominant  ownership 
in  the  plaintiff  of  certain  water  rights  derived  by  grant  and  contract  from  a  water 
power  company,  also  serious  interference  therewith  by  the  defendant  for  which 
InjimctionBl  relief  was  sought.  In  addition  to  the  water  ocntpsny  itself,  holders 
of  its  bonds  were  made  parties  defendant.  The  court  observed  that  such  bond 
holders  were  in  tlM  position  of  mortgagees  and  that  inasmuch  aa  the  bill  was  in 
the  nature  of  a  suit  to  qniet  title,  rather  than  one  for  spedfio  performanoe,  sndi 
mortgagees  were  properly  made  parties. 

§  408.  Determinatioii  of  Whole  Goutrom^. 

A  court  baring  jurisdiction  for  one  purpose  will  proceed  to  deter- 
mine the  whole  case,  althou^  some  of  the  questions,  if  pr^ented 
separately,  would  not  furnish  a  basis  for  equitable  relief. 

1.  Poci/io  R.  A.  V.  Atlantic  d  Poo.  R.  Co.  (1SB4)  20  Fed.  277;  A  railroad  com~ 
pany  leased  its  tines  to  another  company  for  a  long  t«rm  of  years.  The  lessee 
company  defaulted,  and  a  bill  was  filed  by  the  lessor  seeking  an  accounting  in 
respect  of  the  proceeds  and  application  of  certain  bonds  issued  by  the  lessee,  and 
also  an  accounting  in  respect  of  the  damages  suffered  by  the  lessor  from  the 
failure  of  the  lessee  to  keep  down  interest  on  mortgages  covering  some  branch 
lines,  which  failure  resulted  in  the  foreclosure  of  those  mortgages  and  the  loss 
of  the  lines.    It  was  held  that  the  bill  was  not  multifarious. 

2.  United  Statai  v.  Quglard  {IBB7)  79  Fed.  21:  The  owner  of  land  filed  a  bill 
to  enjoin  the  unauthorised  cutting  of  timber  on  his  land  by  one  G.  He  also 
sought  an  accounting  for  timber  already  cut.  It  was  further  alleged  that 
certain  other  persons  had  received  tbe  timber  cut  trom  the  land  by  G.  These 
parties  were  mode  defendants  and  an  accounting  was  asked  against  them  as 
regarded  the  timber  received  by  them.  It  was  held  that  tbe  bill  was  not  multi- 
farious. 

§  409.  Prsyer  for  Incidental  and  8a1»rdin«te  Kellef . 

A  bill  cannot  be  considered  multifarious  by  reason  of  tbe  fact  that 
it  asks  for  some  additional  relief  incidental  or  contributory  to  the 
complete  solution  of  the  whole  controversy  and  to  the  proper  adjudica- 
tion of  the  rights  of  the  respective  parties  in  regard  to  tbe  principal 
subject-matter  of  the  suit,  there  being  no  inconsistency  between  the 
different  sorts  of  relief  asked  for.'^ 

1)  Olmsted  V.  City  of  Superior  (1907)  16S  Fed.  173. 
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Payne  v.  Book  (1666)  7  WUl.  425,  19  h.  ed.  200:  A  bill  'vu  Ued  bj  ft  dis- 
tributee •gainst  a  public  admiiiitrator  and  the  BUTPtirfl  <nt  hi*  offici*!  bond, 
aeeldng  sn  account  of  the  estate.  Inddentally  the  plaiiUff  prayed  that  the 
accounts  of  the  admiaiitrator  in  the  probate  court  be  opened  mkI  that  a  fwper 
fraudulently  obtained  from  tb«  plMntiff  bj  defendant,  acl(BOwM(ing  tbe  receipt 
of  plaiDtifTs  sliare  in  the  eetaU,  be  caaceled.  It  wa*  held  tlwt  the  biii  w«s  not 
muitifarioiu. 

The  joining  of  a  prayer  for  the  issuance  of  an  injmicrion  to  reatrain 
one  of  the  defendants  from  prosecuting  a  suit  at  law  will  not  render 
the  bill  moItiforiouB,  such  lelief  being  merely  auxiliary  to  the  nuia 
cause.*' 

§  410.  GaoH  of  Jlctimi  on  AaeiUuT  Contrant. 

Where  a  bill  is  brought  for  an  socounting  under  «  eontrwit,  any 
cause  of  action  arising  out  of  a  contract  subordinate  to  and  in  further- 
ance of  the  main  contract  may  be  joined  in  the  same  bill,  though  the 
ancillaiy  eoativct  nay  appear  to  Itare  been  made  witli  one  not  actu- 
ally a  party  to  the  main  contract,  «s  for  instance  a  guarantor  of  the 
performance  of  the  main  ocmtraot. 

O'Brien  v.  Ckamplain  etc.  Co.  (1901)  107  Fed.  338:  A  rftilroftd  ooiutruetion 
cumpany  contracted  to  pay  plaiutiff'a  epecifled  price  per  cubic  yard  for  building 
an  embanluDent.  The  estimatea  were  made  by  the  company's  engineer.  It  was 
asserted  tluit  these  estimates  were  fraudulent  or  mistaken  and  that  the  extent  of 
the  embankment  was  much  greater  than  the  estimates  showed.  As  a  result,  the 
plaintiff  was  unable  to  complete  the  work  within  the  stipulated  time,  and  for 
this  reason,  so  it  was  allied,  he  was  not  allowed  to  finish  it.  An  accounting  was 
sought  of  the  work  done  by  the  plaintiff,  and  damages,  also  for  breach  of  the 
contract.  In  the  same  suit  the  person  who  had  guaranteed  the  company's  agree- 
iDcnt  to  pay  for  the  work  was  joined  as  a  defendant,  and  as  agunst  him  it  was 
(urUier  alleged  that  in  order  to  induce  the  contract  he  had  himself  contracted 
t«  pay  an  additional  five  cents  per  cubic  yard.  It  was  held  that  this  indneing 
promise  of  the  guarantor  was  ancillary  to  the  main  contract  and  that  the  bill 
was  not  rendered  multifarious  by  reason  of  the  insertion  of  such  claim  in  the 
bill.  It  was  said:  "And  the  liability  on  the  agreement  for  the  five  cents  per 
cubic  yard  of  rubble  embankmeot  is  said  to  be  ptirely  at  law,  if  aafwbere.  But 
this  liability,  if  any,  is  for  the  same  number  of  cubic  yardi  of  sueh  embankment 
as  the  prfncipnl  parties  to  the  main  «OTitrai<t  may  be  liable  for;  and,  if  an 
accounting  is  necessary  as  to  them,  It  is  as  to  all,  to  ascertain  the  number  of  such 
yards.  The  making  of  the  guarantors  and  these  promisors  parties  to  the  bill  for 
such  an  accounting  doee  not  produce  multifariouBuese." 
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g  ill.  Party  Bad  ui  DoiUe  Capaeity. 

A  jointiier  of  two  causes  of  action  againBt  the  BRine  party  for  the 
same  relief,  <Hie  against  htm  as  an  individual  and  one  against  him  as 
an  officer,  does  not  mdte  a  bill  multifariona.^* 

A  bill  brooght  to  oiforoe  a  contract  lien  is  not  to  be  deemed  multi- 
farious by  reason  of  the  fact  that  it  also  seeks  to  enforce  tJie  personid 
liability  of  tJie  individual  whose  indebtedness  the  lien  aecnres.^"  But 
a  plaintiff  who  files  a  bill  <m  behalf  of  himself  and  other  stot^olders 
to  wind  up  a  k>aa  association  as  insolvent  cannot  be  permitted  in 
the  same  suit  to  undertake  to  impeach  his  own  debt  to  the  aasoi^ation 
(HI  the  gr«uad  of  fraud  and  aeOry.'" 

§  412.  Flaintifl  Asaerting  Biflerent  Titles. 

A  person  claiming  the  same  property  by  different  titles  may  assert 
all  hie  titles  in  one  bill. 

I..Va{My  o.  Ooddord  ^1SB8)  86  Fed.  «S;  The  plaintiff  Mserted  two  tjtiea  to 
the  iMtd  in  oentrovieny,  viz^  flmt  &■  Mie  deviNe;  and,  Becond,  m  sole  hnr  at  law. 
It  waa  held  tbat  tbe  bill  was  not  mnttlfarioua. 

Z.  StephetM  tu  WCarft  (1824t  9  Wheat.  602,  6  L.  ed.  146:  The  plaintiffB 
sought  to  enjoin  an  advene  judmuent  at  law  and  to  vindicate  their  right  to 
certain  land  which  wma  tte  BUbjeet  e!  the  cmtroren;.  Thef  claimed  nudeT  two 
disUnet  titiea,  oie  ^rtved  trtim  ■  pv^nption  warmnt  and  the  other  from  a 
treasncT  watMnL  The  4>iU  wns  held  not  to  be  multifarious.  Said  Marahall, 
C.  J. ;  "  It  *»j  bt  admitted,  tkftt  two  persons  cannot  unite  two  distinct  titles 
In  an  or^iaal  bill,  Altiiough  agahut  tbe  aame  peraon.  Such  a  proceeding,  if 
allowed,  might  he  ^xteaded  indeflmtelf,  and  might  give  such  a  oomplexitj'  to 
chancery  preceediaga  as  wouM  render  them  abnovt  Intermingle.  But  we  know 
of  no  pri>eiple  wbioh  Bhaill  prevest  a  penum  claiming  the  same  property  bjr 
different  titlee,  tram  aowrting  all  his  titke  in  the  same  bill." 

3.  Kitg«re  v.  Nonnan  (tN2)  119  Fed.  lOM:  This  wai  a  prooeedfalg  instituted 
by  tbe  hetrs  <rf  a  hnsband  and  wife  to  recover  landi,  the  title  to  which  was,  as 
to  part,  fa  tbe  busbanil,  as  to  part,  in  the  wife,  and  as  to  part,  in  botii  bn^Miiid 
and  wife.  Said  Speer,  Circuit  Judge ;  "  There  is  nothing  mnltifarions  in  a 
title  devolved  through  tbe  law  of  inheritance  when  the  title  is  vested  in  one  or 
tbe  oti)Br  or  both  of  the  paremts  of  the  pereon  luing." 

It  was  ^so  held  that  tiie  bill  was  not  rendered  mnltifarions  by  tbe  fact  tliat 
in  their  annver  the  defenduitB  set  np  a  number  of  different  titles  fnan  difbient 
sources.  It  was  observed:  "  It  cannot,  we  think,  be  insistal,  because  an  answer 
is  muttUarien^  that  tiie  Wl  ifadf  is  obnoxious  to  that  objection."  it 

iiangen  v.  Fawbwot  Mining  Co.  <C.  C.  A.;  lOOS)  68  C.  C.  A.  327,  131 
(C.  C.  A.;  IM?)  83  C.  G.  A.  m,  lU  Fed.  6S9.  But  ne  Barens  v  Oatea 
Fed.  «(W.  (C.  C.  A.;   1S98)   32  C.  a  A.  337,  89 

It  In^waoll  V.  Coram  (1903)  127  Fed.   Fed.  783. 
418.  IT  Compare  Kilgorev.  Honaaa  tl8021 

^aMBoaa    tp.    Sattoial    etc.    Aaa'n  118  Fed.  H08.  »— .v*«»(. 
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§  413.  PUistiift  DeriTing  Title  from  Common  SoBiee. 

Likewise  several  persons  claiming  property  or  rights  under  one 
title,  or  deriving  interests  from  a  common  source,  may  unite  in  a 
single  bill,  tliough  the  extent  of  their  several  rights  and  interests  is 
not  exactly  the  same;  and  one  or  more  parties  may  unite  in  one  bill 
various  causes  of  action  against  different  parties  where  the  respective 
titles  or  interests  of  the  defendants  are  derived  from  a  cointiioii 
source,  or  involve  a  common  subject-matter.  The  fact  that  separate 
suits  could  be  maintained  by  one  plaintiff  against  several  different 
parties  supplies  no  reason  why  they  should  not  all  be  joined  in  one 
suit,  if  the  plaintiff  prefers,  provided  the  mun  queetloD  in  cmtro- 
versy  is  the  same  as  against  each. 

1.  Oainra  r.  Chew  (1844)  2  How.  619,  11  L.  ed.  402:  A  bill  wm  filed  by  Ujn. 
(.'lark  Gninea  claiming  both  as  heir  and  devisee  agaiuBt  the  esecutors  of  a  will 
made  by  her  father  in  1811.  It  was  allied  that  the  proceedings  under  this  will 
n-ere  invalid.  The  purpose  of  the  bill  was  to  reach  and  recover  real  estate  which 
had  been  sold  by  the  executors  under  that  will  at  dltTeront  times  and  to  different 
parties.  Those  purchasers  were  joined  as  defendant*.  They  liad  a  common 
nource  of  title  but  no  cmnmon  interest  in  their  purchases.  It  was  held  that  Uie 
bill  was  not  rendered  multifarious  by  the  joining  of  these  parties  as  defendants, 
tor  the  reason  that  the  main  ground  of  the  defense,  namely,  the  validity  of  the 
will  ot  1811,  was  common  to  all  the  defendants.  There  could  be  no  doubt  that 
the  plaintiff  might  have  maintained  separate  suits  against  each  of  these  defend- 
ants, but  this  was  not  conclusive  against  her  right  to  join  them  all  in  one. 

2.  Oliver  v.  PiatI  (1846)  3  How.  333,  11  L.  ed.  622;  The  point  of  criticism 
uM  that  the  bill,  which  was  filed  to  subject  proper^,  united  the  claims  ol  twn 
different  proprietors.  Said  Mr.  Justice  Btory:  "We  are  of  opinion  that  the 
bill  is  in  no  just  sense  multifarious.  It  is  true  that  it  embraces  the  claims  of 
both  the  companies ;  but  their  interests  are  so  mixed  up  in  all  these  transactions, 
that  entire  justice  could  scarcely  be  done,  at  least  not  conveniently  done,  without 
a  union  of  the  proprietors  of  both  companies;  and  if  they  had  not  been  joined, 
the  bill  would  have  been  open  to  the  opposite  objection  that  all  the  proper 
parties  were  not  before  the  court,  so  as  to  enable  it  to  make  a  final  and  conclu- 
sive decree  touching  all  their  interests,  several  as  well  as  joint."  His  honor 
then  proceeded  to  quat«  with  approval  language  of  Lord  Cottenham  to  the  effect 
that  it  ia  impracticable  to  lay  down  any  rule,  as  to  what  consUtutes  multi- 
fariousnesa,  as  an  abstract  proposition;  that  each  case  must  depend  upon  its  oun 
circumstances;  and  much  must  necessarily  be  left,  where  the  authorities  leave 
it,  to  the  sound  discretion  of  the  court. 

3.  f7Iman  o.  laeger  (IS0S)  67  Fed.  980:  A  bill  was  filed  by  one  who  claimed 
to  be  the  owner  ot  an  undivided  half  interest  In  land,  asking  UuLt  his  title  be 
quieted  by  the  annulment  of  tax  deeds  which  had  been  executed  by  the  tax 
commissioner  to  sundry  persons  purchasing  different  portions  of  the  land  at  tax 
sales.  The  bill  also  asked  for  a  partition  sale.  It  was  held  that  the  bill  was 
not  multifarious  either  as  to  parties  or  subjert-matter.  Said  the  court:  "If 
we  hold  that  actions  of  law  should  be  brought  for  the  recovery  of  the  lands  sold 
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at  th«  tax  aate.  It  would  Involve  tlie  bringing  of  suits  agalnat  each  om  of  the 
detendftnta;  or,  if  the;  were  all  impleaded  In  one  action  of  ejectment,  each  one 
nmld  demand  a  separate  trial,  which  would  occasion  unusual  delaj,  and  greatly 
increase  the  cost  of  litigation.  The  purpose  and  object  of  this  suit  in  impleading 
BO  man;  in  one  action  ia  to  prevent  oppressive  and  vexatious  litigation,  wbicb 
is  not  only  nnneeeasarj,  but  is  often  unavailing,  as  it  might  prove  to  be  in  tbia 

4.  Bartford  Fire  Int.  Co.  v.  Botmer  etc.  Co.  (1890)  11  L.R.A.  623,  44  Fed.  ISl 
(1BS3)  58  Fed.  378,  6  C.  C.  A.  524:  A  fire  having  occurred,  arbitration  proceed- 
ings were  had  to  adjust  the  losa  as  against  the  several  insurance  coinpaniea 
which  had  issued  policies  on  the  propertj.  The  award  vas  made,  and  the  com- 
panies then  filed  a  bill  to  Bet  that  award  aside  for  misconduct  of  the  arbitrators. 
In  response  to  the  objection  of  multifariousness  in  this  bill,  it  was  said;  "The 
award  in  the  case  was  the  result  of  a  joint  submission  made  by  all  the  plaintiffs 
in  company  with  other  insurance  companies  and  defendant.  The  award  is  one 
instrument.  Each  of  the  plaintiffa  is  interested  in  the  award,  and  is  interested 
in  the  question  of  its  cancellation.  Hence  I  think  the  bill  cannot  he  said  to  be 
multifarious.     The  plaintiffs  have  a  common  interest  in  the  suit." 

6.  VortAern  Pac.  R.  Co.  v.  Walker  (1601)  47  Fed.  681:  A  railroad  company 
filed  a  bill  against  the  tax  collectors  of  twelve  counties  to  enjoin  the  collection 
of  taxes  levied  in  their  reapectivs  counties  on  lands  therein  situated.  The  taxes 
ware  levied  for  the  same  year  and  under  the  authority  of  the  same  law.  The  bill 
was  held  not  to  be  multifarious.  "  The  defendant's  claims  not  only  rest  on  the 
•tame  law  and  facts  but  arose  at  the  same  time  and  from  the  same  source."  tt 

6.  Allen  v.  Fairbanka  (1S91)  4S  Fed.  44S:  A  number  of  stockholders  in  a 
corporation  were  severally  compellable  under  a  state  law  to  make  payments  on 
Uie  debts  of  the  corporation,  their  liability  having  arisen  from  the  fact  that  they 
held  unpaid  stock.  They  all  joined  in  a  bill  to  force  another  stockholder,  subject 
to  the  same  liability,  to  make  contribution.  It  was  held  that  the  bill  was  not 
multifarious  though  the  claim  of  each  orator  was  different  frun  that  of  the  otbera. 

§  414.  latitnde  Allowable  In  Bniti  Bated  on  Fhind. 

Fraud  is  a  head  tinder  which  the  courts  may  well  pennit  some 
laxity  of  practice  in  regard  to  the  joining  of  separate  causes  of  action. 
By  Teason  of  ita  possible  ramification  through  many  different  transac- 
tions and  by  reason  of  the  fact  that  bills  to  relieve  against  fraud  often 
charge  collusion  and  eoncealment,  there  seems  to  be  really  no  situation 
where  the  conrte  would  ever  hold  a  bill  to  relieve  against  fraud  to  be 
multifarious,  provided  only  the  rights  of  the  parties  can  be  settled  and 
the  causes  joined  can  be  determined  with  convenience  and  propriety 
in  one  snit.*'  A  bill  may  be  filed  against  several  persons  relative  to 
matters  of  the  same  nature  forming  a  connected  series  of  acts  all 
intended  to  defraud  and  injure  the  plaintiffs  and  in  which  all  the 

It  This  caae  was  reversed  (hut  on  the 
point  of  jurisdiction  only)  in  (1863) 
148  V.  8.  SBI,  37  L.  ed.  4H. 
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defendants  were  more  or  less  concerned,  though  not  jointly  in  each  act 
nor  to  the  same  degree." 

1.  WiU^M  «.  Vtvti  (C.  C.  A.;  IBOS)  59  L.K^  <2G,  H  C.  C.  A.  213,  117  Fed. 
IM:  A  UU  vas  filed  to  set  &tida  «  vill  for  fi«ud  utd  undue  iafluenoe,  and  bIm 
to  Kt  aside  and  cancel  a  deed  of  real  estate  on  like  gronud  of  fraud  and  undue 
iuluenae.  The  p«nKMe  of  tbe  auit  waa  to  recover  from  tbe  defendant  a  half 
inteieat  in  eertain  real  eatate  beld  by  him  under  the  will  and  deed  in  qneation 
and  to  aet  tlioae  iaetrumente  aaide  aa  a  elond  on  the  pUintiff*B  title.  Both 
cauaes  of  action  were  of  an  equitable  nature,  both  grew  out  of  the  aame  traniac- 
tion  and  subject-matter,  and  both  depended  largelj  on  ^iie  aame  proof  and  eir- 
cuvatanoes.  It  was  held  that  the  bill  vaa  not  Knltifarioua,  there  being  nothing 
t«  ehow  that  anf  of  tlie  ddenduits  eoald  be  prejudiced  Ij  joining  the  two  eanac* 
of  action  in  om.ii 

2.  Fidelity  d  Depotii  Co.  v.  Dtpotit  Tnut  Co.  <19M)  143  Fed.  lS2i  Hie 
Order  of  Choaen  Frieada  Ii*d,  among  othera,  two  depoaitariea,  to  wit,  the  Eaaex 
Banlc  and  the  Fidelity  Trust  Company.  Its  moneys  were  deposited  in  tbeae  to  diOer- 
ent  accounts  and  were  paid  out  on  cheeks  drawn  in  a  specified  form.  The  supr^e 
treasuter  of  the  order  embeizled  its  funds  bf  first  establishing  a  new  acoount  in 
the  trust  company  in  his  name  as  suproDe  treasurer  and  afterwards  tranifnTii^ 
the  moaey  deposited  to  this  account  to  an  individual  account  in  the  Essex  Bank. 
The  treaaurer's  surety  paid  the  amount  of  ike  defalcation  and  became  assignee 
of  such  right  of  action  as  the  Order  of  Choaen  Friends  had,  or  was  supposed 
to  have,  against  the  trust  omnpan;  and  bank  by  reason  of  their  n^ligenee  or 
eomjdicity  in  suffering  the  funds  to  be  diverted  to  the  personal  use  of  the 
defaulter.  The  surety  then  filed  a  bill  agaioBt  both  the  tnut  company  and  bank 
and  sought  to  recover  moneys  for  which  they  were  alleged  to  be  jointly  liable  by 
reason  of  tbeir  negligenoe  and  craaplicity.  In  the  same  bill  the  plaintiff  Bought 
to  hold  the  trust  company  Beparately  Uahle  for  other  moaeys  wrongfully  misap- 
propriated and  paid  out  by  the  defaulting  treasurer.  It  was  objected  that  the 
bill  was  multifarious,  but  it  was  held  not  so.  In  discussing  this  question,  Cross, 
J.,  after  stating  the  general  principle  that  a  bill  will  not  be  held  multifarious 
merely  because  persons  having  no  immediate  connection  with  each  other  as 
regards  a  particular  claim  are  joined  as  defendants,  if  the  cause  of  action  is  the 
aame  sgalnrt  each  and  the  joinder  will  save  a  multiplicity  of  aujts  and  promote 
the  convenience  of  the  court  and  of  the  parties,  said:  "The  complainant  is 
(■terested  is  the  alleged  illegal  transactions,  and  in  all  of  then,  and  they  an  all 
of  the  same  eharaeter  and  grew  out  of  the  alleged  fraud  and  oabeulensit  <rf 
the  treasurer  ef  tdie  order  by  the  manipulation  of  its  depesits  in  and  between 
the  two  corporate  defendants.  As  to  some  of  the  matt«^  involved,  it  is  true  the 
Fidelity  Trust  Company  may  be  alone  responsible,  but  as  to  others  it  is  alleged 
that  It  and  the  demurrant  participated  in  them,  and  that  they  are  jointly  liable 
tberefu,  and  that  their  jotait  liability  grew  out  of  the  same  alleged  namrraoted 
abd  *a«protier  use  of  illegal  obecka  ibawn  bg'  t4ie  treaawer  of  the  orAer,  mA 
wltioh  were  so  drawn  lllsgally  and  Impnqterly  by  him  to  the  lutowledge  of  b*tit 

10  This  doctrbie  was  formulated  by  (i£lee  VJisinia^CataUti*,  «to.  Co.  c. 
Chancellor  Kent  in  Briakerhofl  «.  Hunt  Iw-  CoT^llUa)  jH  -C  Q.  A.  U, 
Brown  <]828)  a  Johna.  Cb.  13&.  113  Fed.  1.     ... 
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the  Mmdaita.  .  .  .  It  !■  furtkn  nibataniiallj  ehuged  m  the  bill  thnt  thew 
iUtgftI  matten  are  so  interwoTen  tbat  it  is  neeeesary  that  en  Mcount  be  taken 
of  all  tke  different  accounts  of  tbe  order  in  the  trust  eompanj'  and  in  the  bank, 
in  order  to  ascertain  not  onfy  the  rights  of  the  complainant  in  the  premises  but 
also  ttraw  of  the  defendants,  as  to  each  other  and  the  eon^inaat.'* 

A  bill  ailing  a  frandtilent  eonspiraej'  entered  into  for  the  purpose 
of  defT-anding  the  plaintiff  bj  obtaining  his  lands  for  less  than  their 
vahle  is  not  mnltifariona  becaase  relief  is  atm^t  in  (aspect  of  serera) 
distinct  transactions,  provided  all  those  transaetJons  are  alleged  to  be 
the  fruit  of  the  one  conspiracy,** 

JteUey  v.  Boetteker  (1808)  29  C.  C.  A.  14,  M  tei.  H:  A  bill  was  flted  seek- 
ing, chiefljr,  the  eancellatlon  of  a  deed  «hldi,  the  plaintiff  alleged,  had  baen 
obtained  t^  fraud.  Among  parties  jAlned  as  defendants  werv,  flrst,  Vhe  eani{)an} 
which  had  become  the  operator  of  a  m)M  on  the  prop&rty  in  question ;  ■eeondtf, 
ieveral  indlvidoals  in  i*ho«e  interest  the  deed  had  been  oH^ffaiallj'  pfocnred.  As 
af^inst  the  company  the  Mil  songht  an  aecoufittng  fot  the  proceeds  of  the  mine 
subsequent  to  the  incorporation  of  the  ofimpatlj',  and  ai  againM  tbe  Individual 
defendants  It  sought  an  occoilnting  for  the  [iroeeeds  prior  tA  the  ineorporatiim 
at  the  company.  The  UU  alleged  that  all  the  IndiTMual  defendants  Joined  (n 
pmi^aying  a  common  agent  ttpon  Whoee  false  tvpresentatlont  And  eoneeabnentH 
the  deed  was  eieeuted.    It  was  held  that  the  bill  was  Mt  mnltifarioiu. 

§  415.  Latitude  Allowable  in  Crediton'  Sniti. 

Great  liberality  as  to  the  joining  of  different  claims  in  one  bill  is 
likewise  indulged  In  creditors*  suits.  Thns  if  a  failing  debtor  trans- 
fers part  of  his  assets  to  A,  B,  and  C,  separately,  all  of  those  transac- 
tions can  be  brought  into  one  creditor's  suit,  and  all  the  asseta  oan 
thus  be  recovered  and  applied  to  his  debts  in  one  prooeeding.*'  A 
court  of  equity  will  not  dismiss  a  creditors*  suit  for  multifartoiiN- 
ness  of  subject-matter  or  parties  imlcsa  the  defect  is  quite  ritdieal. 
There  must  be  something  wholly  inconsistent  and  incongruous  in  the 
biU." 

%  418.  Allqr*tloii  Of  Oonipirwsy  to  Sefrftnd. 

The  propriety  of  joining  separate  claims  in  snch  a  suit  is  often  pnt 
beyond  question  by  alleging  in  the  hill  that  each  and  all  of  the  trans- 

ti  Northern  Pac.  R.   Co.  r.  Kindred  with  the  prevailing  Itbenl  praetice  in 

(188l>  U  Ped.  77.  r^ninl   to   the   Jolntnif  of   Independent 

t>  Johnsan  «.  rowers    (1S92)    18  Fed.  elalms  in  a  ereiDton'   hil). 
318;    First  Nat.  Bank  v.  Moore   (1802)  ■' Homer-Oavlord      Cn.      v.      Miller 
48  Fed.  71W.  <1000)    147    Fed.   2«5j    Jahn    r.    Cham- 
Central     Nat.    Bank    o.     FltKgprald  pagne  Lumber  Co.  (1000)  147  Fe4.  031. 
(1890)   M  Fed.  16,  is  out  of  harmony 
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actions  in  question  were  part  and  parcel  of  one  fraudulent  scheme  to 
put  the  debtor's  property  bejond  the  reach  of  his  creditors.  This 
brings  the  ease  within  the  application  of  the  general  rule,  noted  above, 
in  regard  to  the  joining  of  different  but  related  causes  of  action  aris- 
ing out  of  fraudulent  conspiracies.  This  allegation  is  to  a  great 
extent  merely  formal,  and  the  omission  of  it  will  not  affect  the  bill  so 
as  to  render  it  multifarious."  The  fact  that  the  property  all^^  to 
have  been  fraudulently  conveyed  to  the  several  purchasers  is  all  alike 
applicable  to  the  debts  of  tlie  transferer  gives  the  necessary  unity  to 
the  whole  proceeding  and  prevents  the  suit  from  being  multifarious. 

I.  Brinkerhoff  o.  Brown  (I8S2)  8  Johiu.  Ch.  139:  Thia  cue  hu  long  been 
regarded  a  iMdiiig  one  on  thia  ■ubjeet.  The  Ml)  there  wu  filed  by  eerenil  jndg- 
ment  creditor*,  claiming  by  levenil  and  distinct  judgments,  who  too^t  Oia  aid 
ot  a  court  of  equity  to  render  their  judgmente  available  agalnat  allied  fraudu- 
lent acts  of  the  judgment  debtor,  equally  affecting  than  all.  The  learned 
Chancellor  Kent  held  that  the  bill  was  not  demurrable  for  multifarioueneas,  aa 
there  was  a  oonununity  of  interMt  among  the  plaintiffB  in  the  common  objects 
of  the  suit.  "  There  is  no  sound  reason,"  said  he,  "  for  requiring  the  judgment 
creditors  to  separate  in  their  suits,  when  they  have  oat  common  object  in  view, 
»-hich,  in  fact,  governs  the  whole  case.  Kiere  is  no  particular  matt«r  in  litiga- 
tion peculiar  to  each  plaintiff,  and  if  they  were  obliged  to  sue  separately,  it  may 
be  pertinently  asked,  out  bonot  Their  rights  are  already  established,  and  the 
subject  in  dispute  may  be  said  to  be  joint  as  between  the  plaintiffs,  on  the  one 
hand,  and  the  defendants,  on  the  other,  charged  with  a  combination  to  delay, 
hinder,  and  defraud  their  creditors.  If  each  creditor  was  to  be  obliged  to  £le 
bis  separate  bill,  it  would  be  bringing  the  same  subject  of  fraud  into  repeated 
discussion,  which  would  exhaust  the  fund,  and  be  productive  o(  all  the  mlscluef 
and  oppression  attending  a-  multiplicity  of  suits." 

Z.  Bomer-Oaylord  Co.  v.  Miller  (1906)  147  Fed.  29S:  A  partDeraUp  having 
bectnne  insolvent.  Its  creditors  flied  a  petition  of  involuntary  bankruptcy  ag^nst 
it.  At  the  same  time,  a  bill  in  equity,  in  aid  of  the  bankruptcy  proceedings,  was 
filed  by  the  creditors  against  the  partners  and  against  several  other  individuals 
who  were  allied  to  be  fraudulent  vendees  of  different  items  of  property  belonging 
to  the  partnership.  In  this  suit  the  plaintiffs  sought  to  reach  the  property 
alleged  to  have  been  fraudulently  conveyed.  The  bill  also  asked  for  the  a;^lnt- 
mrat  of  a  special  receiver  and  for  a  temporary  injunction.  It  was  objected  that 
the  bill  was  multifarious  as  joining  independent  claims  against  different  fraudu- 
lent purchaeers.  The  contention  was  overruled.  The  court  observed  that  the 
purpose  of  the  suit  was  to  subject  the  property  of  the  bankrupt  partners  to  the 
payment  of  their  debts  and  added:  "It  is  one  subject-matter,  and  it  is  imma- 
tprial  how  many  different  claimants  may  arise  for  it  as  a  whole  or  to  parts  of 
it.  The  several  interests  of  each  can  well  be  determined  in  the  one  eontroveray." 
3.  Shttdon  V.  Keokuk  etc  Co.  (1S81)  8  Fed.  769:  A  bill  was  Bled  by  several 
Judgment  creditors  of  an  Insolvent  corporation.     It  was  alleged  that  all  the 
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property  of  auch  debtor  bad  been  withdrawn  from  tlic  rencli  of  the  eTe<litur)i 
through  fra^udulent  tranifers  made  to  certain  defendnnts.  The  transfers  to 
these  different  parties  were  accomplished  hy  different  acte,  btit  all  were  allt^^ 
to  he  part  of  one  general  scheme,  shared  in  by  those  parties,  though  in  different 
degrees.  In  overruling  the  objection  of  multifariousnesa.  Justice  Harlan  said: 
"  The  court  must  necessarily  exercise  a  targe,  thuugb,  of  course,  a  sound  discre- 
tion in  allowing  the  union  in  the  same  suit  of  matters  which  do  not  alike  or 
equally  affect  all  the  parties.  Bach  case  must  depend  upon  it^  special  circmn- 
staneea,  and  the  necessities  which  may  arise  out  of  the  due  administration  of 
justice  in  that  case.  As  a  general  ruie,  the  court  will  not  compel  parties  to 
incur  the  expense,  vexation,  and  delay  of  several  suits,  where  the  transactions 
constituting  the  subject  of  the  litigation,  or  out  of  which  the  litigation  arises, 
ar«  so  connected  by  their  circumstances  as  to  render  it  proper  uid  convenient 
that  they  should  be  examined  in  the  same  suit,  and  full  relief  given  by  one 
ctanprehensive  decree.  A  different  rule  would  often  prove  to  be  both  oppressive 
and  mischievous,  and  could  result  in  no  possible  benefit  to  any  Utignnt,  whose 
object  was  not  simply  to  harass  his  adversary,  but  to  ascertain  what  were  his 
just  I^^I  rights.  As  to  the  general  propositions  there  can  be  no  doubt  under 
the  authorities." 

4.  Jakn  D.  Champagne  Lumber  Co.  (1906)  147  Fed.  631,  633:  A  snit  in  the 
nature  of  a  creditors'  bill  was  filed  by  a  [^iutiff  on  behalf  of  himself  and  other 
creditors  against  a  corporation  and  its  stockholders.  The  bill  alleged  that  prop- 
erty of  the  corporation  had  been  fraudulently  transferred  to  the  stockholders, 
and  that  the  corporation  had  l>een  thereby  rendered  Insolvent.  A  discovery  and 
an  accounting  were  sought  as  against  the  corporation,  and  it  was  furtlter  prayed 
that,  in  the  event  sufficient  property  of  the  corporation  could  not  be  reached 
to  satisfy  plaintiff's  debts,  then  the  individual  stockholders  should  be  required 
to  make  sufficient  payments  on  their  stock  subscription  to  satisfy  the  claim 
sued  on.  It  was  held  that  the  hill  was  not  multifarious.  T)ie  court  said:  "Tlie 
contractual  obligation  of  the  individusl  defendants  to  the  corporation  upon  the 
stock  subscription  is  a  part  of  the  assets  of  the  corporation,  and  for  the  purpose 
of  such  a  proceedinn;  as  this,  stands  upon  the  same  footing  as  the  tangible  assets 
alleged  to  have  been  fraudulently  appropriated.  .  .  .  According  to  the  mles  of 
equity,  there  is  no  fundamental  difference  between  moneys  that  hare  been  paid 
into  the  corporation  and  transformed  into  lumber  and  various  other  articles  of 
personal  property,  and  an  obligation  of  individual  storkholders  to  pay  in  other 
moneys  for  Uie  purposes  of  the  corporation  whenever  called  in." 

g  417.  Crediton'  BUI  Xnltifuions  if  Incoiuiitont  Belief  Prayed. 

A  creditors'  bill  will  be  held  mnltifariotis  if,  in  additinn  to  seeking 
the  relief  which  is  flpproprinte  to  n  creditors'  suit,  it  also  asks  for 
other  inconsistent  relief.  The  liberality  of  practice  in  regard  to  the 
joining  of  diverse  claims  in  such  a  suit  contemplates  the  joining  of 
claims  against  the  different  parties  who  have  shared  in  the  illegal 
transfers. 

1.  Walker  v.  Power*  (1881 )  104  I',  fl.  24*,  26  L.  ed.  729:  One  of  the  pUintiffs 
pn  »  creditors'  bill  sought  relief  against  certain  fraudulent  proceedings  whereby 
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property  had  been  withdrawn  from  the  creditore.  The  pUiRtilTi  riffht  to  niief 
In  this  respect  was  based  on  •  judgment  preriously  obtained  bj  hiia  agaioat  the 
debtor.  But  it  appeared  that  this  judgment  had  been  satisfled  by  reason  of  tke 
fact  that  the  plaintiff  had  purchased  land  at  a  sale  tinder  an  execution  issued 
on  that  judgment.  Furthermore,  the  plaintiff  was  now  insisting  that  he  bad 
acquired  the  full  \r^l  title  to  the  land  liought  at  the  execatioa  sale,  and  sei^ht 
to  have  his  title  thereto  qaieted.  It  was  held  that  tite  latter  relief  was  antago- 
nistic to  and  inconsistent  with  that  which  was  sought  in  nimnMn  with  the  other 
creditors  tn  respect  of  the  property  which  had  lieen  fraudalentlj  dealt  with,  lor 
fn  the  latter  ease  the  judgment  was  assumed  to  be  unsatisfied  and  in  tiM  other  it 
was  assumed  to  be  satisfied. 

S.  Metriman  v.  Chicago  etc.  R.  Co.  (18M;  C.  C.  A.)  12  C.  C.  A.  276,  H  Fed. 
535:  A  bill,  when  viewed  as  a  creditors'  bill,  stated  a  good  cause  to  redeem  and 
talce  trtnn  the  Eastern  Illinois  Railroad  Company  all  the  property  obtained  by 
it  from  the  Danville  company  through  the  foreclosure  of  certain  mortgage*  and 
trust  deeds.  The  bill  also  stated  a  cause  of  action  to  acquire  and  appropriate 
bonds  Issued,  or  about  to  be  issued,  by  the  Eastern  Illinois  Railroad  Company 
tn  secure  and  confirm  its  title  to  the  property  so  sought  to  be  taken  from  it. 
The  court  said:  "The  bill  states  two  independent  caunes  of  action:  and  the 
right  to  recover  upon  one  theory  is  destructive  of  the  right  to  recover  upon  the 
ether." 

3.  IltKhon  V.  Wood  (1903)  110  Fed.  764:  A  creditors'  bill  nought  a  discorerr 
of  assets  from  the  judgment  debtors,  a  personal  judgment  again.it  the  defendant 
It.  on  a  money  demand  alleged  to  be  due  from  him  to  the  judgment  debtors,  and 
a  decree  to  tlw  effect  that  a  certain  pretense  on  the  part  of  wid  B.  (namely, 
that  his  indebtedness  was  to  the  corporation  defendant  and  not  to  the  judgment 
debtors)  was  fraudulent.  On  objection  for  multifariousnexa  it  was  held  the  bill 
xvBB  good  in  BO  far  as  it  sought  from  B.  a  discovery  of  the  assets  of  the  judgment 
debtors  and  the  application  of  such  assets  to  the  plaintilT's  demand;  but  that 
it  was  bad  in  so  far  as  it  sought  to  have  a  decree  that  the  debt  of  B.  was  owing 
to  the  judfpnent  debtor  and  not  to  the  corporation  as  was  cUimed  by  B. 

§  418.  Bill  to  Enjoin  Nviunoe  and  Test  Water  Bights. 

In  nuisance  caRca  and  eiiits  to  tept  water  riglits  there  ia  also  fonnd, 
US  in  creditors'  suits  and  in  billa  based  on  fraudulent  conspiracies,  a 
onnaiderable  latitude  in  regard  to  the  parties  who  may  properly  be 
joined  as  defendants. 

1.  Debrit  Caw  (1R83)  1(1  Fed.  25:  This  was  a  bill  against  a  nnmber  of 
hydraulic  mining  companies,  severally  owning  mines  at  various  points  on  the 
Yuba  river  and  its  tributaries,  and  working  them  independently  of  each  other 
to  refltrain  them  from  discliarging  the  gravel,  wsste  earth,  and  mining  debris 
arising  from  working  tlieir  several  mines  into  the  streams.  The  plaintiff  was  the 
owner  of  land  on  the  Vuba  river  which  was  alleged  to  be  greatly  injured  by 
deposits  of  debris  from  the  mines  in  question.  In  overruling  an  objection  based 
on  the  alleged  multifariousness  of  the  bill.  Sawyer.  J.,  said:  "  It  is  true  that 
each  defendant  is  independently  working  its  own  mine*  without  any  conspiracy 
or   preconcert  of  understanding  or  action   with   the  others;   but  they  all   pouT 
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their  mining  debria  into  the  aerentl  atrMUru,  which  t^y  know  must,  t^  the  fore* 
of  the  cnrrenta,  be  carried  down  into  the  nuin  rirer,  wheie  thej  mnit  commingle 
into  one  mdifltinguiahable  maoa  long  before  they  reach  the  point  where  the 
nuieanoes  complained  of  are  camuiitt«d  and  the  damage*  are  created.  Thit  com- 
mingling of  the  debria  discharged  into  the  fariona  streams  bj  the  sereral  defend- 
ants, and  passing  on  to  work  the  destruction  alleged  ...  is  the  neceaaaiy  and 
natural  consequence  of  the  action  of  the  several  defendants;  and  tbe^  must, 
reapectivelf,  be  presumed  to  know  and  to  contemplate  these  natoral  and  known 
phTSicallf  necessary  results.  The  nuisance  is  created  bj  the  joint  action  of  the 
debris  from  the  Tuious  mines,  which  is  c<»nbined,  and  afterwards  flows  on 
together  long  before  it  reaches  the  lands  injured  and  threatened,  and  after  auch 
combination  creates  the  nuisance  complained  of.  There  is,  therefore,  a  co-opera- 
tion in  fact,  if  not  in  intent,  of  these  several  defendants  in  the  production  of 
the  nuisance.  The  injury  Is  the  joint  efTect  of  acts  originally  sereral,  but  eum- 
bined  before  the  debris  is  precipitated  upon  the  lands  below  and  the  injnij  ta 
effected,  and  in  eontonplation  of  equity  it  constitutes  a  single  canse  of  aetioa. 
There  la  a  common  interest  in  the  right  claimed  to  discharge  debris  into  tlw 
atfcams.  The  defendants  each  and  all  claim  a  cuumon,  though  not  a  joint, 
right.  The  final  injury  is  a  single  one  .  .  .  and  all  the  defendants  eo-operata  In 
fact  in  producing  it." 

Z.  Fooifie  etc.  Co.  v.  EanUy  (1899)  fiS  Fed.  327:  A  riparian  proprietor 
brought  suit  to  enjoin  the  diTerslon  of  the  waters  of  a  river.  Several  different 
persona  who  were  separately  engaged  in  using  and  diverting  thooe  waters  were 
made  defendants.  This  waa  ruled  to  be  proper.  Said  the  court:  "If  the  cause 
of  suit  ia  entire  in  itself  and  the  relief  sought  does  not  Donsist  in  separate 
DDConnectcd  things,  all  the  defendants  connected  therewith,  and  to  be  affected 
thereby,  may  be  brought  into  one  suit;  and  it  is  not  necessary  that  the  interest 
of  each  defendant  ahall  extend  to  the  wbola  subject-matter  of  litigation.  The 
eanse  of  suit  presented  in  tJie  present  bill  i*  single,  so  far  as  it  affects  the 
complainant.  The  complainant  sues  to  restrain  the  diversion  of  the  water  of  a 
certain  stream.  It  brings  into  the  suit  as  defendants  all  those  against  whom  It 
seeks  relief.  The  point  of  common  interest  between  the  complainant  and  the 
defendants  ia  Uie  water  of  the  river."  >• 

3.  AincDN  etc.  Oo.  «.  Anaheim  etc.  Oo.  (IWK)  US  Fed.  H3:  The  plaintiff, 
a  riparian  proprietor,  alleged  ownership  of  a  tract  of  land  Irrigable  from  the 
Santa  Ana  river.  His  bill  was  filed  against  other  proprietors  who,  by  rlrtne 
of  an  alleged  apt)ropriation,  claimed  the  right  to  use  all  the  water  of  the  stream, 
llie  bill  Bought  an  adjudication  of  plaintiff's  right  to  Irrigate  from  that  stream 
and  an  injunction  restraining  the  defendants  from  taking  water  frcmt  it  in  excess 
of  a  certain  amount.  The  plaintiff  also  sought  a  decree  declaring  his  right  in 
respect  to  the  use  of  percolating  waters.  It  was  held  that  the  bill  was  not 
multifarious,  for  the  reason  that  it  appeared  that  all  of  the  defendant's  rights 
and  claims  in  the  water  pertained  to  and  affected  the  plaintifTs  land. 

UAooord,   Mining   Co.   e.   Dangbeig  Colo.  448,   90  Pac.    335:    Henshaw    v. 

(C.  C.  A.;    1897)    81    Fed.  73;   Hillman  Canal    (1898)   6  Ariz.  IBl,  64  Pac.  677; 

V.  Newlngton   11B80)   67  Cal.  66;  Miller  Larimer  t  Weld  Reservoir  Co.  v.  Water 

p.  DitchCo.  (1881)  87  Cal.  430,  26  Pac.  Supply   t   Storage   Co.    {189S)    7   Colo. 

S60;    BUisdell    e.    Stephens    (1879)    14  App.  225,  42  Fac  1020. 
Nav.  17;   Saint  e.  Gnerrerio    (1892)    17 
Bq.  Prao.  Vol.  L— 17, 
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§  il9.  Sniti  for  Infringement  of  Fatcnti. 

Causes  of  action  arising  from  Uie  infringement  of  different  pat- 
ents can  be  united  in  one  suit  wliere  it  appears  that  die  patents  have  a 
relation  to  each  other  and  the  alleged  infringement  appears  to  have 
taken  place  in  the  manufacture  b^  defendants  of  a  particular  type  of 
apparatus.  Especially  is  this  permissible  where  to  require  different 
suits  would  greatly  enhance  the  cost  of  the  proceedings  and  serve  no 
useful  purpose.'^ 

Untttd  State*  «.  Bell  TeUphow  Co.  (18S8)  128  U.  8.  315,  32  L.  ed.  4fi0:  A 
bill  WM  flkd  by  the  UniUd  Sbitca  to  obtain  the  repeal  and  Vkeatlaii  of  two 
diffamt  pAtenta  held  bj  tbe  American  Bell  Telei^one  Company.  Tb«  two  pktento 
W«ie  iMued  nnrlj  a  year  apart,  but  they  were  luued  to  the  aame  Indlvldnat 
and  both  related  to  the  ume  subject,  to  wtt,  the  communication  of  meuagea 
ftt  a  diatance  bj  telephonic  apeech.  Both  pateata  were  based  on  the  MBie  geaeral 
method,  and  tike  later  patent  represented  a  supposed  improrement  on  the  earlier 
one.  BoUk  wen  nsed  by  the  defendant  emnpany  in  the  same  operations.  It  was 
held  that  the  bill  was  not  multifarious  in  respect  of  subject  matter.  Baid  Mr. 
Justice  Miller:  "The  Bell  Telephone  Company  and  Mr.  Bell  himself  bi«  the 
only  parties  defendant,  and  their  interest  in  sustaining  the  patents  is  the  same. 
6o  alio  there  is  no  such  diTcrsity  of  the  subject  matter  embraced  in  ttie  assault 
on  the  two  patents  that  tbey  cannot  be  conveniently  consideretl  together,  and 
altbongb  It  may  be  possible  that  one  patent  may  be  sustained  and  the  other  may 
not,  yet  it  is  competent  for  the  court  to  make  a  decree  in  conformity  with  Buoh 
finding.  It  seams  to  us  in  every  way  appropriate  that  the  question  of  the  validity 
of  the  two  patents  should  be  considered  together." 

§  420.  Conjoint  TTie  of  Different  Patents. 

As  a  general  mie,  in  order  to  proceed  in  one  suit  for  the  infringe- 
ment of  different  patents,  the  plaintiff  must  be  able  to  all^,  and  thtt 
bill  must  allege,  that  the  patents  are  conjointly  used,  or  are  capable 
of  conjoint  use.'* 

Downier  Mfg.  Co.  ■n.  Conklin  (1M6)  145  Fed.  955:  The  plaintiff  was  owner 
of  tour  patents  covering  different  parts  of  the  same  machine.  The  defepdant 
having  infringed,  a  single  bill  was  filed  seeking  to  enjoin  the  infringement  of 
tboss  four  patents.  The  parts  covered  by  the  patents  were  only  capable  of  eon- 
joint  use  in  connection  with  the  entire  machine.  It  was  held  that  the  bill  was 
not  multifarious  as  combining  IndependeDt  causes  of  action  on  different  patents; 
and  furthenuore  it  was  held  that  the  allegation  that  they  were  ctanblned  In  one 
machine  was  a  sufficient  all^ation  that  the  patents  were  capable  of  conjoint  use. 

iTAnimarium  Co.  v.  Neiman   (189S)  Co.  (IBM)  20  Fed.  50S;  Union  eto.  Co. 

98   Fed.    14.  e.  Phila.  etc.  R.  Co.  (1895)  08  Fed.  913; 

II  Hayes  v.  Dayton  11889)  8  Fed.  702i  Diamond  Match  Co.  c.  Ohio  Match  Co. 

Barney  e.   Peck    (1S83)    16    Fed.    413;  <I81)T)   80  Ke<l.  117;  T»udea  etc.  Co.  f>. 

Consolidated  etc  Co.  t>,  Brush-Swan,  etc.  UontgcMaery  (1S99)  86  Fad.  S82. 
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§  421.  Pateatt  Pertaimnr  to  Single  Snbjeot. 

But  this  rule  is  not  inflexible,  and  a  bill  for  the  infringement  of 
separate  patents  has  been  sustained  thougb  the  allegation  of  con- 
joint use  was  not  mada  In  a  case  where  this  was  done  the  patents 
pertained  to  a  single  subject, — the  production  of  mineral  wool  by  the 
remelting  of  hardened  slag  in  a  cupola, — and  differed  only  as  to  one 
ingredient  employed  in  melting  the  slag.  The  court  observed  that 
the  inquiry  of  fact  was  quite  well  defined  and  that  no  confusion  or 
hardship  could  arise  in  presenting  the  i^ues  in  one  suit.  The  demur- 
rer raising  the  question  of  multifariousness  was  accordingly  over- 
ruled." 

g  422.  Sniti  for  Infringii^  Trademark, 

A  cause  of  action  for  the  infringement  of  a  trademark  may  be 
joined  in  the  same  bill  with  a  cause  of  action  for  the  infringement  of 
a  patent,  provided  the  infringement  of  the  plaintiff's  trademark  ia 
done  in  marketing  the  same  article  that  embodies  the  alleged 
infringement  of  his  patent.^** 

g  423.  Infringement  of  Copyright!. 

The  same  liberality  as  regards  the  joining  of  different  causes  of 
action  which  is  indulged  in  regard  to  the  infringement  of  patents  also 
prevails  in  suits  concerning  the  infringement  of  copyrights.  If  one 
work  protected  by  a  single  copyright  is  infringed  by  the  publication 
of  several  different  works  by  the  same  defendant,  the  person  whose 
copyright  is  infringed  may  proceed  against  that  defendant  in  one 
suit  for  all  the  infringements;  and,  conversely,  if  many  different 
copyrighta  vested  in  a  single  plaintiff  are  violated  by  one  defendant  in 
one  publication  or  series  of  publications,  all  the  acts  of  infringement 
may  be  joined  in  one  bill.  The  chief  limitation  to  this  practice  is 
found  in  the  consideration  of  convenience.^^ 

Empire  City  Amutaaent  Co,  «.  WiUon  (1M3)  134  Fed.  132:  A  bill  ma  filed 
to  enjoin  the  Infringement  of  eop;right  In  two  different  dramatic  eompoeitions, 
the  right  to  each  of  which  was  Texted  in  the  pl&intiff.  The  Infringement  In 
question  was  alleged  to  ctauist  in  the  production  bjr  the  defendant  of  a  certain 

>*  United  Btatea  et«.  Co.  r.  Manrllla  The   Infringement  of  many  separate 

etc.  Co.  (1900)  101  Fed.  14fi.  copyrights  which  cover  matter  forming 

ID  AnlmaTinm  Co.  V,  Neiman    (1S99)  a  complete  index  system  may  be  made 

9S  Fed.  14.  subject  of  a   single   bill.   Ambeig   File, 

tiBraclKn  v.  Bosenthal    (1907)    101  etc  Co.  v.  Shea   (1S96)    7S  Fed.  479; 

Fed.  138.  (1897)  27  C.  &  A.  24S>  S2  Fed.  314. 
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pl^.  Upon  the  objection  being  Tsiaed  thftt  tbe  bill  wu  tnultil^rioua,  Lowell,  J., 
observed:  "  Cooaidering  tbe  connection  between  the  two,  I  think  it  ia  witiiln 
tbe  diecretioD  of  the  court  to  pennit  theae  two  matten  of  complaint  to  be  joined 
in  one  mcti<ai.    That  it  is  convenient  for  the  court  tiiat  thej  be  joined  I  hkve  no 

§  484.  Tndemuk  and  Oopyriglit  Oauiet  Com1nn«cL 

A  cause  of  action  for  the  infringement  of  a  trademaik  and  for  the 
infringement  of  different  copyrights  can  be  united  in  the  Bome  bill 
where  tbe  wrong  complained  of  as  snppljing  the  different  grounds  of 
action  coneista  of  tbe  publication  of  a  single  book." 

§  42S.  Prerention  of  XnltipUoity  of  Bniti. 

A  bill  is  not  multifarious  when  the  different  matters  and  canses  of 
action  stated  in  the  bill  are  of  such  nature  as  to  give  rise  to  the  inde- 
pendent equitable  jurisdiction  indicated  under  the  head  "  preTcntion 
of  a.  multiplicity  of  suite."  In  every  case  cognizable  on  this  ground 
the  court  permite  tbe  uniting  of  different  grounds  of  action  and  the 
joinder  of  parties  whose  interests  are  not  identical.  In  other  words, 
multifariousness  is  held  not  to  be  a  valid  objection  where,  by  taking 
jurisdiction,  the  court  of  equity  may  properly  and  conveniently, 
under  its  particular  procedure,  administer  full  relief  and  thereby  pre- 
vent a  multiplicity  of  suits.  Now,  just  as  there  is  no  general  princi- 
ple by  which  to  determine  the  question  of  multifariousness,  so  "  there 
is  no  hard  and  fast  rule  for  the  determination  of  cases  coming  under 
the  general  doctrine  of  avoidance  of  a  multiplicity  of  suite."  *'  £ach 
case  must  be  determined  very  much  on  its  own  peculiar  state  of  facts. 
It  may  be  noted  that  courte  are  by  no  means  in  harmony  on  the  point 
as  to  when  the  equitable  power  of  entertaining  a  bill  in  order  to  pre- 
vent multiplicity  of  actions  should  be  exercised,  and  we  do  not  pur- 
pose to  attempt  to  analyze  the  cases  on  this  question.  It  is  enough  to 
know  that  wherever  a  court  can  be  prevailed  upon  to  exercise  this 
power,  the  objection  to  the  bill  in  rrspect  to  ite  multifariousness  fails. 
A  few  statemente  accompanied  by  iiluatrations  from  the  cases  will  be 
sufficient  to  indicate  the  general  application  of  the  idea  as  regards  the 
question  of  practice. 

§  426.  Kamber  of  Feraoni  HatIi^  Separate  Conneoted  Claimi. 

A  court  of  equity  will,  in  a  single  suit,  take  cognizance  of  a  contro- 
versy, determine  tbe  rights  of  all  the  parties,  and  grant  the  relief 

I.  Bradford 
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reqtiieite  to  meet  the  ends  of  justice  in  order  to  prevent  a  multiplicity 
of  anits,  where  a  number  of  persons  have  separate  and  individual 
claims  and  rights  of  action  against  the  same  party,  but  all  arise  from 
some  common  cause,  are  governed  by  the  same  legal  rule,  and  involve 
similar  facts,  and  the  whole  matter  may  be  conveniently  settled  in 
one  action  brought  by  all  these  persons  uniting  as  co-plaintiffs.'* 

A  suit  cannot  be  maintained  in  equity  on  the  ground  of  preventing 
a  multiplicity  of  suits  where  the  demands  against  each  of  the  defend' 
ants,  though  of  the  same  nature,  are  entirely  distinct  and  uncon- 
nected  with  those  against  the  other  defendants.  In  such  case  each 
defendant  can  object  to  the  joining  of  any  distinct  and  unconnected 
causes  of  action.'" 

g  127.  Conhderation  of  Oonvenienoe  ai  Alfectii^  This  Qneation. 

The  single  fact  that  a  multiplicity  of  suite  may  be  prevented  by 
this  assumption  of  jurisdiction  is  not  in  all  cases  enough  to  sustain  it. 
It  might  be  that  the  exercise  of  equitable  jurisdiction  on  this  ground, 
while  preventing  a  formal  multiplicity  of  suits,  would  nevertheless 
be  attended  with  more  and  deeper  inconvenience  to  the  defendants 
than  would  be  compensated  for  by  the  convenience  of  a  single  plain- 
tiff, and  where  the  case  is  not  covered  by  any  controlling  precedent 
the  inconvenience  might  constitute  good  ground  for  denying  juris- 
diction." 

§  428.  Joinder  of  Different  Equitable  Canui. 

Where  the  multitude  of  actions  which  equity  undertakes  to  avoid 
are  of  an  equitable  nature  and  the  court  of  equity  has  inherent  juris- 
diction to  entertain  each  of  them  if  they  were  brought  separately,  the 
principle  governing  the  right  to  join  the  several  different  causes  of 
action  is  correctly  stated  in  the  following  proposition,  to  wit:  The 
sole  owner  or  several  owners  of  different  claims  and  rights  of  action 
against  one  party,  or  the  sole  owner  or  several  owners  of  different 
claims  and  rights  of  action  against  different  parties,  may  maintain  a 
single  salt  where  all  the  claims  and  ri^ts  of  action  arise  from  a 

**  Liverpool  «te.  Ins.  Co.    v.    Clunie  819,  IB  Sup.  Ct.  418;  Western  Land,  etc. 

(1B98)  88  Fed.  160,  187;  Libby  r,  Norris  Co.  v.  Ouinmlt   (1889)   37  Fed.  623. 
(1880)    142   Mms.   246,    7    N.    £.    916;        >e  Hale  v.  Allinson   (ie03)    188  V.  8. 

Oabome  v.  Railroad  Co.   (1830)   4.1  Fed.  66,   47   L.  ed.   380;   City  of    London    P. 

824;  Bailroad  Co.  r.  Gilwm    (1890)   3.',  Perkins  (1734)  3  Bro.  P.  C.  802;  Mayor 

Q«,  1,  II  8.  E  442;  Sang  Lim;;  f  .lacli-  of  York  v.  Pilkington  (1737)  1  Atfc.  282, 
•on   (1898)   86  Fed.  602,  604;  Hmitb  i'.        ■*  H«le  C.  AIlioMn   (1903)   188  U.  8. 

Ames  (1898)    168  U.  S.  408,  42  L.  ed.  77,  78,  47  L.  ed.  392,  393. 
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common  cauae,  are  governed  by  the  Bame  legal  rule,  and  involve 
similar  facts,  and  where  it  further  appears  that  the  whole  matter  may 
be  conveniently  settled  in  a  single  enit.  In  this  class  of  eases  the  right 
to  join  the  eeveral  causes  of  action  is  due  to  the  common  point  in 
controversy  or  the  common  interest  at  stake,  which  conunon  point  or 
interest  will  be  determined  by  the  litigation.  Even  the  existence  of  a 
common  issue  which  will  be  fully  determinative  of  all  the  contro- 
versies is  sometimes  enough. '^ 

1.  Vtuled  Btatet  v.  Cwrtner  (18S6)  £6  Fed.  296:  The  United  SUtes  had  b^ 
mistalce  iraued  listingi  of  luids  in  Cklitornitt  to  that  state,  and  that  state  had 
thereafter  issued  patents  to  these  lands  to  sundry  persons.  The  United  States 
subsequently  filed  a  bill  to  set  aside  the  listings  to  California.  The  different 
grantees  under  the  patent*  from  California  were  made  defendants.  It  was  held 
that  thejr  conld  all  be  sued  in  one  suit  as  thereby  tlte  bringing  of  many  separate 
suits  in  equity  was  avoided.  The  question  was  in  issue  and  the  same  proof 
available  as  against  each.  The  fact  tbat  tbey  liad  separate  patents  and  that 
neither  defendant  had  any  interest  in  the  patents  of  the  other  defendants  was 
tield  not  to  be  fatal  to  the  ri^t  to  join  all  in  one  suit. 

2.  United  State*  v.  Flountoy  etc.  Co.  (1896)  69  Fed.  88«:  A  bill  was  exhibited 
by  the  United  States  in  its  capacity  as  trustee  for  certain  Indians  to  vacate 
leases  which  bad  been  unlawfully  obtained  hy  different  persons  frun  different 
lessors,  purporting  to  give  rights  to  lauds  formerly  held  in  common  by  the  tribe 
but  now  allotted  in  severalty.  It  was  said  that  there  was  a  common  interest  and 
a  common  question  and  that  therefore  the  hill  was  not  mnltifariaus.  It  might 
have  been  said  that  there  was  a  ctanmon  intsrest  in  a  o(»nmon  question  and  that 
this  was  enough. 

3.  Daxtervigtmt  v.  United  State*  (1903)  S6  C.  C.  A.  346,  122  Fed.  30:  Where 
a  bill  is  filed  against  several  defendants  to  enjoin  trespasses  on  a  government 
reservation  by  the  pasturing  of  sheep  thereon,  the  bill  is  not  demurrable  for 
multifariousness  where  it  appears  tbat  the  trespasses  ctKmnitted  by  each  of  them 
are  the  same,  that  the  same  l^al  principles  are  applicable  to  all  the  acts  tsom- 
plained  of,  and  that  the  relief  sought  agsinat  each  is  the  same;  Mpecially  is 
this  true  where,  so  far  as  appears  fnmi  the  bill,  the  defendants  are  acting  in 
common  under  the  same  claim  of  right  and  have  a  common  interest  touching 
the  matters  allied  in  the  bill. 

»'Oebome  c.    Railroad   Co.     (1890)  that  it  can  in  no  event  be  held  liable 

43  Fed.  824;  Eelley  v.  Boettcher  (1898)  therefor,  such  bank  cannot  maintain  an 

85  Fed.  66,  64;    Hayden    v.    Thompson  injunction  suit  on  behalf  of  such  stock- 

(1895)   17  C.  C.  A.  692,  71  Fed.  60,  87;  holders  to  enjoin  the  tax,  the  some  be- 

Chaffin   t>.   Hull    (1889)     39    Fed.    887;  ing   alleged   to   be   illegal,   although   by 

Prentice  C.   Forwarding    Co.     (1893)     7  pennitting   such    suit   at    the    inststice 

C.  C.  A.  293,  6S  Fed.  437 ;  Brown  v.  Safe  of    the    bank,    a    multiplicity    of    suits 

Deposit  Co.   (1688)   128  U.  S.  412,  32  L.  would  be  avoided.    But  where,  under  the 

ed.  470.  taxing  statute,  the  banlc  is  made  indi- 

Where  a  tax  Is  levied  on  bank  stock  r^itly  liable  for  the  tax,  the  bill  may  be 

in  the  hands  of  its  holders  and  against  maintained  by  it.     People's  Nat.  Bank 

such  holders  individually,  and  the  bank  v.  Marye   (1901)    107  Fed.  670,  {1903) 

itself  is  charged  with  no  duty  in  re-  191  U.  S.  272,  48  L.  ed.  180. 
spect  of  the  payment  of  such  tax,  so 
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A  bill  to  restrain  ticket  brokers  from  unlawful  traffic  in  limited 
rettim  trip  tickets  is  not  made  multifarious  as  to  parties  defendant  by 
the  joindet  of  several  ticket  brokers  who  are  in  no  way  associated  in 
business  with  each  other.  It  is  enough  that  they  are  all  engaged  in 
thb  same  sort  of  business  and  that  the  case  is  the  same  against  each.'* 

rilmmt  Cent.  A.  Co.  v.  Oafng  (1904)  128  Fed.  770:  A  railroad  eompatej 
engaged  in  tbe  eanylng  of  posaengere  Bled  a  bill  against  many  different  indi- 
viduals and  flrme  of  ticket  brokers  or  "ecalpera,"  each  separately  engaged  in 
the  buying  and  ee11in)(,  in  the  city  of  St.  Louis,  of  special  escursion  rat«  tickets. 
Tbe  same  cause  of  action  existed  against  each  individual  or  firm,  the  same  ques- 
tion was  in  issue  as  against  each,  and  the  trial  of  any  one  suit,  if  separate  suits 
had  l>een  brought,  would  virtually  have  determined  all.  It  was  hold  that  the 
bill  should  not  be  dismissed,  though  it  was  clearly  multifarious  In  respect  of 
joining  the  several  separate  parties.  Said  Thayer,  Circuit  Judge:  "It  is  too 
plain  for  serious  controversy,  that  the  convenienc«  of  all  parties,  including  the 
defendants  and  the  court  in  which  the  cases  are  pending,  will  be  subserved  by 
allowing  the  actions  to  proceed  against  the  defendants  collectively.  Nor  is  it 
perceived  that  the  substantial  rights  of  any  of  the  defendants  will  be  jeopardized 
by  so  doing.  It  is  not  suggested  that  they  have  separate  defenses  to  make,  and, 
even  if  a  separate  defense  does  exist  in  favor  of  any  defendant,  it  can  be  urged 
with  the  same  facility  and  effect  in  the  present  suits  as  it  such  defendant  was 
sued  separately,  and  probably  at  less  cost.  ...  It  may  be  conceded  that  persons 
ought  not  to  be  called  upon  to  make  a  defense  to  actions  against  third  parties, 
when  the  cause  of  action  is  one  with  which  th^  have  no  concern,  and  where 
they  are  in  the  attitude  of  idle  spectators  of  the  controversy;  but  where  the 
cause  of  action  is  one  in  which  they  have  an  immediate  interest,  because  a  like 
cause  of  action  exists  against  themselves,  to  which  they  make  the  same  defense 
as  others  will  make,  and  by  joining  them  with  others  the  convenience  of  every- 
body, including  the  court,  is  subserved,  and  the  rights  of  every  one  may  be  safe- 
guarded and  valuable  time  saved,  no  reason  is  perceived  why  they  may  not  be 
joined,  there  being  no  hard  and  fast  rule  of  law  which  forbids.  Such  is  tbe  case 
at  bar.  Tbe  defendants  have  a  common  interest  in  the  questions  to  be  litigated, 
and  it  is  desirable  that  they  should  be  heard  and  determined  in  a  single  trial." 

§  429.  Frerention  of  XnJtiplioity  of  Actioni  at  Law. 

Where  all  of  the  varioUB  causes  of  action  are  purely  legal  and 
equity  has  no  jurisdiction  of  each  of  them  separately,  but  its  juris- 
diction is  founded  exclusively  on  the  existence  of  its  power  to  prevent 
a  multiplicity  of  actions,  a  somewhat  stricter  pule  appears  to  he 
enforced  than  in  those  cases  where  the  numerous  different  causes  of 
action  are  of  an  equitable  nature.  Where  all  the  causes  of  action 
are  of  an  equitable  nature  the  chief  consideration  is  that  of  con- 
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Tenience;  where  tbej  are  oxclueivolj  of  a  legal  nature  the  court  has  to 
take  notice  of  the  general  rule*  that  equitable  jurisdiction  cannot  be 
ezerciaed,  if  the  remedy  at  law  can  be  considered  adequate.  Hence, 
from  the  mere  fact  that  the  maintaining  of  a  single  suit  in  equity 
would  lessen  the  number  of  actions  at  law  it  does  not  neceaaarily  fol- 
low that  equity  will  entertain  the  bill  However,  the  circumstance 
that  a  party  would  be  driven  to  numeroua  actions  at  law  in  order  to 
get  redress  is  itself  a  thing  to  be  considered  aa  persuasive  that  the 
legal  remedy  is  inadequate.'* 

1.  Hmm  0,  £«t««  Commiisionera  (1ST3)  IS  WrII.  eSS,  2E  L.  ed.  22S:  Sevenl 
bottdholden,  wboae  bonds  had  been  iimied  at  tbe  ume  time  and  nnder  the  ume 
oonditiona  b;  a  botrd  ol  levee  cMnmiaaionera,  united  in  flliog  a  bill  in  ch»neery 
to  obtain  a  decree  for  the  amount  of  the  bonds  and  to  compel  a  leT7  of  taxes  to 
aatisfy  the  decree.  It  waa  held  that  the  court  of  equify  had  do  jnriadiction  <rf 
the  «aM  nnlew  there  wa«  mmdc  t^tmetion  in  the  way  of  the  oommon-law  rooedf. 
It  wai  not  enggeeted  by  eonrt  or  eouneel  that  because  a  suit  in  ehaneeij  vonld 
leeeen  the  number  of  actions  such  a  proceeding  could  for  that  rcMoa  alme  be 
maintained  though  the  bonds  sued  on  ori^nated  in  the  same  trauaactkm  and 
though  tbe  defensM  were  the  tame  ami  the  same  qoeatioiM  of  law  were  involved 

2.  WaAinfttM  Count]/  v.  WiUkma  (1901)  49  C.  C.  A.  821,  111  Fed.  801:  A 
aerlee  of  bond*  were  iasned  by  a  county  payable  to  bearer.  Each  ountstnad  a 
promite  by  the  county  to  pay,  on  the  bonds,  a  sum  annually  to  be  raised  by  Uu 
levy  of  a  tax  of  one  mill  on  all  property  within  the  county  subject  to  taxation, 
each  bond  being  entitled  to  its  own  pro  rata.  The  county  having  refused  to 
reoogniie  the  validity  of  the  bonda,  a  bill  was  filed  t^  a  number  of  the  holdere, 
the  purpoee  being  to  obtain  judicial  recognition  of  the  validity  of  tbe  boads  and 
a  Judgment  for  the  amounti  Beverally  due  to  the  respective  holden.  In  the 
circuit  court  of  appeals,  it  wu  held  by  Caldwell  and  Thayer,  JJ.,  that  U»e 
plaintiffs  had  as  good  a  remedy  at  law  as  in  equity  and  that  the  ease  waa  not 
one  to  justify  equitable  intervention  for  tbe  mere  prevention  of  a  multiplicity 
of  suits.  Said  Thayer,  Circuit  Judge:  "  No  reiMon  is  perceived  why  each  holder 
of  one  or  more  of  the  obligations  in  suit  may  not  sue  at  law,  m  one  of  them  haa 
already  done,  and  obtain  a  judgment  for  tbe  sum  due  to  himself,  by  proving  at 
the  trial  what  sum  would  have  been  raised,  and  what  part  thereof  would  have 
been  payable  to  him,  had  the  tax  been  levied.  Nor  do  we  perceive  that  the  remedy 
in  equity  is  any  more  efficacious  than  at  law.  All  that  a  court  of  equity  oan  do 
is  to  determine  the  validity  of  tbe  obligationa,  and  render  a  money  decree  for 
the  amount  of  the  annual  instalbnenta  then  due  and  unpaid.  As  much  can  be 
done  by  a  court  of  law,  and  with  equal  facility.  Moreover,  after  the  validly  of 
the  obligations  has  been  established,  and  a  Judgment  obtained,  resort  must  then 
be  had  to  a  legal  remedy,  to  wit,  a  writ  of  mandamus,  to  eompel  the  levy  of  a 
tax  to  pay  the  judgment,  whether  it  be  recovered  at  law  or  in  equity,  ainoe  It  is 

■  •  1   Pom.   £q.  Jnr.    (2d  ed.)    I   243.   Board    (1896)   23  C.  C.  A.  280,  292,  77 
*»ReBs  V.  Clij  of  Watertown   (1873)    Fed.  M7. 
19  Wall.  107,  22  L.  ed.  72;  Stryker  o. 
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a  well-Httled  doctrine  fa  the  federal  oourts  that  a  court  of  eqoitj  cannot  «Mn- 
mand  the  levj  of  a  tax;  that  being  a  duty  which  the  legiaiature  miut  ImpoM; 
the  wle  function  of  the  courts  Iwing  to  enforce  its  performance  by  mandamiu 
when  It  has  been  ImpoMd."  *> 

3.  Boktile»b«rg-Boecksler  Co.  o.  Hagward  (1864)  20  Fed.  422:  The  fact  that 
serenl  taspayera  are  adversely  affected  by  the  interpretation  put  upon  the  tax 
lawH  by  1o<!ftl  anthoritiea,  and  the  fact  that  such  authorities  have  improperly 
leried  taxes  on  property  in  transit  and  subject  to  Interstate  commerce,  does  not 
authorlBe  the  joining  of  those  persons  as  in  one  suit  to  restrain  the  collection 
of  the  taxes,  where  each  part;  has  an  adequate  separate  remedy  by  an  action  at 
law.  Said  the  court:  "Courts  of  equity  cannot  wrest  jurisdiction  from  thr 
courts  of  law  because  there  is  more  than  one  [daiutiff  severally  interested  in  the 
controversy;  and  many  actions  by  different  plaintiffs,  where  one  action  at  law 
will  settle  the  controversy  as  to  each,  ia  not  what  is  intended  by  a  multiplicity 
of  suits.  Here,  no  one  of  th^  plaintiffs  would  have  any  interest  in  any  suit  brought 
by  another,  and  no  one  can  complain  because  others  are  compelled  to  sue,  inas- 
much as  be  could  not  be  called  upon  to  share  either  in  the  vexation  or  expense. 
No  one  of  the  eomplainants  stands  in  any  danger  of  a  multi[riicity  of  suits  affect- 
ing himself,  and  he  cannot  eomplain  that  some  other  person  must  hav*  a  suit  in 
order  to  obtain  that  other  person's  legal  rights."  •* 

4.  Aoyd  V.  ackaeider  (C.  C.  A.:  1004)  OS  C.  C.  A.  200,  131  Fed.  223:  The  bill 
was  filed  by  a  depositor  of  a  national  bank  on  behalf  of  himself  and  others  who 
might  join,  against  certain  directors  of  the  bank  to  recover  losses  incurred  by 
the  bank  through  the  negligence  and  misconduct  of  those  directors.  Borne  of 
the  wroi^ful  acts  complained  of  were  alleged  to  have  been  done  by  the  several 
directors  at  different  times  and  white  serving  different  terms.  The  obligatiooH 
and  liabilities  of  such  defendant  directors  were  therefore  in  part  individual  and 
in  p*rt  joint.  It  was  insisted  that  the  bill  was  multifarious,  but  a  demurrer 
ralBlng  the  question  was  overruled.  Said  Orosscup,  Circuit  Judge:  "  It  is  a 
case  not  alone  of  a  number  of  persons  having  separate  and  individual  claims 
against  one  party,  arising  from  a  common  cause;  or  one  person  having  rights 
against  a  number  of  persons,  arising  from  a  common  canse;  but  the  case  of  a 
number  of  persons  having  each  a  right  against  a  number  of  persons,  all  arising 
fnmi  a  common  cause.  To  this,  too,  must  be  added  the  further  consideration, 
that  neither  of  the  depositors  could  by  separate  suits  at  law  recover  that  to 
which  he  Is  entitled;  for  the  defendants  to  such  suits,  being  directors  who 
served  varying  terms,  and  subject,  therefore,  to  varying  obligations,  could  not 
be  called  to  complete  accounting  and  apportionment  in  a  suit  at  law.    Our  con- 

.  elusion  Is  that  the  bill  filed  is  the  proper  way  to  obtain  an  enforcement  of  what- 
ever rights  the  depositors  individually,  or  as  a  class,  may  have  against  the 
directors  Individually,  and  as  a  class." 

5.  Cily  of  ButchiHaoti  v.  Beckham  (1002)  55  C.  C.  A.  333,  118  Fed.  300:  A 
bill  of  peace  was  filed  by  a  wholesale  jobber  who  maintained  a  storage  warehouse 
in  tiw  city  of  Hutchinson  to  have  an  ordinance  t«xing  his  business  declared  vdd 

»i  But  In  the  same  case  Sanborn,  Cir-       **  (Siting  v.  Gilbert  (1800)  6  Blatcht. 

rait  Judge,  dissented  in  an  opinion  of  260;   Dodd  i>.  Cltr  of  Hartford    (1800) 

much  cogency.    Washington  Co.  e.  Wil-  26  Cnnn.  232:    Vnunghlood    e.    Sexton 

Hams  (1001)  40  C.  C.  A.  ^I,  111  Fed.  (187:!)  32  Mich.  406:  Barnes  v.  aty  of 

801,  817.  Bebit  (1806)  1»  Wis.  93. 
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and  to  procnre  mn  InjunetEon  tgaliut  the  attempted  «nfor«meiit  tbereof.  Tbe 
cf^  authoritiet,  for  the  purpose  of  enforcing  compliance,  bad  eauied  hia  agent* 
to  be  arrested  and  were  threatening  to  make  further  Krreata  and  to  inatitute 
nnmeroua  criminal  proeeedingi  and  thereby  prarent  the  plaintiff  from  receiving, 
storing,  and  speedily  delivering  his  goods  as  had  been  his  wont.  It  was  held  that 
equity  bad  jurisdiction.  It  left  to  the  remedy  at  law,  the  plaintiff  wonld  have 
sustained  Irreparable  loss  in  businesa  and  would  probably  have  been  called  upon 
to  defend  a  multitude  of  auita.n 

§  480.  Suit  to  Enjoin  Aotiou  at  Law. 

A  bill  to  enjoin  actions  at  law  brought  by  clifFerent  pardes  is  not 
multifarious,  where  all  the  actions  concern  one  and  the  same  subject- 
matter,  But  if  the  actions  at  law  embrace  separate  subjects  the  bill 
is  multifarioas,  though  the  actions  are  all  being  prosecuted  l^  one 
person  and  he  is  made  sole  defendant  in  the  bill. 

1.  South  Pen»  Oil  Co.  c.  Calf  Creek  etc.  Co.  (1005)  IM  Fed.  SOT:  Two  sepa- 
rate actions  at  law  had  been  brought  by  different  parties  In  a  federal  coort  to 
recover  damages  of  the  South  Pennsylvania  Oil  Co.,  which  damage,  it  was  alidad, 
had  been  incurred  by  reason  of  said  company  having  bored  welU  and  ranoved 
oil  from  certain  lands.  The  two  different  [daintiffs  in  these  actions  each  claimed 
right  fa  those  premises  as  owner,  bnt  it  appeared  that  their  respective  interests 
depended  upon  tbe  construction  of  an  oil  and  gas  lease  which  was  somewhat 
uncertain.  Tbe  defense  to  the  actions  was  also  dependent  upon  the  invocation 
of  an  equitable  estoppel  and  upon  tlie  conatmetion  which  might  he  given  to  the 
decree  of  a  court  in  a  previous  action.  The  issues  were  otherwise  somewhat 
ccanplieated.  The  defendant  in  these  actions  thereupon  filed  its  bill  in  equity 
to  enjoin  the  proaecution  of  those  suits  and  to  establish  its  right  in  the  premises. 
It  was  held  that  tbe  facts  of  the  case  were  such  as  to  show  that  tbe  plaintiff  in 
the  equity  suit  would  have  had  great  diillculty  in  making  his  defense  in  the  court 
of  law,  that  good  reason  for  resort  to  equity  was  shown,  and  that  the  bill  In 
question  was  properly  filed. 

2.  Virginia-Carolina  etc.  Co.  v.  Borne  Inttiranoe  Co.  (190E;  C.  C.  A.)  51  C.  C. 
A.  SI,  113  Fed.  1:  The  Virginia- Carolina  company  brought  separate  actions  at 
law  against  fourteen  insurance  companies,  seeking  to  recover  on  policies  of  insur- 
ance Issued  by  them  respectively.  All  of  the  companies  resisted  the  claims  on 
the  ground  that  the  policies  were  procured  by  fraud,  misrepresentation,  and 
concealment  of  the  true  value  of  the  property  insured.  A  bill  was  filed  in  the 
equity  side  by  two  of  the  insurance  companies  against  the  Virginia-Carolina  com- 
pany and  the  several  other  insurance  companies,  defendants  in  the  actions  at  law, 
seeking  to  enjoin  these  actions  and  to  have  tlie  whole  controversy  determined  in 
one  suit.  Alt  tbe  actions  at  law  involved  the  same  legal  queations,  alf  were 
founded  on  the  same  issues  of  fact,  and  the  liability  of  the  insurmnce  companies 
was  the  same  in  each,  the  only  difference  being  in  the  amounts  involved  in  the 
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different  polieiea.  If  liability  esiated  at  all  under  the  policies  it  was  Dcccswirj- 
that  tbe  same  should  be  apportioned  among  the  companies.  It  was  held  that  the 
facts  presented  were  sufficient  to  justify  the  court  of  equity  in  talcing  jurisdic- 
tion in  order  to  prevent  a  multiplicity  of  aaite  and  to  protect  the  several  com- 
panies from  unneoessary  ezpenae. 

3.  Sullivan  Timber  Go.  «.  Mobile  (1901)  110  Fed.  1S8:  Two  actions  of  eject- 
ment were  pending  in  the  law  side  of  the  court  against  one  defendant.  Each 
was  for  the  recovery  of  separate  tracts,  and  each  was  held  by  the  defendant 
under  different  and  distinct  titles.  Tlie  defendant  filed  a  bill  to  enjoin  those 
suits,  setting  up  good  matter  of  equitable  defense.  On  demurrer  it  was  held 
that  there  was  good  equity  in  the  bill  but  that  it  could  not  be  Hustained  in  t}ie 
fonn  it  was  in,  because  of  multi&riousness.  The  case  was  not  one  wliere  the 
caoses  could  be  joined  in  order  to  prevent  a  multiplicity  of  suits. 

§  431.  Suit  by  Bceeint  on  Different  Cftuei  of  Action. 

Before  the  receiver  of  a  corporation  can  maintain  a  single  soit 
against  numBrous  separate  debtors  of  the  corporation,  tiiere  must  be 
some  cominon  relatioil,  or  common  interest,  or  common  question,  to 
serre  as  a  basis  for  the  joinder.  Neither  the  similarity  of  the  claims 
nor  tbe  fact  that  the  receiver  is  collecting  a  common  fnnd  to  be  dis- 
tributed by  the  court  ie  sufficient  to  support  the  jurisdiction.  For 
example,  if  tbe  receiver  of  an  insolvent  bank  should  come  into  po8- 
sesaion  of  fifty  promissory  notes;  apparently  due  t«  tbe  bank  from  as 
many  separate  debtors,  he  certainly  could  not  join  these  defendants  in 
one  equitable  proceeding,  based  upon  all  the  notes,  merely  because 
fifty  suits  at  law  might  thereby  be  avoided.  Neither  would  a  court 
of  equity  acquire  jurisdiction  in  such  a  case  upon  the  additional 
ground  that  the  money,  when  collected,  would  become  part  of  a  fund 
that  would  be  distributed  under  the  court's  control  The  principles 
that  might  govern  the  distribution  would  not  change  the  character  of 
the  various  liabilities  sought  to  be  enforced  by  the  bill,  and  the 
receiver  would  be  obliged  to  sue  at  law  upon  tbe  separate  legal  obli- 
gation created  by  each  contract,  although  the  money  realized  by  the 
Buita  might  be  afterwards  distributed  by  a  court  of  equity  in  accord- 
ance with  equitable  principles. 

I.  Kennedy  v.  Oibaon  (1869)  S  Wall.  605,  19  L.  cd.  478;  The  receiver  of  « 
national  banic  brought  suit  against  stockholders  to  enforce  the  liability  imposed 
on  thitm  by  the  national  banking  act.  The  bill  prayed  that  an  account  be  taken 
and  tliat  each  of  the  defendants  should  be  decreed  to  pay  pro  rata  to  the  receiver 
so  much  as  might  be  necessary  to  liquidate.  It  was  said;  "  The  liability  of  tbe 
stockholders  is  several  and  not  joint.  The  limit  of  their  liability  is  the  par  of 
tbe  stock  held  by  each  tme.    Where  the  whole  amount  is  sought  to  be  recovered. 
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tb«  procMding  muit  be  at  Uw.    Whtn  less  Is  required  the  procMding  may  be  in 
eqoily,  and  in  such  case  an  interlocutory  decrae  may  be  taken  for  eontribation."  •• 

2.  Tompkina  v.  Craig  (1899)  93  Fed.  880:  The  caM  being  slmiUr  to  the  i»e- 
ceding  one,  the  court  said:  "Each  defendant  may  dMire  to  set  up  a  different 
deteuM.  One  stockholder  may  have  paid  his  assessment  in  whole  or  in  part; 
another  may  seek  to  rai«e  the  question  whether  the  Iowa  oonrt  had  Jurisdiction 
to  make  the  levy;  a  third  may  wish  to  attack  the  amount  of  the  aasesameot; 
another  may  aver  that  his  subscription  was  void  from  the  beginning;  and  still 
other  defenses,  which  need  not  be  specified,  are  re«dily  conceiTable.  We  say  noth- 
ing about  the  validly  of  these  defenses.  Some  of  them  may  not  be  aTSilable,  and 
others  may  not  be  sncoeesful ;  but  each  defendant  has  the  right  to  make  whatever 
objection  he  may  see  fit  to  raise,  in  order  tliat  it  may  be  passed  upcn  by  the  court. 
If  the  defendants  are  numerous,  as  they  are  in  the  pending  suit,  it  would  bs 
almost,  perlutps  wliolly,  impossible  to  apportion  fairly  tbs  coats  of  licarlng  and  of 
determining  many  unrelated  issues." 

3.  Bagden  v.  Thompson  (IBBG)  17  C.  C.  A.  692,  Tl  Fed.  60:  The  reedrer  of  a 
national  bank  filed  a  bill  against  its  stockholders  to  recorsr  dividends  which  had 
been  improperly  paid  to  them  from  the  bank's  capital  during  the  insolvent  of  the 
bank.  The  dividends  sought  to  be  recovered  bad  been  paid  at  different  times  and 
in  different  amounts  to  different  stockholders.  The  district  court  held  that  the 
bill  was  multifarious  and  could  not  be  maintained,  the  idea  being  tiiat  inasmuch 
as  each  stockholder  was  liable  only  for  the  dividends  paid  to  him,  the  claims 
against  them  represented  distinct  causes  of  action  such  as  could  not  be  joined  in 
one  suit.  Bat  this  judgment  was  reversed  in  the  circuit  court  of  appeals.  In 
this  court  Sanborn,  Circuit  Judge,  said:  "  No  bill  is  multifarious  which  presents 
a  common  point  of  litigation,  the  decision  of  which  will  affect  the  whole  subject- 
matter,  and  will  settle  the  rights  of  all  the  parties  to  the  suit."  Th«n  after  observ- 
ing that  the  suit  was  brought  to  recover  capital  of  the  bank  improperly  paid  oat  in 
dividends,  his  honor  added:  "Each  of  these  defendants,  by  sharing  the  diverted 
fund  which  is  the  subject-matter  of  this  suit,  has  connected  the  cause  of  action 
against  bim  with  that  against  every  other  defendant,  and  has  boccnne  interested 
in  the  subject-matter  of  the  suit  itself,  and  in  the  vital  issue  in  the  case,  whether 
the  fund  paid  to  the  appellees  was  taken  from  the  capital  or  from  the  profits  of 
the  bank.     The  objection  that  the  bill  is  multifarious  must  be  overruled." 

When   Bill   Becomes   Mtdtifarioue — Oeneral   Dcfctrine  Hhutrated. 

§  438.  The  Xnltifariotu  Suit— Dlnctntioiu. 

A  bill  will  be  considered  multifsrious  if  the  distinct  and  separate 
claims  made  in  it  are  so  different  in  character  that  the  court  ought 
not  to  permit  them  to  he  litigated  in  one  suit  Two  or  more  distinct 
objects  cannot  be  embraced  in  the  hill ;  its  double  character  deetroTS 
it.     Where  two  essentially  different  causes  of  action  are  joined  that 

<«Thi8   doctrine    has   been    approved  linghast  flMM)  40  C.  C.  A.  98,  99  Fed. 

in   many   subsequent  cases.     Casey   v.  801;  Hale  v.  Allinson   (1900)   102  Fed. 

Oalli  <1BT6)  94  U.  B.  673.  24  L.  ed.  108;  790.    (1901)   46  C.  C.  A.  Z70,  106  Fed. 

United  SUtes  r.  Knox    (1880)    102  U.  208    (190S)  188  U.  &  S(L  47  L.  ed.  380. 
B.  422,  eO  L.  ed.  216;    Bailey  v.  Til- 
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present  no  common  question  for  litigation  and  require  different  proof, 
the  bill  IB  properly  treated  as  multifarious,  and  a  demurrer  thereto 
ahould  be  sustained.  A  bill  is  multifarious  where  the  plaintiff  asserts 
two  mutually  autagonistic  claims  to  relief.*' 

1.  Secvrity  Savings  A  Loan  Asm.  v.  Buchatum  (ISM;  C.  C.  A.)  14  G.  C.  A.  07, 
66  Fed.  7B9:  A  aon-resident  building  and  loan  (uaociation  wka  inveigled  into 
makiag  a  krge  loan  on  property  of  little  ot  no  value.  The  applicanta  for  the 
lottn  groealy  misrepreaeuted  the  property  and  the  local  appraising  board  of  the 
building  and  loan  aasoeUition  also  joined  in  this  take  repreeentation.  After 
advaDcing  the  monejr  the  aasoeiatiou  discovered  the  fraud  and  filed  a  bill  seeking 
to  recover  the  monej  from  the  boiroweni,  to  foreclose  the  deed  of  trust  given  to 
secure  it,  to  recover  on  a  bond  given  by  two  of  the  company's  own  local  appraisers 
to  make  sure  the  building  of  contemplated  improvements  on  the  property  covered  by 
the  trust  deed,  also  to  recover  of  the  local  appraisers  for  their  complicity  in  the 
fraud.  Lastly,  the  bill  sought,  as  preliminary  to  other  relief,  to  have  certain  tost 
instruments  set  np.  It  was  held  that  the  bill  was  multifarious.  Said  the  court: 
"Here  are  several  indepeudent  causes  of  action,  each  of  which  is  sufficient  in  itself 
to  support  a  separate  suit.  Some  of  the  defendants  are  concerned  with  some  of  the 
causes  of  action,  and  not  with  others,  white  others  of  the  defendants  are  not  oon- 
cemed  with  those  which  involve  the  former.  Besides  this,  as  to  some  of  the  caiuaes 
of  action,  the  defendants  therein  are  entitled  to  have  the  issues  tried  by  a  jury, 
of  which  right  they  would  be  deprived  if  the  complainant  were  permitted  to  draw 
them  all  into  a  court  ot  equity."  *■ 

2.  Emmona  v.  National  ete.  Asao.  (C.  C.  A.;  1009)  68  C.  C.  A.  3ST,  135  Fed.  089: 
A  stockholder  and  borrower  in  a  loan  association  filed  a  bill  to  cancel  a  deed  of 
trust  given  on  his  property  to  secure  a  loan,  and  also  to  have  an  accounting. 
The  bill  alleged,  among  other  things,  that  the  defendant  association  was  not 
entitled  to  do  business  in  that  state,  that  the  deed  of  trust  in  question  was 
obtained  by  fraud,  and  that  the  loan  was  infected  with  usury.  It  was  also  alleged 
that  the  officers  of  the  association  had  misappropriated  its  funds  and  that  it  was 
Insolvent  Upon  this  all^ation,  it  was  prayed  that  a  receiver  Im  appointed  and  the 
affairs  of  the  associaUoa  wound  up.  It  wns  held  that  the  bill  oomblned  antago- 
nistic grounds  of  action  and  a  general  demurrer  on  tiie  ground  of  mnltifariousnesa 
was  sustained. 

•  ■Leslie  4>.  Leslie  (1607)  84  Fed.  70;  bill    contains   different   causes   of   suit 

Kelley  v.  Boettcber   (1806)   80  C.  C.  A.  against    the    same    person,    two    things 

14,  85  Fed.  55;  Security  etc.  Co.  r.  Bu-  must  concur:     first,  the  grounds  of  suit 

chanan   (1895)   14  C.  C.  A.  ST,  86  Fed.  must  be  different;   second,  each  ground 

700;  Zeigler  v.  Lake  St.  etc.  Co.   (18!)6)  must  be  sufScient  as  stated  to  aiintalii 

22  C.  C.  A.  485,  76  Fed.  662;  New  Hamp-  a  bill.     Brown  v.  Guarantee  Trust  Co. 

shire  etc.  Bank  r.  Richev   (19031   58  C.  (1888)    128  U.   B.  403,  0  Sup.   Ct.   127, 

C.  A.   204,   121    Fed.   B50;    Lehigh   Zinc  32  L.  ed.  408;  Howe  r.  Haugan   (1904) 

ft  Iron  Co.  c.  New  Jersey  Zinc  &.  Iron  140  Fed.  182. 
Co.  (IBBO)  43  Fed.  645.  .%48.  •'  Campbell  v.  Mackay   (IS36)  1  MyL 

A  bill  for  the  perpetuation  of  teiti-  &  C.  003;   Brovm  r.  Deposit  Co.   (1888) 

mony  Is  multifarious  if  it  also  asks  for  128  U.  S.  403.  32  L.  ed.  468,  0  Sup.  Ct. 

relief,     .^na   Life   Ins.   Co.    r.    Smith  127;  Newland  i'.  Rogers  (1848)   3  Barb. 

(1806)  73  Fed.  318.  Ch.  432;    Eastern   etc.  Asso.   r.   Dintfi 

To  support  an  objecUon  of  multifarl-  (1805)   13  C.  C.  A.  44,  05  Fed,  660;    I 

ouaneM  grounded  on  the  fact  that  the  Daniel]  Cb,  Prac.  33S, 
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Said  the  court!  "The  effect  of  what  the  camplainBnto  seek  to  do  in  thii  case 
is,  on  tbe  one  band,  to  have  the  defendant  company  declared  an  illegal  corporation, 
doing  businew  illegally  without  proper  charter  or  by-laws,  or  with'  inralid 
by-laws;  and  as  a  consequence  of  which,  and  because  of  fraud  in  the  inception 
of  tbe  contract  with  the  Mmplainants,  to  have  tbeir  stock  subscriptiona  treated 
ae  null  and  Toid,  tbeir  debt  as  usurious,  and  the  lien  securing  the  same  canceled. 
On  the  oUier  hand,  they  uk.  to  be  treat<d  as  shareholders  in  such  illegal  corpora- 
tion; to  be  made  subject  to  its  alleged  invalid  by-laws,  and  to  be  entitled  tq  its 
benefits;  with  tbe  right  to  have  the  asaocialion's  <^Beera  account  and  to  be  held 
liable  thereunder;  and  that  the  court  will,  through  its  receiver,  proceed  to  admin- 
ister the  affairs  of  such  corporation,  to  carry  out  the  purposes  of  the  corporation, 
and  enforce  the  provisions  of  such  by-lawi^.  These  positions  are  not  only  incon- 
sistent, but  [^inly  hostile.  Th«  complainants  may  be  entitled  to  rights  in  each 
capacity,  but  they  should  not  be  allowed  to  pursue  them  in  the  same  salt."  *t 

3.  Chapin  V.  Beart  (ISSS)  18  Fed.  614:  The  bill  was  filed  for  two  objects:  (1) 
to  detennina  and  settle  a  disputed  legal  title,  and  (2)  to  have  partition  of  a  tract 
of  real  eatate.  It  was  held  that'the  bill  was  multifarious.  Besides,  a  partition 
bill  will  not  lie  where  the  legal  title  is  denied,  or  where  it  depends  on  doubtful 
facts  or  questions  of  law.  Such  a  proceeding  is  against  the  course  of  chancer; 
practice,  unless  tbe  dispute  is  in  regard  to  an  equitable  title. 

4.  Faraon  v.  Bioux  City  (IBOI)  106  Fed.  278:  Tbe  holder  of  municipal  bonds 
filed  a  bill  against  a  city  to  compel  the  levy  of  a  special  tax  for  the  maintenance 
of  a  sinking  fund  applicable  to  the  payment  of  such  bonds.  The  bill  also  sought 
an  accounting  in  respect  of  money  already  collected  which  by  law  should  have  been 
turned  into  that  fund,  and  further  sought  to  hold  tbe  city  treasurer  and  hia 
surptiea  individually  liable  for  the  misappropriation  of  money  derived  from  special 
assessments  and  which  had  not  been  turned  int«  the  sinking  fund.  It  was  held  that 
the  bill  was  multifarious  tor  improper  joinder  both  of  parties  and  causes  of  action, 
and  tbe  bill  waa  accordingly  dismissed  without  prejudice  in  so  far  as  it  sought 
relief  against  the  treasurer  and  bis  suretiee.  Said  tbe  court:  "  Tbe  question  of 
th«  liability,  if  any,  of  the  city  treasurer  and  hia  sureties,  certainly  presents  issues 
other  and  different  from  those  involved  in  the  ca«e  against  the  city,  although  it  is 
true  that  they  grow  out  of  the  same  original  transaction,  and,  viewing  tbe  matter 
as  a  question  of  expediency.  It  would  seem  best  that  it  should  not  be  attempted 
to  deal  with  these  differing  iasues  in  tbe  one  suit." 

5.  Price  v.  Coleman  (ISB4)  81  Fed.  35T:  A  bill  prewnted  a  cause  of  action 
against  tbe  directors  of  an  insolvent  corporation  arising  out  of  their  negligence 
and  inattention.  In  the  same  suit  it  was  sought  to  recover  against  the  directors 
for  losses  suffered  by  the  stockholders  by  reason  of  the  latter  having  been  induced 
by  tbe  misrepresentations  of  the  directors  to  subscribe  tor  new  shares.  The  bill 
was  held  to  be  multifsriouB. 

6.  Xew  Hampikire  Ban.  Bank  e.  Richej/  (1S03)  68  C.  C.  A.  2M,  121  Fed.  956: 
A  bill  was  filed  by  tbe  creditors  of  a  gas  and  electric  light  company  to  foreclose 
a  mortgage,  and  officers  of  the  company  were  joined  as  defendants.  The  cause  of 
action  against  tbe  company  arose  simply  out  of  its  default  fn  the  payment  of 
Interest  on  the  mortgage  debt.  Relief  was  sought  against  the  individual  defend- 
ants on  the  ground  that  they,  as  t^cers  and  stockholders  of  the  company,  had 

V.    Gates  (1888;  C.  0.  A.)  SB  C.  C.  A.  337,  8S 
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improperly  cmiverted  reata  accruing  to  the  cmipan;  Into  dividends  and  thus 
ai^ropriated  such  rents  to  their  own  nae  instead  of  applying  them  to  the  mort- 
gage debt.  Such  diversion  appeared  to  have  taken  place  before  tiiere  waa  anj 
default  in  the  payment  of  the  mortgage  debt  It  waa  held  that  tbe  bill  in 
question  was  demunablc  for  multifariousnesa. 

7.  First  Nat.  Batik  v.  Peave)/  (1896)  76  Fed.  156:  The  judgment  creditor  of  a 
street  railway  company  Aought  to  hold  an  individual  officer  and  stockholder  of  the 
company  reaponeible  for  the  indebtedness  on  four  grounds:  flrat,  in  respect  of 
unpaid  stock  held  by  the  defendant;  secondly,  in  respect  of  money  of  the  company 
wrongfully  diverted  and  misappropriated  by  the  defendant;  thirdly,  in  respect 
of  land  conveyed  by  the  company  to  the  defendant  without  consideration;  and, 
(OurOily,  In  respect  of  a  traudulebt  misrepreseiitation  on  the  part  of  the  defend- 
ant wherry  the  plaintiff  waa  induced  to  lend  money  to  the  company.  Tbe  bill  was 
held  to  be  mnltifarioua. 

Alternative  claims,  each  veeted  in  many  persona,. of  whom  one  baa 
no  interest  in  one  claim,  and  others  have  m  interest  in  the  other, 
cannot  be  joined  in  one  bill  in  equity. 

Btebbint  v.  8t.  Anne  (1886)  116  U.  S.  3SS,  20  L.  ed.  667:  The  town  of  St  Anne 
issued  bonds  in  aid  of  the  construction  of  a  railroad.  In  accordance  with  an  agree- 
ment between  tbe  railroad  and  the  firm  of  cpntractora  who  built  that  part  of  the 
road,  these  bonds  were  delivered  to  the  contractors.  A  bill  was  filed  to  compel  the 
town  to  pay  the  bonds,  and  it  was  allied  that  the  town  was  indebted  either  to 
that  firm  or  to  the  railroad  company  to  the  amount  of  the  bonds.  In  the  view 
that  the  debt  was  to  the  firm,  the  hill  was  not  maintainable,  because  tbe  interests 
of  al)  the  members  of  the  firm  were  not  represented  in  court  by  proper  parties. 
If  the  view  was  adopW  that  tlie  debt  was  owipg  tp  the  railroad,  then  the  difficulty 
was  that  certain  parties  plaintiiT  in  the  suit  (who  had  been  joined  in  respect  ol 
their  interest  in  tbe  partnership  assets)  had  no  interest  at  all  in  the  debt.  It  waa 
held  that  the  bill  could  not  be  maintained,  because  of  moltifarioOBneaa  both  aa  to 
parties  and  subject-matter, 

g  433.  Snit  for  Bpeoiflo  Beli^. 

When  the  right  of  a  party  to  specific  relief  is  so  encumbered  that  he 
cannot  assert  that  right  against  another  until  he  has  removed  the  - 
incumbrance,  he  cannot  inclnde  an  attempt  to  get  rid  of  the  incum- 
brance in  a  suit  for  specific  relief,  which  he  mi^t  be  entitled  to  have 
if  the  incumbrance  were  out  of  the  way.*^ 

§  434.  Toint  Interut  of  FUintiffB. 

A  bill  filed  jointly  by  two  plaintiffs  to  secure  the  protection  of  a 
particular  interest  must  contain  allegations  showing  their  joint  intei^ 

<■  Inman  P.  New  York  etc.  Water  Co.  p.  Thomas,  (1856)  18  How.  2S3, 16  L.  ed. 
(1901)  131  Fed.  997,  909,  eiitng  1  Dan.  368:  Walker  t>.  Powers,  (ISBl)  IM  V. 
Ch.  Pr.  {6th  Am.  ed.  )330.    See  Shields  S.  840,  26  L.  ed.  TS9, 
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est  in  the  subject-matteT  of  tlie  suit,  and  a  joint  injury,  otherwise  an 
objection  can  be  taken  for  luuItifariousnesB. 

BolUMOfw  etc.  B.  Co.  v.  Adamt  E'sprta*  Co.  (IBM)  22  Fed.  M4:  The  B.  1  O. 
lUilroad  Co.  uid  the  B.  i  O.  Expma  Co.  llled  ■  bill  agkitiat  tLe  Aduu  Ezpraa* 
Co.  to  TMtraiii  the  letter  campanj  (rotn  refiuing  to  kceept  uiid  truumit  pareeU 
tendered  to  it  bj  the  plaintiff*.  The  allegttion  was  that  the  B.  t  O.  ExpreM 
Co.  wu  engaged  in  Mnding  eiprew  matter  over  the  linea  of  the  B.  ft  0.  railroad 
and  that  in  oonjimction  nith  (aid  railroad  it  operated  the  B.  &  O.  espreet 
between  New  York,  Cincinnati,  and  other  point*.  It  did  not  ai^wAr  but  that  the 
iajnr^  eamplaiaed  of  might  be  a  diatinet  injnij  to  e4ch  of  the  pUiatiff  eorpon- 
tioiu.    The  bill  was  requiicd  to  be  amended. 

A  bill  ia  maltifariotia  for  misjoinder  of  parties  plaintiff  where  two 
individuals  unite.in  preferring  a  creditors'  bill,  one  of  whtnn  on  his 
own  showing  has  no  valid  claim  against  the  debtor.** 

§  485.  Toint  Interert  of  Defendanta. 

A  bill  to  foreclose  a  mortgage  ia  multifariona  for  miajoinder  of 
parties  defendant  where  one  is  joined  as  defendant  who  has  no 
interest  in  or  under  the  mortgage  but  whose  claim  is  wholly  adverse  to 
both  mortgagor  and  mortgagee."*  A  bill  ia  sometimes  said  to  be 
multifarious  hj  reaaon  of  ^e  misjoinder  of  defendants  against  whom 
no  right  of  action  is  discloeed  hj  the  bilL  But  this  ie  perhaps  a 
misuae  of  terms.  Where  no  case  is  made  out  against  a  particular 
defendant,  he  is  entitled,  on  demurrer,  to  hare  the  bill  dismissed  as 
to  him  for  want  of  equity  and  not  merely  for  multifariousness. 

Oormidiael  v.  TetKirkana  (1BS9)  M  Fed.  SSI:  A  bill  waa  flled  against  a  d^ 
to  abate  a  ntiisanoe  caused  by  Its  ocmdnctlng  and  depositing  sewage  on  the  plals- 
tilTe  premises.  Several  individuals  were  also  made  defendants  whose  only  eon- 
nection  with  the  nuisance  waa  that  they  had  deposited  their  drainage  in  the  sewers 
erected  under  the  authority  of  the  city,  a  thing  which,  under  the  municipal  ordi- 
nances, they  had  a  right  to  do.  A  gooiL  case  was  made  out  against  the  cl^,  but 
it  was  held  that  the  individuals  could  not  be  liable  and  that  tiie  bill  was  rendered 
multifarious  by  their  joinder. 

§  436.  Wtjoinder  of  Legal  and  Eqmitable  Cauei. 

It  is  a  fundamental  principle  in  federal  practice  that  equitable  and 
legal  causes  of  action  cannot  be  prosecuted  in  one  suit,  and  a  demur- 
rer for  multifariousness  or  misjoinder  of  causes  will  always  be 

4)  Walker  t>.  Powers  (IBSl)  104  U.  a  340.  84  L.  ed.  644;  Peters  r.  Bowman 
24S,  £e  L.  ed.  720.  (IBTS)  «8  U.  S.  56,  20  L.  ed.  01. 

"Dial  V.  BeynoMs  (187T)     M  U.  a. 
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suBtamed  where  it  appears  that  two  or  more  distJnctly  l^^l  and 
equitable  causes  of  action  are  presented  in  the  plaintiff's  declaration, 
petition,  or  bilL  The  objection  is  equally  valid  whether  the  proceed- 
ing is  at  law,"'  or  in  equity,  though  of  course  the  question  manifests 
itself  in  somewhat  different  aspects  according  as  the  proceeding  is  at 
law  or  in  equitj.  A  proceeding  for  the  assessment  of  damages  for 
the  taking  of  private  property  for  a  public  use  is  purely  legal  in  its 
nature  and  cannot  be  united  with  a  cause  of  action  to  set  aside  and 
vacate  an  award  of  damages  made  by  referees  and  to  havo  an  injunc- 
tion prohibiting  the  company  exercising  the  power  of  eminent  domain 
from  appropriating  the  property  in  question.'' 

The  ingrafting  of  a  purely  legal  cause  of  action  upon  a  bill  in 
equity  renders  the  suit  multifarious,  as  where  a  cause  of  action  for 
deceit  against  an  individual  is  put  in  a  bill  to  foreclose.''  A  bill 
is  multifarious  in  which  the  plaintiff  seeks  to  recover  damages  for  the 
breach  of  a  contract  against  one  defendant,  and  which  also  seeks  to 
enjoin  the  same  and  another  defendant,  with  whom  the  former  is 
alleged  to  be  conspiring,  from  preventing  the  plaintiff  from  having 
the  benefit  of  his  contract.  Here  one  cause  of  action  is  against  o&e 
defendant  at  law  and  the  other  against  both  in  equity.'^ 

A  cause  of  action  against  individuals  for  fraud  or  deceit  cannot  be 
united  with  a  cause  of  action  against  a  corporation  for  dissolution. 

WattOH  V.  United  State*  Sugar  Refinery  (189S;  C.  C.  A.)  IS  C.  C.  A.  MS,  69 
Fed.  760:  The  pUintiff  wm  induced  to  purchaae  stock  in  a  eorporatioo  by  falte 
and  fraudulent  repreaenbitioiiB  as  to  the  compkny'i  solvency.  As  a  stodcholder  ha 
filed  his  bill  seeking  to  hmve  the  companj  wound  np.  The  blU  also  sought  relief 
against  the  iadividuftl  defendsnta  who  had  fraudulently  induced  him  to  pureluuM 
the  stock.  It  was  held  that  nnleia  this  aspect  of  the  case  could  be  Ignored  aa 
meanlngleu  or  superfluouB,  the  bill  must  be  considered  multifarious, 

g  437.  Stookholder  Suing  in  Own  Bight  and  Bight  of  Corporation. 

A  cause  of  action  of  a  stockholder  in  his  own  right  against  a  corpo- 
ration cannot  be  conjoined  with  the  cause  of  action  of  the  corporation 

HQill    V.    Northern    Pac.    Ry.    Co.  v.  Cornell,  90  Fed.  Til ;  Coit  t>.  BnlUvan- 

(1902}    113  Fed.  014,  SI   C.  C.  A.  644;  KelleyCo,  (1897)  84  Fed.  724. 

Goodyear  Shoe  Machinery  Co.  v.  Dancel  *■  Cherokee  Nation  p.  Bouthern  Kan. 

(1902)    119  Fed.  693.  66  C.  C.  A.  300;  R.  Co.  (1890)  136  U.  S.  641,  10  Sup.  Ct 

Berkey  C.  0>mell    (1998)   90  Fed.  Til;  B6S,  34  L.  ed.  206. 

United  SUtes  c.  Boyd   (1902)    118  Fed.  et  Securi^,  etc.    Loan    An'n   o.   Bn- 

80;  SUfford  National  Bank  v.  Sprague  chanan  (1SB5)    14  C.  C.  A.  97,  M  Fed. 

(1S81)  8  Fed.  377;   (Ohio,  1880)  Kenton  799. 

Furnace  R.  A  Mfg.    Co,    c.    McAlpin  (<  Thornton  N.  Motley  Co.  ».  Detroit 

(18S0)   5  Fed.  737;    <Va..  1898)  Berks'  etc  Co.  (1904)   130  Fed.  SOQ, 
Eq.  Prac.  Vol.  I.— 18. 
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cnforoible  st  tlie  luit  of  a  stockholder  under  the  conditions  Btated  in 
equity  rule  94. 

1.  HoUon  o.  WaOoM  (IBSS;  C.  C.  A.)  M  Fed.  400  (ISM)  TT  Fed.  61,  23  C.  C.  A. 
71i  The  bill  in  a  Btockholder'H  auit  sought  to  recorer  od  the  corporallua'a  right 
of  action  againat  one  W.  as  assignee  of  unpaid  sliarei'af  stock,  and  also  againit 
other  IndMduali  for  fraudulent  conduct  coniiect«d  witli  the  sale  of  tbe  eompaBya 
nilroad.    Hie  bill  was  held  to  be  multifarious. 

t.  Chunk  V.  Cititttuf  Street  B.  Co.  (1897)  TB  Fed.  E26i  A  biU  was  brought  b^ 
ft  atodcholder  to  b«  relieved  of  a  purchase  of  stock  fraudulently  foisted  on  him  and 
also  to  have  his  status  as  stodcholder  established  as  rc^rded  certain  stock  which 
had  been  properly  acquired.  The  bill  further  soaght  to  redress  a  wrong  done  to 
the  corporation  by  its  officers  la  diverting  large  nuns  of  mooey,  tho  proBwJi  of  aa 
iMua  of  bonds,  away  troB  the  oorporstion.    The  bill  wu  held  mnUifarioBi. 

a  Unoonte  v.  Mtctioan  Int.  Itnp.  Co.  (1889)  38  Fed.  626:  A  bill  filed  by  oorpo- 
ration  stockholders  against  the  corporation  is  multifarious  which  proceeds  on  the 
three  different  ideas  indicated  thus:  (1)  to  enjoin  an  alleged  illegal  issue  of  pre- 
ferred stock,  (2)  to  attack  an  alleged  breach  of  trust  on  the  part  of  the  original 
board  of  directors  in  fraudulently  issuing  full  paid  stock  for  a  nomiaal  eonsld- 
•KatlOB,  and  (3)  to  vacate  an  alleged  illegal  purchase  of  a  lottery  grant.  To  tha 
4nt  eause  ol  action  the  corporation  is  the  only  necessary  defendant;  to  the  others 
tha  delinquent  directors  are  neceasaiy  parties.  The  first  cause  of  action  can  be 
unconditionally  asserted  by  the  stockholders,  subject  to  the  rule  governing  stock- 
holders' suits  In  the  right  of  the  corporation  (equity  rule  M). 

g  4S8.  Wlien  Bach  Canaei  Ua.7  Be  Jstned. 

Bat  it  has  been  held  that  where  the  saoie  facta  that  are  sufficient  to 
auatain  a  claim  of  a  stockholder  in  his  own  right  are  also  sufficient 
4K>  sustain  the  claim  asserted  bj  the  stockholder  in  the  right  of  the 
Corporation,  the  two  causes  of  action  maj  be  joined  if  it  is  oonrenient 
to  determine  both  matters  in  one  suit. 

/on«f  V.  Miatvwi  etc.  Co.  (1906;  C.  C.  A.)  75  C.  C.  A.  631,  144  Fed.  768;  Two 
light  and  power  companies  were  consolidated  under  the  laws  of  the  state  of  their 
location,  and  a  new  or  consolidated  company  was  thus  formed  fn  their  stend.  A 
minority  stockholder  In  one  of  the  original  corporations  filed  a  bill  in  his  own 
behalf  and  In  behalf  of  others  stroilarly  situated,  and  also  in  behalf  of  his  own 
constltnent  company,  against  the  three  companies  and  against  the  directors  of  his 
own  constituent  company.  In  this  bill,  plaintiff  sought  to  accomplish  two  things, 
first,  on  behalf  of  his  corstltuert  company,  to  avoid  the  consolidation  and  rsHtOTO 
said  company  to  its  original  status  and  to  the  possession  of  Its  property.  The 
grounds  on  which  it  was  sought  to  acoMnplish  this  were  that  the  consolidatioQ 
was  unauthorized  by  law  and  was  a  scheme  fraudulently  carried  through  by 
the  majorl^  for  the  purpose  ot  acquiring  the  property  of  ths  plaintiff  and 
others  at  an  unconscionably  low  price.  The  plaintiff  also  prayed  in  the  alter- 
native for  individual  relief  in  this,  that  if  the  foregoing  relief  could  not  be 
granted,  then  tbe  value  of  plaintiff's  stock  should  be  ascertaiiied  and  Ita  nbn 


§§  489, 440]  UULTIFAKIOUSNESS  IN  BILL.  276 

b«  declared  a  lien  upon  the  property  of  bia  constituent  company  and  upcm  the 
property  of  the  eonaolidated  company.  The  plaintiff's  bill  also  prayed  in  its 
individual  aspect,  that  the  eonaolidated  company  be  adjudged  to  pay  tA  liim 
the  amount  of  this  lien.  A  demurrer  raising  the  question  of  multifariousncM 
.  vna  oremilBd.  Sanborn,  Cinmit  Judge,  said:  "The  gravamen  of  the  Ull,  as 
we  have  seen,  ia  the  loaa  of  the  compiaiuant  and  the  other  minority  sioekboldera 
caused  by  the  acte  of  the  majority.  Its  purpose  is  to  right  this  wrong,  ajid  it 
is  to  this  end  that  the  complainant  prays  in  the  alternative  for  the  rehabilitati<» 
of  Iiis  corporation  oi  for  a  lien  upon  the  property  ...  for  tlie  value  of  bia 
stock.  The  facts  set  forth  in  the  bill  are  suflicient  to  austain  both  hi*  claim  on  hia 
own  behalf  and  his  claim  on  behalf  of  the  corporation.  And  where  tbe  same  facta 
eustain  the  claim  of  a  stockholder  on  his  own  behalf  and  his  claim  on  behalf  of  bis 
corporation  and  warrant  the  same  or  similar  relief,  it  is  not  the  duty  of  a 
court  of  equity,  one  of  whose  functions  ia  to  avoid  a  multiplicity  of  suita,  to 
eompel  him  to  plead  and  prove  these  facta  in  two  separate  eulta  in  order  to 
obtain  the  relief  to  which  he  is  entitled.  It  may  determine  both  claims  in  the 
same  suit  and  so  mould  ita  decree  as  to  mete  out  substantia)  justice  to  ftU  tbe 
partie*."  " 

§  439.  Germane  Amendment  Vat  Knltifarioni. 

An  amendment  that  asks  for  relief  germane  to  the  Bubjecfc-matter 
of  the  bill  does  not  render  the  bill  multifariows. 

Inma  v.  MamifMtunre  Bank  (1883)  17  Fed.  SOai  A  ereditoTs'  bill  was  filed 
against  an  insolvent  national  bank,  asking  for  a  receiver  and  for  the  proper 
application  of  the  bank's  asaets  to  its  debts,  but  the  bill  did  not  sedt  to  hold 
the  Btockbolders  liable.  Pending  the  suit,  a  statute  was  passed  by  Congress 
mnthorlalng  the  Individual  liability  of  the  shareholder  to  be  oifareed  in  a  ared- 
itors'  suit.  The  plaintiff  then  amended  hie  bill,  made  the  Btockbolders  parties, 
and  sought  to  hold  them.    This  was  held  to  be  proper. 

§  440.  Qibion'i  E^ht  Propoiitioiu. 

We  conclude  our  treatment  of  this  aspect  of  the  subject  of  multi- 
fariousness by  reproducing  here  the  eight  propoaitiooa  formuJated 
b^  Chancellor  Gibson  aa  a  means  of  tasting  the  question  whether  a 
bill  ia  multifarious  in  any  given  case.  While  they  are  not  wholly 
definitive  of  the  topic  they  at  least  embody  some  helpful  Buggeetions. 

To  make  a  Mil  demurrable  for  multifariousness,  it  must  contain  all  of  the 
following  characteristics: 

1.  It  must  join  two  or  more  causes  of  action  against  [one]  or  more  defendants.'* 

t'  In  the  same  ease  It  wae  inefsted  for  But  tt  was  ruled  that  inasmuch  as  the 

the  defense  that  the  plaintiff  had  a  com-  plaintiff   had    the   option    to    repudiate 

plete  remedy  at  law,  inasmuch  as  he  the  consolidation,  and  sue  in  equity  to 

•mf^t,   at   bii   option,   afilnn    the   eon-  avoid    ft.    equity   wonld    entertain    the 

tract  of  eoneolidatton  and  maintain  an  suit.     Jonee  p.  MlflRonTi-Edison  etc,  Oo. 

action  at  law  for  the  conveTsion  of  his  <190e>  TS  C.  C.  A.  6SI,  144  Fed.  777. 
stock  against  the  oonsolidat«d  company.       ■<  In  Gibson's  text  this  propcsrition 
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E.  Thtat  two  or  more  ckuaea  of  action  must  hsTC  no  connection  <»'  Donniuni 
origin,  but  miut  be  separate  and  independent. 

3.  The  erideace  pertinent  to  one  or  more  of  tbe  »uses  mtut  be  whollr  imper- 
tinent u  to  tbe  other  or  others. 

4.  One  or  more  of  these  separate  and  independent  causes  of  action  most  be 
capable  of  being  fullj  determined,  without  any  neceuity  of  bringing  in  the 
other  cause  or  c«uMs,  in  order  to  adjuit  any  of  the  t^al  or  equitable  right*  of 
the  parties. 

5.  The  decree  proper  as  to  one  at  more  of  these  separate  and  independent 
eauscfl  of  action  must  be  escluBively  againit  one  or  more  of  the  defeodanta,  and 
the  dseree  proper  as  to  tbe  other  gaum  ot  causes  must  be  exclnsirely  against 
tbe  other  defouJant  or  defendants. 

0.  The  relief  proper  against  one  or  more  of  the  defendants,  on  one  or  more 
of  tlMse  separate  and  independent  cause*  of  action,  must  be  distinct  frmn  tbe 
relief  proper  against  tbe  other  defendant  or  defendants  on  the  other  cause  or 
cause*  of  action. 

7.  Tlte  latiafaction  of  the  proper  decree  bj  an^  of  the  defendants,  to  the 
extent  of  bis  alleged  liability,  on  any  one  or  more  of  said  distinct  causes  of 
action,  must  not  be  a  satisfaction -of  the  proper  decree  against  the  other  defendant 
or  defendants  on  the  other  cause  or  causes  of  action. 

8.  Upon  the  conaidenition  of  the  entire  bill  tbe  multifarioumeas  must  be 
apparent,  and  the  misjoinder  of  distinct  causes  of  action  manifeatc 

Practice  on  Question  of  liuUifarvnuaeta. 

§  441.  How  Oljeotion  of  KvltifarioiuneM  Raised. 

Tbe  question  of  muUifariousneBS  may  be  raised  by  demurrer  or 
answer,  according  as  the  state  of  the  pleadings  maj  justify;  and  if 
the  defendant  fails  to  raise  the  question,  the  court  '*  may,  of  its  own 
accord,  take  notice  of  such  defect  and  make  a  proper  decree  over- 
ruling so  much  of  the  bill  as  may  be  necessary  to  reduce  its  issues  to 
the  "required  degree  of  unity ;  or,  if  that  be  impracticable,  it  may  dis- 
miss the  entire  bill.*"  But  in  a  case  where  proof  had  been  taken  and 
completed  on  both  issues  tendered  in  the  bill  and  a  meritorious  claim 

reads    "  against   two   or   more   defend-  to  lie  multifarious  because  In  three  psf  ■ 

ants";    but  this   Is  based   on  a   local  tieulars  it  did  not  offend. 

statute.  EiChisholm    v.    Johnson    (1901)    106 

'T  See  Oibsbn,  Suits  in  Chan.  (2d  ed.)  Fed.  210;  Oliver  v.  Piatt  (1S46)  3  How. 

i  284.  333,  412,  11   L.  ed,  S22,  658;   Hefner  r. 

These  propositions  have  been  judicial-  Insurance  Co.   (1S8T)    123  U.  S.  747,  8 

ly  approved.     Von  Auw  v.  Chicago  Toy  Sup.   Ct.   337,  31   L.   ed.   306. 
etc.  (>.    (ISes)   6»  Fed.  448   |18fl5)   70        B>  Hefner    e.    Nori,hwestem    etc.    Ins. 

Fed.    939:     United    SUtes    v.    Quglard  Co.  I1SB7)  123  I'.  S.  752,  8  Sup.  Ct  389, 

(1897)  79  Fed.  21.  31  L.  ed-  300:  State  Trust  Co.  v.  Kansas 

In  the  first  ot  these  cases  a  bill  was  etc.    R.    Co.     (1904)     128    Fed.    129; 

held   to  be  multifarious  because   it   of-  Greenwoo<l   r.  Churchill   (1833)    1   Myl. 

fended  in  all  of  the  particulars  enumcr-  &  K.  6&0. 
ated;  In  the  other,  the  bill  was  held  not 
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to  relief  was  disclosed,  the  court  refrained  from  cxercieiug  the  right 
to  dismiss  the  bill  and,  instead,  required  the  plaintiff  to  signify  in 
writing  his  election  to  insist  on  the  one  cause  of  action  or  the  other 
as  he  might  see  fit.'* 

A  parol  exception,  in  the  nature  of  a  demurrer  ore  ienus,  may  bo 
taken  to  test  the  question  of  the  multifariousness  of  a  bill  where  no 
formal  objection  has  been  previously  taken  on  this  ground  by  demur- 
rer, plea,  or  answer.  This  practice  arises  from  the  fact  that  the 
court  may  take  notice  of  such  defect  of  ita  own  motion.'^ 

§  44S.  Defect  Waived  by  Answer  to  Kerita. 

If  a  defendant  fails  to  raise  the  question,  of  multifarionsaees  in  a 
timely  and  proper  manner  either  by  demurrer,  plea,  or  answer,  and, 
instead  of  so  doing,  answers  to  the  merits,  the  defect  is  waived  so  far 
as  he  is  concerned.  The  appellate  court  will  take  no  notice  of  it, 
unless  the  trouble  appears  to  be  so  grave  as  to  interpose  an  obstacle  to 
the  proper  administration  of  justice."' 

Oliver  v.  Fialt  (ISM)  3  How.  333,  II  L.  ed.  62S:  In  thii  cue  the  objection 
of  multifariouraess  was  insisted  on  in  argument  in  tlie  supreme  court,  not  having 
been  previously  raised  by  demurrer,  pica,  or  answer.  Mr.  Justice  Story  said: 
"  The  objection  of  multifariousness  cannot,  as  a  matter  of  right,  be  taken  by 
the  parties,  except  by  demurrer,  or  plea,  or  answer;  and  if  not  so  talcen,  it  Is 
deemed  to  be  waived.  It  cannot  be  Insisted  npon  by  the  parties  even  at  the 
bearing  in  the  court  below,  although  it  may  at  any  time  be  taken  by  tlie  court 
fua  tponte,  wherever  it  is  deemed  by  the  court  to  be  neceasary  or  proper  to 
assist  H  In  the  due  administration  of  justice.  And  at  so  late  a  period  as  the 
hearing,  so  reluctant  Is  the  court  to  countenance  the  objection,  that,  if  it  can 
get  on  in  the  cause  to  a  fiual  decree  without  serious  embarrassment,  it  will  do 
so,  disregarding  the  fault  or  error  when  it  has  lieeD  acquiesced  in  by  the  parties 
up  to  that  time.  A  fortiori  an  appellate  court  would  scarcely  entertain  the 
objection,  if  it  was  not  forced  upon  it  by  a  moral  neaesaity." 

Where  the  bill  states  a  good  cause  of  action  and  prays  for  appropri- 
ate relief,  and  this  cause  of  action  ia  fully  supported  by  the  proof, 
the  bill  will  not  on  appeal  be  held  multifarious  merely  because  die 
plaintifi  has  also  aaked  for  relief  to  which  he  is  not  entiUed." 

«i>St«t«  Trust  Co.  o.  Kansas  etc.  IL  Chew  (1844)  2  How.  642,  11  L.  ed.  411; 

Co.   (1004)   128  Fed.  129.  Hefner   c.    Northwestern     L.     Ins.     Co. 

*i  Liverpool  etc.  Ins.   Co.  e.  Cluni"  (1887)  123  U.  S.  751,  31  L.  ed.  311 

(1898)   SB  Fed.  167.  •!  De  NenfTille'p.  New  York  etc.  R. 

•I  Brlgea  e.  Speny   (1877)   95  XI.  S.  Co.  (1897;  C.  C.  A.)  26  C.  C.  A.  30G,  81 

401,24  L.  ed.  390;  Nelson  r.  Hill  (1847)  Fed.  10. 
6  How.  132,  12  L.  ed.    83;    Gaines    v. 
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I  MS-  V^  lUy  SaiH  ObJMtlML 

The  Abjection  of  multifarioueness  for  misjoinder  of  causeB  of 
action  cannot  be  raised  b;  a  defendant  who  appears  not  to  be  in  a 
position  to  be  injured  thereby.  If  a  bill  is  multifarious  as  to  one 
defendant  but  not  aa  to  another,  the  latter  capnot  tak^  adrantage  of 
the  defect  though  the  other  may." 

UetropoUtan  fnut  Oe.  v.  OohimUit  #I0.  R.  Co.  (ISM)  M  FM.  680:  Ttw 
plaintiff  BUed  faoth  h  am  ladivulilsl  aad  U  t  trustw.  Oaa  of  Hm  itieni^U 
was  BO  Bitoated  that  aa  Ui  him  the  fsaue  made  bj  the  plaintiff  aa  individual 
•zid  u  trustee  was  the  ume.  If  waf  held  that  tl)e  bill  ihaqld  j^  bf  Ij^ld  jgi^t^- 
farions  on  a  damurer  filed  bf  him,  Ute  otiier  defendant  morft  dimtlj  lnt««stal 

S  44i  nnofW  Drier  w  8wtaiAiq«  0)>j9otitn. 

Wh^  a  demuiTCT  fer  multlfariousBesi  or  miBJeJadw  (rf  oanaas  of 
actitm  ia  sustained,  It  ia  not  always  proper  to  dismiss  the  plaintiff  out 
of  court  without  making  provision  for  the  proteeties  of  hie  vi^ts. 
The  court  should  use  its  discretion;  and  if  the  plaintiff  wishes  to 
amend  by  putting  his  pleading  in  Hn^Eceptienable  form,  he  E^iould  be 
allowed  to  do  so," 

4.  practice  soinfitimes  pyrsued  is  for  the  court  to  enter  ga  opder 
dianiaaing  the  biil  ia  aa  far  as  it  seeks  relief  inQoosiatsnt  with  the 
main  oanse  of  action  and  «s  to  parties  against  whom  suoh  velief  is 
sought;  ^  or  an  order  may  be  entered  allowing  the  plaintiff  leare  to 
amend  bj  exscinding  such  matter  as  is  necessary  to  put  the  bi|l  in 
proper  sh^pe,  otherwise  (be  bill  to  be  dismissed ; "  or,  9jp>ip,  ft  con- 
iJitii«al  or^  may  1m  enterod  directing  that  the  demurrer  raising  the 
question  of  mukifariouraieae  be  suatainsd  unless,  witliin  a  qieeified 
time,  the  plaintiff  dismisses  as  to  the  objectionable  matter  or 
objectionable  parties." 

§  4M.  lerawLoe  ti  Legal  and  SqnitoUe  £aiiae»~B^leadeT. 

Where  9  bill  j^ppeara  to  he  multifarious  as  comprisipg  both  legal 
and  equitable  demands,  the  court  may,  on  motion,  order  t^e  plaintiff 
to  file  a  declaration  in  the  law  side  on  so  much  of  the  cause  of  action 

(«Buerk  n  Inhaeuwr  (1881)  8  Fed.  Fed.  2TS;  Hudson  e.  Wood  (!&»)   UB 

457.  Fed.  TB4.     Compare   Smith  p.  6k>ilriy>n 

(tCherokse  Nation  v.  Bouthern  Kan-  Co.  (1886)   127  U.  B.  lOS,  92  t.  ai  73. 

M»  »r-  Co.  (1680)  135  U.  6.  eei,  SSZ,  ''Central    Nat.   Bank   v.   Fitavnld 

34  L.  ed.  800,  revening   (1888)   33  Fed.  (1809)   M  Fed.  IS. 

900.  tsKeasbj,    etc    Co.    v.    FUUp  StfJ 

«*Farw>n  v.  Sioux  aty   (1901)    108  Mfg.  Co.  (tBOI)  lU  Fed.  432: 
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as  embraces  a  legal  claim.  Though  in  the  form  of  an  order,  8uch  a 
ruling  is  not  t^chnicall;  an  order  of  repleader,  but  is  merely  a  per- 
mission to  the  plaiutiff  to  file  his  declaration  in  the  law  side  with  the 
altemative  of  having  the  legal  DUttera  in  bis  bill  dismissed  or  ignored. 
The  t«rm  repleader  is  more  properly  applied  to  a  case  where  issue  has 
been  joined  on  an  Immaterial  point.'* 

g  446.  Second  Suit  on  Ezsoiaded  Canie  of  Aetion. 

If  a  bill  is  held  to  be  multifarious  for  the  improper  joinder  of  dis- 
tinct causes  of  action  and  the  plaintiff  is  required  to  eliminate  one  of 
the  two  causes  of  action  from  his  b  I,  he  may  then  or  afterwards 
prosecute  another  separate  suit  founded  on  the  cause  of  action  so 
stricken  from  the  bill.  The  decree  in  the  first  suit  is  not  res  judicata 
on  the  matter  eliminated  from  the  suit 

Stark  V.  Starr  <1S76)  9i  U.  8.  4T7,  ML.ea.eTe:  A  bill  wu  flled  ffuia  timet 
to  compel  a  defendant  to  release  an  interest  which  he  claimed  in  respect  of 
certain  premises  by  virtue  of  •  land  patent,  Two  groiudt  of  relief  were  set 
forth,  and  upon  objection  for  multifarioiuncw  of  eubjeot-matter,  the  plaintiff 
waa  compelled  to  elect  as  to  the  particular  theory  upon  which  he  would  proceed. 
The  bill  was  accordingly  amended  so  as  to  present  only  one  title  to  relief.  The 
plaintiff  was  cast  in  this  suit,  and  the  vtctorious  defendant  then  brought  an 
action  of  ejectment.  The  defendant  In  this  action  thereupon  filed  another  bill 
seeking  to  enjoin  this  action  at  law,  and,  oi  a  ground  for  relief,  set  up  the 
natters  and  thing*  which  hod  been  joined  by  him  in  the  previous  bill  but  which 
had  been  exscinded  for  multlfairioueness.  It  was  now  insfated  for  the  defendant 
(plaintiff  in  the  ejectment  suit)  that  his  adversary  oonld  not  have  the  benefit 
of  those  matters  for  the  reason  that  the  first  suit  was  conelusive.  The  contention 
was  not  sustained.  The  plaintiff  in  the  first  suit  had  been  precluded  by  the 
court  fnmi  having  the  benefit  of  those  matters  In  that  soit,  and  he  should 
aeeofdlagly  have  the  beneflt  of  thcon  hi  the  seoond. 

•1  Chapman  c.  Yellow  Poplar  eta.  volved.  This  may  be  done  where  eon- 
Co.  (lOM)  74  C.  C.  A.  SSI,  14S  Fed.  fusion  of  issues  will  not  result  from 
204,  206.  such    procedure.      Blalock   0.    Equitable 

Id  an  action  at  law,  matter  of  purely  Life  Assur,   Soc.    (1896)    21    C.   C.  A. 

equitable  cognizance  may  somctimee  be  20f).  T5   Fed.  43.     But  undoubtedly  the 

treated  as  surplusage,  and  the  case  may  better  practice  is  to  allow  amendments 

go  on  to  trial  on  the  kgal   isanes  in-  fo  put  the  pleadings  in  good  form. 
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Capacity  to  Sue. 
§  447.  Who  Haj  Sue  in  Equity. 

It  is  a  rule,  subject  to  unimportant  exceptions,  that  any  person 
in  wliom  righia  can  legally  inhere  may  maintain  a  Buit  in  equity. 
There  is  no  sort  or  condition  of  persons  but  may  sue  in  the  court  of 
equity.  This  eztentls  from  the  highest  person  in  the  state  to  the  most 
distressed  pauper.'  The  rule  includes  artificial  persons,  such  as 
corporations,  public  or  private.  But  not  every  person  can  maintain 
a  suit  in  equity  in  his  own  name  and  capacity.  If  he  is  subject  to  a 
disability  some  unexceptionable  person  must  stand  sponsor,  as  it 
were,  for  him  before  the  court. 

A  sovereign  state  has  the  some  right  to  sue  in  its  own  courts  for 
the  redress  or  prevention  of  injury  as  any  other  corporation  or  indi- 
vidual. The  United  States  and  the  several  states  may  sue  in  the 
federal  courts  in  their  sovereign  capacity.'  A  state  may  file  an 
original  bill  in  the  supreme  court  of  the  United  States.' 

§  448.  Fenoni  Inoompeteat  to  Sue. 

Li  England  the  law  formerly  recognized  certain  classes  of  persons 
as  being  totally  incompetent  to  maintain  a  suit  in  equity  either  in 

1 1  Dan.  Ch.  Pr.  3.  *  Mississippi   r.   Johnson     (1866)     4 

1  Cotton  V.  U.  S.  (I8M))  II  How.  231,  Wall.  Ml,  18  L.  «!.  441. 
13  L.  ed.  S76;  Hurnv  p.  Hob^en  Land 


18  How!  : 


etc  Co.  (ISH)  18  How.  283,  IS  L.  ed. 
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their  own  name  or  ^th  the  assistance  of  another.  These  were  out- 
laws, excommunicates,  attainted  peF9enii,  and  alien  flnemicfi.  These 
four  classes  formed  the  chief  exceptions  to  the  rule  allowing  all  per- 
sons to  sue  in  the  court  of  equity.  Their  dlsabilitj  was  absolute  so 
long  as  the  CM)4itiot)  that  was  the  occasioq  of  the  disalHlitj  eon- 
tinued ;  but  if  the  condition  tanninated  nuih  persons  eould  then  sue 
as  well  as  any  person.  In  America  outlawry,  exoommunicntion^  and 
attainder  are  unknown  to  the  law,  and  consequently  no  person  can 
here  be  deprived  of  the  ri^t  to  resort  to  the  court  of  equity  oii  either 
of  these  grounds.* 

g  448.  Alien  Ennqr  UiaUe  to  Sue  Itarinf  War. 

The  condition  of  the  alien  ojieDiy  is,  howevBr,  b<^re  reoogsized  as 
a  ground  of  legal  disalHlity,  and  a  person  subject  to  this  disability 
cannot  sue  so  long  as  he  remains  an  alien  enemy,  that  Is,  so  long  as 
the  state  of  war  continues  between  this  country  and  that  of  which  he 
is  a  subject."  The  disability  of  an  alien  eueniy  is  not  absolute  in  the 
sense  of  destroying  his  futiire  right  to  sue.  When  peaw  has  been 
made,  the  right  is  revived,  or  the  court  is  opened  to  him  as  before. 
The  effect  of  the  existence  of  a  state  of  war  between  two  countries 
is  to  suspend  the  right  of  tlie  subjects  of  either  country  to  oommence 
H  suit  in  the  courts  of  the  other,  or,  if  suit  has  already  been  begun 
prior  to  the  breaking  out  of  war,  the  right  to  continue  the  suit  is 
thereby  suspended  until  the  return  of  peace,' 

An  alien  enemy  who  U  beneficially  interested  in  a  suit  eannot 
j)roseeute  the  same,  during  the  continuance  of  hostilitiea,  in  the  name 
of  his  trustee.' 

§  4M.  Bvspensitta  of  Suit  Brooglit  before  War  Begins. 

^^Tien  a  suit  has  been  brought  in  one  of  our  courts  by  an  alien 
friend,  and  war  then  breaks  out,  the  defense  may  be  interposed  by 
plea  or  answer,  and  the  suit  will  be  suspended  during  the  vonimxumce 
of  hostilities.' 

*  1  DsD.  Ch.  Pr.  SO.  The  author  also  I  Pftrkinson  v.  Wentworth  (18U>  11 
mentions  bankrupts  u  being  a  cUaa  of  yaaa.  26;  Hutchinaoa  c,  flrock  (}IU) 

rraonB  inc(»ipetent  to  hug.     Bee   poal,   11   AUna.   119;   Bell  n.  Chapmui   (1813) 
IH.  10  John*,   las. 

(Wilcox  V.  Henry  (I7S2)  1  Dall.  69,  In  Ea  p.  BoiusmAker  (1806)  13  Vw. 
1  L.  ed.  41;  Mumford  e.  Mumford  Jr.  71,  a  claim  in  b«nl(rupt<7  put  in  t^ 
(1818)   I  0*)l.  300.  «n  alieq  enem;r  W4s  tAmHteA,  but  the 

*  SUnTj,  Eq.  PI.  er«.  64-  dividend  wm  reierved  tq  bi  paid  on  the 
» Crawford     P.     The     William     Pena   return  of  peace. 

{18IS}    F«t  C.  C.   106. 
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§  401.  ?u>Jcct  of  Hontile  Conntr;  Umg  ia  Tbi*  Cotmtry. 

If  a  subject  of  a  foreign  country  with  which  we  come  to  be  at  war 
resides  in  our  own  limits  during  the  time  when  the  war  is  waging  and 
is  not  bidden  to  depart,  he  may  sue  in  our  courts,  as  he  is  then  ocoi- 
sidwed  under  the  protection  of  this  country ;  and  any  ^;agement  or 
contract  made  with  an  alien  enrany  can  be  enforced  by  him,  If  when 
the  contract  was  made  he  was  acting  under  a  license  from  this  govern- 
ment' 

An  ^neater  Of  adnjaistvatev  a^^tfid  maAig  the  law  sf  a  foreign 
state,  ce^tiy,  or  jaMsdictum  ^11  not  be  adnittad  ts  bring  sait  in 
his  T^res^tative  eapaeit^  in  the  aeuits  at  a  jniisdietion  wherein  he 
was  not  appointed.'"  In  tha  federal  peurts  this  rula  is  applied  bq  as 
to  prevent  suofa  pera^ial  vepresentative  of  the  estate  of  a  deceased  per- 
aoa  trom  suing  in  the  oireait  eonrt  of  a  state  other  thaa  that  of  the 
appeintment.^'  fiimilaily,  a  vecelver  appointed  by  a  oonrt  in  one 
state  eannet  sue  Ui  his  eapaoity  as  reeeiver  in  the  eirci4J;  oaurt  pf 
another  stato.)^  ^e  nile  in  K^rd  to  personal  representatives  and 
receivers  does  not  form  a  real  exoeption  to  the  general  principle  that 
all  persons  may  sue  in  the  aourt  of  equity.  The  law  here  simply  Feats 
on  the  ground  tjiat  t^e  oapaeity  of  personal  representative  er  reoeiver 
cannot  be  veeogniaed  in  other  jurisdictions  than  that  wfaer«in  the 
appoinknent  was  made.  A  personal  representative  er  reejetver  is  not, 
In  his  repFesentetive  capacity,  considered  a  1^^  parscm  outside  of 
the  jurisdiction  of  his  appointm^it. 

g  «8.  Scnuu  Sobjeet  to  anaMod  Disability. 

There  are  several  sorts  of  persops  whq  are  subject  to  a  qualified  dis- 
ability, inasmuch  f^  they  are  not  co^petei)t  to  prosecute  a  suit  Indo- 
pepdcntly  and  in  their  pwn  name.  If  a  suit  is  to  be  instituted  in 
their  behalf  it  must  be  brought  for  them  by  some  person  sui  juris 
who  can  be  held  responsible  for  tbp  costs  of  the  proceeding.  Minors 
form  one  of  these  classes  of  persoqs.    By  reason  of  their  mental  inca- 

•  Crawford    v.    The    Willism    Penn  19  L.  ed.  76T  (1870)  12  Wall.  181.  20  L. 

(1816)    Pet.   C.   C.   106.  ed.   270;    IVAmj   v.   Porter    (1890)    41 

MCiHPBb«ll    •■   Huh^fd    (1888)    (1  fed-  W;  Mi|l8  u.  Enitpp  Hm)  W  Fed. 

Lea,  6.  g92i    Eells   e.   H»ldai    i]mi]    Ig   f»d. 

11  ^qlnuoB  jr.  Vttwan   (1881)   138  U.  663;  Melius  v.  ThompwB  (IB^I  1  Cliff. 

S.   166,   35  1.   ed.    112;    Kerr   v.   Mogn  126;    Brawnaqn    p.    Wal)Mp     ilm)    * 

(1824)   S  Wheat.    SOS,  «  L.    ed.    161:  Bktchf.  466. 
Nooua  D.  Bmdier  <1868)  8  Wall.  304,       uSee  poal,  ||  2670-2670. 
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paeity  to  attend  to  their  owti  busincas  as  woU  as  by  reason  of  their 
iuability  to  bind  themselves  for  the  costs  of  the  suit,  or  to  make  any 
<-ontruct  relative  thereto,  they  are  not  permitted  to  institute  a  suit 
(lirnrtly  in  their  own  name,  and  on  their  oAvn  motion.  But  as  these 
I)prBon8  frequently  need  the  active  interposition  of  the  court  of  equity 
to  protect  their  interests,  it  is  allowable  for  some  other  proper  person 
to  institute  a  suit  in  their  behalf. 

§  454.  Infant  Suing  by  Vext  PHeiul 

A  person  who  institutes  suit  in  behalf  of  an  infant  is  called  the 
next  friend,  or  proehein  ami.  Normally  and  properly  the  individual 
who  acta  as  next  friend  to  an  infant  should  be  one  who  is  close  to  him 
by  natural  or  legal  ties.  The  father,  for  instance,  and  the  guardian 
appointed  by  law  are  very  proper  persons  to  act  as  next  friend.  But 
no  definite  relationship  is  at  all  essential,  as  the  court  will  see  to  it 
that  the  infant  is  not  prejudiced  by  the  course  of  legal  proceedings. 
The  next  friend  is  really  a  purely  formal  party,  and  is  little  more,' 
apparently,  than  a  sort  of  security  for  costs.  Suits  are  sometimes 
brought  on  behalf  of  infanta  by  their  lawful  guardians.^*  In  such 
cases  the  guardian  is  really  a  next  friend  whether  he  is  actually  so 
styled  in  the  record  or  not  The  court  may,  in  any  case,  upon  proper 
representations  made  to  it,  appoint  a  special  guardian  ad  litem  to 
institute  and  prosecute  a  suit  for  an  infant,  just  as  it  may  appoint 
such  a  party  to  defend  for  an  infant  But  the  effect  of  this  is  merely 
to  constitute  the  guardian  ad  litem  a  sort  of  fonnal  next  friend, 
though  certainly  he  would  be  considered  more  particularly  the  agent 
of  the  court  than  the  ordinary  next  friend. 

A  bill  may  be  filed  by  a  next  friend  on  behalf  of  an  unborn  infant 
(en  ventre  sa  mere)  if  its  interests  require  protection.  A  bill  for  an 
injunction  to  stay  waste  on  lands  that  will  belong  to  such  an  infant 
at  its  birth  is  a  common  illustration  of  such  a  suit** 

One  who  acts  as  next  friend  for  an  infant  must  have  no  interest 
whatever  hostile  to  that  of  the  infant.  The  nearest  person  in  point 
of  kinship,  not  interested  adversely  to  him,  is  supposed  to  be  the  one 
most  fitted  to  take  the  infant  under  his  care  and  institute  any  suit 
that  may  he  necessary  to  assert  and  maintain  his  ri^ts.    This  is  the 

1>A11  Infanta  and  other  peraonB  bo  direct  for  the  protection  of  Infanta  and 

tncapable  ma]'  ane  by  their  guardiana,  other  peraom.    Eq.  Rule  87. 

if  anv,  or  by  their  proehein  ami;  suh-  i«  Qibaon,  Suita  ia  Cbu.   (2d  «d.)   I 

ject  to  sueh  ordera  aa  the  court  maj  88. 
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reason  why  such  person  prosecuting  tlie  suit  of  the  infant  for  him  is 
called  a  neit  friend.*' 

An  infant  who  sues  by  next  friend  ia,  in  the  absence  of  fraud  or 
unfairness,  bound  by  a  proper  decree  rendered  in  that  suit." 

g  4S5.  Infant  Plaintiff  Trsnspoied  to  Be  Defendant. 

Where  a  suit  is  instituted  on  behalf  of  several  including  an  infant 
who  sues  by  next  friend,  the  court  will  transpose  the  infant  and  make 
him  a  defendant,  if  it  aj^ears  that  his  interest  is  likely  to  be  the 
better  protected  thereby." 

§  4M.  In  Whoie  Name  Infant's  Suit  Bronght. 

A  suit  instituted  on  behalf  of  an  infant  by  a  person  acting  ae  his 
next  friend  must  be  brought  in  the  name  of  the  infant,  he  being  in 
reality  the  proper  party -litigant.  The  prochein  ami,  or  next  friend, 
is  neither  technically  nor  substantially  the  party  to  the  suit.  He  acts 
in  a  purely  representative  character  and  resembles  an  attorney  or 
guordiBn  ad  litem.^^  The  next  friend  of  an  infant  or  a  guardian 
suing  in  his  behalf  being  merely  a  formal  party,  the  residence  of  such 
party  does  not  affect  jurisdiction  in  a  case  where  jurisdiction  depoids 
on  diverse  citizenship.*' 

§  457.  Authority  of  Next  Friend. 

Just  how  far  the  control  of  the  next  friend  over  a  enit  instituted 
on  behalf  of  an  infant  extends  is  not  precisely  determined.  The  next 
friend  is  considered  to  be,  in  a  way,  an  appointee  of  the  court  and  is 
subject  to  its  will.  The  court  can  remove  one  and  appoint  another  if 
it  sees  fit  to  do  so.  It  is  the  same  with  the  />nardian  ad  litem.  The 
control  these  representatives  have  is  subject  to  the  higher  control  of 
the  court  The  ultimate  guardianship  is  in  the  triliunal  before  which 
the  suit  is  pending.  It  follows  that  the  court  will  always  protect  the 
infant  from  any  chicanery  on  the  part  of  his   next  friend   or 

KJarvis   t>.   Crod«r    (ISBO)    98   Fed.        i*Vom   r.   Neineber    (18H)    flS   FM. 

7S3.  047:    Blumenthal    r.   CraiK    (18ft7)    81 

i«Corker  e.  Jonea   (1884)   110  U.  S.  Fed.   .120,   20   C.    C.    .\.   427.     Compare 

317,  320,  28  L.  ed.  161,  162.     Compare  Pennington  r.  Smith  (1807)  78  Fed.  309, 

Kmum  «te.  R.  Co.  tt.  MorgMi    (1896)  24  C.  C.  A.  146,  rei'erKino  (1890)  75  Fed. 

76  Fed.  429,  21  C.  C.  A.  468.  167;  Dodd  v.  OMselln   (1886)  27  Fed. 

iijarvla  «.  Croder   {1899)    98  Fed.  406. 
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guardian  ad  litem.  In  a  oaae  where  a  father  acted  aa  next  friend 
for  hie  son,  who  was  suing  for  wages,  the  court  refused  to  recognize 
a  discharge  as  binding  which  bad  been  executed  hj  the  father  in  his 
capacity  as  next  friend.'"  A  next  friend  has  no  power  to  bind  an 
infant  hj  a  release  not  in  conformit;  with  the  decree  rendered  in 
favor  of  the  infant,'^ 

§  458.  Suit  in  Behalf  of  Inaane  and  Weak-Xiuded. 

The  practice  in  r^ard  to  the  institution  of  suits  by  and  on  behalf 
of  insane  persona,  imbeciles,  and  other  afflicted  persona  who  are 
incompetent  to  manage  a  auit  for  themselves,  is  substantially  the  same 
as  that  which  prevails  in  rc^rd  to  suits  brought  by  infanta.  If  a 
person  is  ao  feeble-minded  and  imbecile  as  to  be  incompetent  to  take 
care  of  bis  own  interest,  but  yet  has  not  been  adjudged  to  be  insane, 
he  can  sue  by  any  next  friend,  or  guardian  ad  litem  acting  as  next 
friend. 

§  469.  Conrt'a  Control  over  Litigation. 

Where  a  init  is  brought  on  behalf  of  an  inaane  or  inoompeteait 
person  by  a  next  friend,  it  is  within  the  power  and  discretion  of  the 
court  to  anpersede  the  next  friend  by  a  guardian  ad  lUem,  the  latter 
being  considered  more  particularly  the  immediate  agent  of  the  court. 
The  next  friend  sometimes  turns  out  to  be  an  offioioua  intermeddler 
acting  more  for  the  promotion  of  his  own  interests  than  in  the  interest 
of  the  person  whom  he  represents.  The  court  of  equity  acta  with  a 
broad  discretion  in  controlling  the  practice  in  such  cases  and  always 
looks  to  the  protection  of  the  weak  and  incompetent.  The  power  to 
displace  the  next  friend  by  a  guardian  ad  litem  may  be  exercised  in 
a  summary  waj^  and  without  notice  to  the  next  friend." 

§  460.  Suit  by  Committee  of  Lunatio. 

If  a  person  has  been  adjudged  to  be  insane  and  a  curator  of  hia 
estate  baa  been  appointed,  the  suit  in  bis  behalf  should  normally  be 
brought  by  the  curator,  or  committee,  such  custodian  being  treated 
in  effect  as  his  next  friend,  ^\^lere  the  curator  of  an  insane  person 
in  not,  by  virtue  of  his  appointment,  vested  with  the  title  to  his  ward's 
property,  any  action  brought  by  the  curator  in  behalf  of  the  insane 

I*  The  Etna  (1838)  1  Ware,  474,  Fed.  a  King  c.  McLean  Allium  (ISM)  SB 

Cas.  Xo.  4M2.  L.R.A.   784,   64   Fed.   3)1,   12   0.   C.   A. 

11  Morris  r.  naniier    (1833)    7  Tet.  US,  168. 

r>54,  66G,  8  L.  ed.  781,  786. 
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ward  must  be  brought  in  the  name  of  the  ward,  he  being  the  real  party 
in  interest.  In  sneb  a  ease  juriediotion  depends  on  the  residence  of 
the  insane  ward  and  not  on  that  of  the  curator,  the  latter  being  oolj 
a  nominal  party.*" 

If  the  gaardian  or  curator  of  an  insane  person  violates  bis  trust 
or  fails  to  sue  for  the  insane  person,  a  suit  can,  of  course,  be  brov^t 
in  behalf  of  the  latter  by  any  person  aui  juriM  acting  as  next  friends 
And,  generally,  where  there  is  no  guardian,  curator,  or  oommittee,  to 
institute  suit  for  an  insane  person,  any  other  suitable  person  may  act 
as  his  next  friend  and  institute  suit  for  him.'* 

§  401.  Snit  Brovglit  in  Hame  ef  Ineompetwt  Fvty. 

If  a  bill  is  died  in  the  name  of  one  who  is  non  eomjtos  mentis  and, 
by  reason  of  that  fact,  incompetent  so  to  sue,  the  propei  practice  is  for 
the  defendant  to  apply  to  the  court  to  strike  the  bill  from  the  files  as 
having  been  filed  without  authority,  owing  to  the  mental  bicapaetty 
of  the  plaintiff ;  or  on  application  to  the  court  an  order  may  be  mfide 
staying  the  proceedings  until  a  oommittee  or  next  friend  may  be 
appointed. '"^ 

§  462.  Wife  Snu  or  Is  Sued  with  Husband. 

By  reason  of  the  disability  incident  to  coverture,  a  married  woman 
cannot  maintain  a  suit  in  her  own  right  either  at  law  or  in  equity 
without  the  joinder  of  her  husband.  In  all  suits  in  equity  in  which 
a  feme  covert  sues  or  is  sued,  the  husband  must  be  a  party  plaintiff 
or  defendant  whenever  he  is  within  t!ie  jurisdiction  of  the  court  and 
can  be  made  a  party.'* 

f  4eS.  Xueptiona. 

To  this  rule  there  are  certain  recognized  exceptions  based  on  neces- 
sity. For  instance,  where  relief  is  sought  by  the  wife  against  her  hus- 
band, it  is  manifestly  impossible  that  the  husband  should  be  joined 
even  as  a  nominal  plaintiff,  for  if  he  did  the  bill  would  show  on  its 
face  that  such  husband  was  seeking  relief  against  himself.  Here  the 
wife  is  permitted  to  sue  by  next  friend  or,  under  modem  practice 
acta,  in  her  own  name.  Again,  where  the  husband  labors  under  a 
legal  disability  to  sue,  he  cannot  be  joined  with  lite  wife  without 
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ti 

(1885) 

23  Fed. 
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defeating  the  suit,  and  hence  she  muBt  then  be  pennitted  to  sue  with- 
out him.  Illustrations  of  this  are  found  in  cases  where  the  husband 
was  formerly  considered  civilly  dead  by  reason,  for  instance,  of  an 
attainder  of  felony,  perpetual  banishment,  or  the  taking  of  orders. 
The  same  is  true  where  the  huabond  appears  t{>  be  an  alien  who  has 
left  the  country  or  who  has  never  been  Uierein.*^  In  these  cases  the 
wife  ia  treated  to  all  intents  and  purposes  as  a  feme  sole  and  is  per- 
mitted to  sue  alone.  In  all  other  situations  the  general  rule  is,  as 
stated  above,  that  in  suite  brought  in  the  right  of  the  wife,  tlie  hus- 
band must  be  joined.*" 

When  the  husband  is  only  formally  joined  in  a  snit  brought  in 
rigiit  of  the  wife,  he  is  to  all  intents  and  purposes  a  mere  proehein 
ami;  and  the  fact  Uiat  be  is  so  noted  in  the  bill  constitutes  no  defect 
in  the  pleading." 

g  464.  Wlien  Wilt  Joined  In  Suit  by  Subtnd. 

When  the  husband  sues  in  his  own  right,  the  wife  is  not,  generally 
speaking,  a  proper  party.  But  if  the  action  be  brought  in  respeor 
of  property  accruing  to  the  husband  by  virtue  of  his  marital  ri^ts, 
then  the  wife  may,  or  must,  be  joined  in  actions  at  law  according  to 
the  following  distinction,  that  is  to  say,  if  the  property  sued  for  by 
the  husband  be  sucb  as  vests  absolutely  in  him  by  virtue  of  the  mar- 
riage, then  the  husband  sues  alone.  This  is  applicable  to  all  her 
personal  property  as  distinguished  from  her  choees  in  action.  If 
the  property  sued  for  consists  of  the  wife's  choses  in  acticm,  not 
previously  reduced  to  possession  by  the  husband,  then  tlie  wife  must 
be  joined  because  this  sort  of  property  does  not  belong  to  the  husband 
absolutely  but  only  conditionally. 

In  equity,  on  the  other  hand,  the  rule  that  the  wife  must  be  joined 
is  universally  applied  in  all  suite  brought  by  the  husband  to  recover 
and  reduce  to  his  own  usa.  personalty  or  choses  in  action  which  accrue 
to  him  absolutely  or  conditionally  in  virtue  of  his  marital  ri^t.'" 
The  reason  for  this  requirement  is  that  in  every  case  where  the  hue- 
band  resorts,  either  from  convenience  or  neceesity,  to  the  court  of 
e€|uity,  this  court  recognizee  and  will  enforce  the  wife's  equity  to  a 

17 1  Dad.  Ch.  Pr.  118.  held  that  the  hushand  wms  a   proper 

>t  McKnigbt  c.  HoKnight  (1S53)  Fed.  furty. 

Cm.   No.   8,8QTa.     In  United   State*   V.  >*  Bein  r.  Heath   (I84B)   6  How.  228, 

Pratt  etc.  Co.  (IS83)   18  Fed.  708,  the  18  L.  «d.  41S.    Compart  DongUs  V.  Bnt- 

wife  WAS  sued  in  reepect  of  a.  lUbilft;  ler  (ISflll  0  Fed.  22ft. 

incldmt  to  ber  wpftrate  estate.    It  wu  lo  i  Dan.  Ch.  Pr.  119. 
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settlement.     This  interest  is  sach  as  to  make  her  a  necessaiy  and 
donbtleas  an  indispensable  party. 

$  46ff.  Suit  in  Bupeot  to  Wife's  Separate  Property. 

In  snits  by  the  wife  to  recover  her  separate  property  she  may  sue  by 
her  next  friend,  the  htiahand  being  also  joined  as  plaintiff;  *'  or  she 
may  sue  by  her  husband  himself  as  next  friend.  But  in  all  oases 
where  any  question  arises  or  may  arise  whereby  the  husband's  inter- 
est may  become  adverse  to  that  of  liie  wife,  she  should  sue  by  a  next 
friend  other  than  the  husband,  and  he  should  be  made  defendant.  If 
the  husband  sues  as  next  friend  for  t^e  wife  and  subsequently  aa 
adverse  interest  appears  in  bim,  the  court  would,  of  course,  substitute 
another  as  next  friend  and  permit  the  husband  to  be  made  defend' 
ant»* 

If  the  husband  refuses  to  join  in  a  suit  brought  by  the  wife  in 
respect  of  her  separate  estate,  a  proehein  ami  may  be  joined  by 
amendment  and  the  husband  made  a  formal  defendant." 

§  466.  Loeal  Statntei  Affecting  Karital  Bights. 

Aa  a  general  rule  the  equity  practice  in  regard  to  the  joining  of  tike 
husband  in  a  suit  brought  by  a  married  woman  and  in  regard  to  her 
suing  alone  is  governed  by  the  rules  prevailing  in  the  courts  of  equity 
and  is  not  affected  by  local  statutes  permitting  her  to  sue  without  the 
husband.'*  However,  the  local  statutes  affecting  the  marital  rights 
of  the  husband  in  regard  to  the  property  of  the  wife  have,  in  some 
cases,  materially  modified  the  practice  in  r^;ard  to  joining  the  hus- 
band in  suits  brought  by  the  wife.'" 

LorOtard  v.  Btafidard  Oil  Co.  (1880)  2  IM.  S02:  Tbl*  «M  a  «utt  to  vajoin 
the  infringement  of  k  p«t«Dt.  The  plaintiff  wu  a  married  wtmui  and  the 
patent  belonged  ezclualTel]'  to  her.  It  ms  held  that  the  huifamnd  need  not  be 
joined  as  co-plelntlff.     Said  BUtchford,  Clrcnit  Judge;     "The  mle  of  joining 

■lOAllBgo    0.     Chenille     (1^6)     2  In  thla  esee  the  drenit  otmrt  held  that 

Brock.  286,  Fed.  Cu.  No.  0,200 ;  Ward  the  Cklifomia  etetute  &ntborizIng  the 

V.  AiuoTj  (1803)  1  Curt.  C.  C.  410,  Fed.  wife  In  cerUin  eitiutlons  to  me  alone, 

Caa.    No.     17,146:     Hunt    v.    Danfortii  had   not   changed   the   equity   practice. 

(ISS6]  Fed.  Cas.  No.  0387.  In  actions  at  Taw,  the  rule  la  that  the 

itBein  c.  Heath  (1848)  S  How.  228,  atate  practice  shall  be  foUowed.    Tcxaa 

240,  12  L.  ed.  410,  421.  etc.  R.  Co.  c.  Hnmble    (1SBS)   97  Fed. 

It  Taylor   v.   Holmes    (1888)    14  Fed.  837,  38  C.  C.  A.  002;  Seymour  e.  Chica- 

4«8,   M4;    Douglas  e.   Butkr    (1S8I)    6  go   etc   B.   Co.    (1S71)    Fed.   Caa.   No. 

Fed.  228;  Johnson  v.  Bail  (1802)  14  N.  12,685. 

j.  Eq.  426.  **  Annatrong  v.  Bvracuae  Serev  Co. 

M  WUU  V.  Panly  (IBQE)  SI  ^d.  8S7.  (1888)  16  Fed.  168, 
Eq.  Pnw.  Vol.  !.-». 
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htubftad  witii  wife  in  >uits  to  meover  h«r  penoniU  proper^  wM  founded  upMi 
tha  "rindple  of  nnitj  of  eziaUnee  and  iotflreat  between  hUBbwid  uid  wife,  la 
law,  and  tbe  right  of  the  husband  in  the  wife'i  penonal  property,  and  the  care 
ezereiMd  by  conrta  in  regard  to  thoae  who  are  not  in  a  lituatioti  to  take  care 
of  their  own  righta,  Tbeae  prinelplea  being  now  changed  for  tUa  jnriedietion, 
the  pnotice  baaed  on  than  necceiarily  falls.    Oetaamtt  rafioae  etuat  leK"  >* 

S  487.  Wife's  Bight  to  Contrd  Snit 

Inasmacb  as  the  disabiUty  of  a  married  woman  to  sue  reaolts  from 
her  oovertuTe  and  not  from  any  Bupposed  lack  of  discretion,  no  eoit 
brought  by  one  who  acts  as  next  friend  will  be  entertained,  where  it 
appears  that  she  did  not  consent  to  the  bringing  of  the  suit  and  is 
desirous  that  it  should  be  dismissed." 

§  468.  Corporation  Sues  in  Own  Fame. 

When  it  becomes  proper  to  join  a  corporation  as  party  to  a  snit 
either  as  plaintiff  or  defendant,  it  should  Bue  or  be  sued  in  tbe  corpo- 
rate name.  In  moet,  and  perhaps  all,  of  the  kgislative  acts,  either 
general  or  special,  under  which  corporations  are  nowadays  created 
there  is  to  be  found  a  special  provision  authorizing  the  corporation 
to  sue  and  be  sued  in  its  corporate  name.  Poeaibly  at  this  day  and 
time  the  right  of  suing  and  being  sued  in  the  corporate  name  wonld 
be  inferred  from  the  legialstive  grant  of  corporate  life  even  were  the 
express  provision  to  this  effect  omitted.  But  if  a  esse  were  to  arise 
where  the  court  could  see  clearly  that  corporate  life  bad  been  granted 
but  tbe  right  of  suing  and  being  sued  in  ^e  corporate  name  had  been 
withheld,  there  the  corporation  would  have  to  sue  like  other  incompe- 
tent parties,  by  a  next  friend,  and  defend,  no  doubt,  by  a  guardian 
ad  litem, — an  office  that  would  naturally  be  filled  by  some  officer  of 
tbe  company,  presumably  its  president.''  But  this  is  now  a  point  of 
purely  academic  interest,  for  by  the  universal  osage  and  practioe  in 
this  country  tbe  corporation  sues  and  is  sued  in  its  corporate  nam&" 

A  suit  brought  in  the  name  of  the  president  of  a  corporation  acting 

i*Voorheee   v.    Boneeteel    (ISTS)    IS  eoneidered  aa  being  a  lort  of  nert  friend 

Wall.  16,  31,  21  L.  ed.  SflS,  271 ;  Arm-  to   the   oorporation.     See   Dtnunore   r. 

atrong  v.  Byracoae  Screw  Co.  (1883)  18  Maroney    (18S9)    Fed.  Cae.  No.  3,99); 

Fed.    168.     Compare   Tilton    c.    Barrell  Bank  of  U.  S.  V.  Robert*    (1822)    Fed. 

(1888)   U  Fed.  609,  d/TIrmed  Barrell  t>.  Caa.  No.  934. 

Tilton  (1S8T)  T  Sup.  Ct  332,  119  U.  8.       •*  Huntington  v.  Pabner   (1881)    1(M 

637,  30  L.  ed.  Sll.  U.  8.  482,  26  L.  ed.  SS3;  Holton  C.  Wal- 

IT  Story,  Eq.  PL,  nee.  61.  lace   (1896)   66  Fed.  409,  77  Fed.  61,  23 

tilt  •ecms    to   have  been    lometlBiea  C.    C.    A.    71;    Bradl^    e.    Riehardeon 

reeognieed   ai    a    proper   practice   for   a  (18S1)    Fed.   Caa.   No.    1,786;    Bank   of 

corporation  to  aue  by  it*  preildent  or  U.  8,  v.  fiobsrt*   (188S)   Fid.  Cas.  No, 

ij  u  fittomejr,  tbeae  being  maalfaitlj  tH, 
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in  hiB  official  capacity  may  stand  aa  the  proper  suit  of  the  corporation 
when  objection  has  not  been  taken  thereto  by  the  defendant  in  the 
court  below. 

Fortier  v.  Seu>  OtIma*  Bank  (1B84)  112  U.  S.  439,  28  L.  ed.  764:  A  bill  WM 
ftl«d  in  the  iwme  of  "  Albert  Baldwin,  la  bis  npaeitj  of  president  of  the  New 
Orleans  National  Bank."  During  the  litigation  in  the  ciivuit  court  the  suit 
was  treated  b;  all  the  parties  and  by  tbe  court  as  the  suit  o1  the  corporation 
and  Bot  ■■  the  suit  ol  Albert  Baldwin  indiTiduallj.  Tbe  pleadings  and  orders 
io  the  ease  were  entitled  "New  Orleans  National  Bank  o.  Fortier,"  and  in  tbe 
appeal  bond  the  same  style  appeared.  Fartbermore,  tbe  cause  of  action  was 
one  on  which  it  was  appropriate  for  the  corporation  to  sue.  It  was  held  that 
the  suit  was  to  all  intents  and  purposes  tiie  suit  of  tbe  corporation  and,  as 
HUch,  was  maintainable  in  tbia  form;  or,  at  least,  tbe  defect  waa  not  available 
for  purposes  of  reversal  !n  the  supreme  court. 

g  468.  Suit  by  StooUutldei  in  Bi^t  of  Corporation. 

Though,  as  has  jnat  been  shown,  a  suit  in  behalf  of  a  corporation 
ia  usually  brought  in  the  corporate  name  and  by  the  corporation  itself, 
there  are  certain  conditions  under  which  a  stockholder  is  permitted 
to  maintain  a  suit  in  hia  own  name  on  a  right  of  action  that,  properly 
speaking,  ia  vested  in  the  corporation.  This  situation  arises  where 
it  appears  that  directors  of  the  corporation  who  are  in  control  of  it 
have  wrongfully  refused,  on  demand,  to  institute  a  suit  in  its  name. 
The  conditions  under  which  the  stoc^older's  suit  may  be  brought  are 
specified  in  equity  rule  94,  which  merely  embodies  principles  already 
rec(^ized  by  the  federal  courts  before  that  rule  was  formulated,*** 

Equity  Rule  H:  Every  bill  brought  by  one  or  more  stockholders  in  a  corpora- 
tbm  against  tbe  corporation  and  other  parties,  founded  on  rights  which  may 
properly  be  asserted  by  the  oorporation,  must  be  verified  by  oatb,  and  must 
contain  an  allegation  that  tbe  plaintiff  was  a  shareholder  at  the  time  of  the  trans- 
actions of  which  he  complains,  or  that  his  share  had  devolved  on  him  since 
by  operation  of  law,  and  that  the  snit  is  not  a  coUosive  one  to  confer  on  a 
court  of  tbe  United  States  jurisdiction  of  a  case  of  which  it  would  not  otherwise 
have  cogniaance.  It  must  aUo  set  forth  with  particularity  the  efforts  of  the 
plaintitF  to  secure  such  action  as  he  desires  on  the  part  of  tbe  managing  director* 
or  tmatees,  and,  if  neoeesary,  of  the  shareholders,  and  the  eauasa  of  bis  failure 
to  obtiUn  such  action.<i 

« Equity    rule   H   applies   to    suits  kea«  Nat.  1 

ught  bv  a  stodcbolder  of  a  national  33  L.  ed.  U 

bank  to  the  same  extent  as  to  suits  by  <<  In    Oroel    c.   United    Electric   Co. 

the   stockholder   of  any    other  corpora-  (1904)    I3S  Fed.  2S2,  Lanning,  District 

tlon.     Whittemore    t>.    Amoskeag    Nat,  ,Tudge,  gives  a  satisfactory   account  of 

Bank    (ISSfi)    eS  Fed.  819    (reversed  on  the  genenis  and  effect  of  eauity  rule  94. 

Mwther  ground  In  ^Vbltteniore  v.  Anun-  In  conclti^log  this  ^leiusion,  be  says; 


392  FEDERAL  EQUITY  PRACTICE.  [§  469 

In  cases  where  a  suit  is  maintainable  under  this  rale,  tfae  corpo- 
ration, we  may  suppose,  is  subject  to  a  disability,  resulting  from  the 
breach  of  trust  on  tfae  part  of  its  officers ;  and  the  individual  stock- 
holder is  permitted,  on  account  of  his  interest,  to  come  forward  and 
maintain  a  suit,  in  his  own  name,  in  behalf  of  himself  and  oiher 
stockholders.  Tfae  technical  right  of  action  on  which  tfae  suit  is  based 
is '  vested  in  tfae  corporation,  and  tfae  corporation  is  made  a  party 
defendant.**  The  following  eases  embody  illnstrfttions  of  the  stock- 
holders' suit  and  exhibit  something  of  its  scope  and  nature : 

1.  Porter  v.  Bahin  (1893)  149  V.  S.  478,  37  L.  «d.  818:  In  tUi  cue  Hr.  Jortiw 
Qnj,  spMkiug  of  the  stoekbolderB'  auit,  uid :  "  The  right  to  maintkin  a  Bult 
•galDBt  the  fAoers  of  »  corpontlon  for  fraudnlent  mlMpproprifttloii  of  ita 
property  is  a  Tight  of  the  oorporation;  Knd  it  ii  only  when  the  eorpontlon  will 
not  bring  the  suit,  that  it  can  be  brought  by  one  or  more  Htockholden  In  behall 
of  «11.  Tbe  suit,  when  brought  by  stockholders,  is  still  s  snit  to  enforce  a  right 
of  the  corporation,  and  to  recover  a  sum  of  money  due  to  the  corporation;  and 
tho  corporation  is  a  necessary  party,  in  order  that  it  may  be  bonnd  by  tiie  judg- 
ment" 

%  Dodw  V.  Woobey  (ISeS)  18  How.  331,  Ifi  L.  ed.  401:  A  state  taw  incor> 
pontiiw  a  bank  fixed  a  rate  of  taxation  in  lieu  of  all  other  taxes.  A  subasqnsnt 
statute  proTided  for  a  different  and  higher  rate  of  taxation.  This  law  was 
questioned  by  the  bank  as  being  an  inTasion  of  its  contract  rights  under  the 
charter,  IfeverthelMS  tb«  directors  refused  to  bring  suit  on  behalf  of  the  cor- 
poration and  proposed  to  use  its  money  to  pay  the  taxes  assessed  under  tbe 
act  In  question.  A  bill  filed  by  an  Individual  stockholder  was  successfully  main- 
tained to  prevent  the  threatened  illegal  diversion  of  the  corporate  funds.  The 
plaintiff  showed  in  the  bill  that  he  had  applied  to  the  directors  to  bring  suit  on 
behalf  of  the  corporation  and  that  they  had  refused  to  do  so.  Tbe  court  came 
to  thfl  conclusion  on  the  facts  that  this  refusal  of  the  directors  was  a  breach  of 
duty  and  heiiM  was  not  conclusive  against  the  stockholder  as  a  fair  exercise  of 


not  the  purpoaa  of   the  court,  by   the  framed    bill    should    always    have    ap- 

promulgation  of  the   rule    in  any  wise  prared,  though,  perhape,  before  its  pro- 

b)  alter  or  modify  any  of  the  juriadic-  mulftation,  averments  which  would  have 

tional  principles  upon  which  such  a  bill  excluded    any    reasonable    Inference    of 

flhould  be  founded.    It  does,  Indeed,  re-  collusion  would  have  been  de«ned  suf- 

qulre  an  express  allegation  In  the  bill  flclent.    It  follows  that,  as  to  the  alle- 

tiiat   the   suit    is   not   a   collusive   one.  Kations  of  a  bill,  the  rule  requires  noth- 

But  before  ite  promulgation  it  had  al-  Tag  lubstentially  new.    The  only  really 

ways  been  the  law  tbit  the  facts  al-  new  thing  reouired  by  It  is  that  the  al- 

leeed  In  the  bill  should  be  those  from  legations  of  the  bill  shall  be  verified  by 

which   no   Inference   of  collusion    could  oath.                      The   rule,  except  as  te 

reasonably  be  drawn,  and  that,  if  at  the  provision  oonceming  tbe  verification 

any   time   in  the   progress  of  a  suit  it  of  the  bill  by  oath,  Is.  in  effect,  merely 

appeared  to  be  a  collusive  one,  the  bill  conftrmatorr   of    what    was   by   correct 

would  be  dismissed.    The  provision  of  practice  before  required." 

the  rule  that  the  bill  shall  contain  an  •*  Da>-enport  e.  bows  (1873)  18  Wall, 

allegation  that  the  suit  is  not  collusive,  626,  21  L,  ed.  936, 
merely  requires  the  aUtement  in  express 
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discretion  by  them.  The  corporation  itself  and  the  direotora  were  joined  u 
defeoduitB  with  the  Utx  collector. 

8.  PoUonk  0.  Farmen'  Loan  etc.  Co.  (18DS)  IS7  U.  B.  429,  39  L.  ed.  759:  A 
bill  wu  filed  by  A  stockholder  in  a  trust  comfttiiy  to  prevent  an  injury  threat- 
ened to  it  by  the  proposed  payment  of  income  tax  levied  on  its  property  under 
the  authority  of  an  act  of  Congress.  The  directors  had  been  requested  to  bring 
suit  to  have  the  tax  assessment  declared  unconstitutional  but  had  refused  to 
do  so.    The  suit  was  sucoessfully  maintaioed; 

4.  Ball  t>.  ffutlond  R.  Co.  (1899)  93  Fed.  513:  In  a  suit  by  stockholders  to 
restrain  the  officers  of  a  railra«d  company  from  complying  with  a  state  statute 
relating  to  farce,  it  appeared  that  the  plaintiffs,  as  stockholders,  directed  a 
communication  to  the  president,  calling  attention  to  the  provision  of  the  railroad 
charter  which  was  thought  to  be  violated  by  the  statute  and  requesting  th« 
directora  to  decliue  to  give  effect  to  the  act  and  to  resist  its  enforoNnent  in 
every  lawful  way.  This  was  held  to  be  a  sufficient  comfdianoe  with  equity  rule 
M  to  entitle  the  plaintiffs  to  maintain  the  suit 

§  470.  Two  Typet  of  StooUioldcn'  Stiiti. 

There  are  two  distinct  types  of  stockbolders*  suits:  first,  those  in 
which  the  corporation  has  refused  to  do  its  dut;  by  suing  to  avert  a 
threatened  injnry ;  and,  secondly,  those  in  which  the  directors  havo 
made  themselves  personally  liable  for  neglect  or  breach  of  duty,  and 
the  corporation  refuses  to  proceed  against  them.  In  both  these  ^i)eH 
of  cases  tl.e  stockholder  is  permitted  to  come  in  and  sue  in  the  right 
of  the  corporation,  a  proper  showing  being  made  in  accordance  with 
the  equity  mle.*' 

§  471,  Plaintiff  Xut  ShoT  Oennine  Effort  to  Tzoenre  Suit  by  Cotpont- 
tion. 

Before  a  stockholder  can  maintain  a  suit  in  the  corporate  right, 
he  must  show  an  actual,  genuine,  and  earnest  effort  made  in  gootl 
faith  by  him  to  get  the  managing  directors  to  authorize  a  suit  in  the 
name  of  the  company.  A  failure  to  seek  action  on  the  part  of  the 
corporation  itself  cannot  be  excused  by  vague  and  general  averments 
of  compHcity  on  the  part  of  the  directors  in  the  wrongs  against  which 
relief  is  sought  ;**  nor  does  the  mere  inconvenience  of  the  making  of 
demand  supply  any  reason  why  the  stockholder  should  not  proceed  to 
make  it,  or  at  least  attempt  to  make  it 

Corbui  D.  Oold  MMng  Co.  (1903)  187  U.  S.  46S,  47  L.  ed.  2S6:  The  bill  did 
not  allege  the  necessary  demand  on  tlie  directors  to  take  steps  to  protect  tho 

«iDcwing   V.  Perdicaries    (1877)    90  (1S9S)    69  Fed.  170;   Watson  v.  V.  8. 

V.  6.  193.  a  U  ed.  «54.  Sugar  Refinery  (1896)   16  C.  C.  A.  6SZ, 

"  Zie"ler  V.  Lake  Bt.  B.  Co.   (C.  C.  68  Fed.  7«9.  * 

A.i  ISOli)  22  C.  C.  A.  4«6,  76  Fed.  662 
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oorpontion.  But  it  was  ahown  that  those  directors  were  living  Id  San  Fran- 
cisco, while  the  managing  agent  of  the  corporation  was  in  Alaska.  It  was  also  . 
shown  that  the  plaintiff  stockholder  lived  in  Alaska,  and  the  suit  Yras  brou|^t 
there.  It  was  held  that  this  was  not  sufflelent  to  escuae  want  of  the  demand. 
Said  the  court:  "The  rule  requires  that  the  plaintiff  must  set  forth  with 
[wrticularity  the  eSorts  made  by  him  to  seeurs  action  hy  the  directors.  It  does 
not  appear  that  he  nude  any  efTort  to  secure  such  action,  but  he  relies  simply 
on  the  distance  of  the  directare  from  the  place  where  be  resides  and  in  which 
the  court  is  held,  as  an  excuse  for  not  applying  to  them.  We  are  of  opinion  tliut 
the  excuse  is  not  sufflcient.  He  should  at  least  have  shown  some  effort.  II  he 
had  made  an  effort  and  obtained  no  satiefactoiy  result  either  by  reason  of  the 
distance  of  the  directon  or  by  their  dilatoriness  or  unwillingness  to  act,  a 
different  case  would  have  been  presented,  but  to  do  nothing  is  not  sufficient." 

§  478.  Idle  Denumd  on  Directoxi  UnneoMiuy. 

However,  if  the  directors  of  a  corporation  are  sbomi  hy  the  alle- 
gations of  the  bill  to  be  in  league  with  one  who  ia  using  the  corpora- 
tion to  wrong  the  complaining  party,  the  arerment  of  a  previous 
demand  on  the  directors  to  sue,  aa  required  in  eqni^  rule  94,  is 
unnecessary.     The  law,  it  is  said,  does  not  demand  an  idle  cere- 


§  473.  Suit  Hut  Hot  Be  CoUnhTely  Brought  ' 

In  entertaining  stockholders'  suits,  the  federal  courts  hare  an  eye 
open  for  circumetanoes  showing  that  the  cause  was  collusively  made 
in  order  to  bring  the  suit  within  the  jurisdiction  of  the  federal  conrt 
AVhere  the  circimiBtaneea  sufficiently  show  that  such  is  the  case,  the 
suit  will  be  dismissed,  as  a  matter  of  course.*'    The  provision  in  rule 

4  >  Monmouth   Inr.   Co.   e.   Ueans    {C.  well   settled  that  a  stockholder  cannot 

C.  A.;  1906)  80  C.  C.  A.  S2T,  ISl  Fed.  mainUin  a  suit  tor  a  wrong  to  the  eor- 

108;    Berwind  D.   Canadian  Pac.  R.  Co.  porate  body  without  showing  either  an 

{ISnO}    9S   Fed.   ISS;    De   Neufritle   v.  effort  to  set  the  corporation  In  motion 

New  York  etc.  R.  Co.    (1897)   28  C.  C.  to    redresa    the    wrung,   an    application 

A.  300,  81  Fed.  10.     In  Waleon  d.  U.  B.  made  to  the  board  of  directors  to  that 

Sugar  Refinery  fC.  C.  A.  1806)  68  Fed.  end,  or  that  Buch  effort  or  application 

769,  15  C.  C.  A.  662.  34  U.  S.  App.  61,  would    be    useless.     And    this    re^iuire- 

it  was  shown  that  certain  of  the  direc-  ment   is  not   satiafled  by  an   allegation 

toTH  who  were  practically  the  sole  ex-  that  the  directora  or  a  majority  of  thcin 

ecutive  officers  and  managers  of  the  com-  are  acting  in  the  interest  or  under  the 

pany  were  reeponsible  for  the  pursuance  control  of  others  who  are  charged  with 

of  a  policy  allwed  to  be  detrimental  to  the  fraud." 

the  company.  But  there  were  other  di-  4  ■  Hawee  r.  Oakland  (1881)  104  I'.  8. 
rectors  as  to  whom  no  complicity  was  450,  400,  461.  20  L.  ed.  827.  832;  Detroit 
shown.  It  was  held  that  nnder  the  cir-  r.  Dean  (1882)  106  U.  S.  637,  27  L.  ed. 
rumsUnces  a  making  of  di^and  for  tlwt  300;  Quinc/  r.  Steel  (1887)  ISO  U.  S. 
directors  to  proeeed  for  relief  in  t)ie  S41.  30  L.  cd.  024;  Huntington  o.  Pal- 
name  of  the  corporation  was  not  e^-  mer  (1881)  104  U.  8.  482,  26  L.  ed.  833. 
fused.     Said  the  conrt:     "The  rule  ia 
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94  requiring  the  bill  to  allege  that  the  snit  is  not  a  coUuBiTe  ono 
is  not  complied  with  bj  an  allegation  that  the  soit  is  "  brought  in 
good  faith  and  for  the  collection  of,  and  to  compel  the  collection  of, 
what  joor  orator  believes  to  be  a  meritorious  claim."  *^ 

§  474.  Whni  Mildjig  of  ColInriTe  Fartiei  InunateritL 

The  objection  that  a  stockholders'  suit  was  coUusively  made  goes 
only  to  ^e  situation  where  jurisdiction  is  dependent  on  diverse 
citizenship.  Hence  the  objection  does  not  applj,  or  loses  its  force, 
where  the  case  made  in  the  bill  shows  a  cause  of  action  arising  under 
the  constitution  or  laws  of  the  United  States,  for  the  circuit  court 
here  has  original  jurisdiction  on  this  ground  alone.  There  cannot 
be  said  to  be  collusion  where  no  purpose  is  to  be  subserved  by  it  and 
where  there  is  no  reason  or  motive  for  it.  Even  if  there  should  be 
a  mistaken  intention  to  make  a  collusive  case,  yet  the  existence  of  the 
genuine  cause  of  action  under  the  constitution  or  laws  of  the  United 
States  causes  the  collusion  to  miss  the  mark,  so  to  speak,  and  the 
existence  of  that  mistaken  purpose  does  not  affect  the  suit  in  any 
respect.** 

§  475.  Equity  Rule  84  laapplioable  in  Bsmonl  Cavie. 

In  cases  removed  from  a  state  court,  equity  rule  94  has  no  tedmi* 
cal  force.  Here  the  question  is  whether  the  state  court  had  jurisdic- 
tion, and  whether  the  federal  court  has  the  same  jurisdiction  in 
succession  to  the  state  court.  If  it  is  shown,  in  a  removal  case,  any- 
where in  the  entire  record  that  the  corporation  will  not  proceed  to 
vindicate  its  ri^t,  a  shareholder  may  be  allowed  to  prosecute  the 
suit,  subject  to  the  general  principles  of  equity  pleading  and  prac- 
tice and  without  reference  to  the  rule.*'  The  requirement  of  the 
equity  rule  that  the  bill  be  verified  by  oath  does  not  apply  to  a  suit 
brou^t  in  a  state  court  and  thence  removed  to  a  federal  coart.'" 

§  476.  Bnle  Vot  Applicable  upon  Diisolntion  of  Corporatioo. 

In  a  suit  brought  by  a  stockholder  after  the  dissolution  of  a  cor- 
poration, it  is  not  necessary  to  comply  with  equity  rule  94.     Upon 

<TQa(iU7  V.  StMl    (ISST)   lao  U.  S.       DEniiB  v.  Union  Pao.  R.  Co.  (189S) 
941,  30  L.  ed.  6Z4.    Compare  Ball  c.  Rut-   58  Fed.  497,  BOO. 
l*nd  R.  Co.  <1800)  93  Fed.  S13.  »>  Muder  P.  Buffalo  etc  Co.   (1904) 

(iSimpaon  e.  Union  Stodc  Yard*  Co.  132  Fed.  SSO. 
0901)  llOFed.  799. 
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disBolution  of  a  corporation  the  functions  of  the  directors,  managers, 
and  Bbareholders  cease;  and  thej  no  longer  occupy  the  same  relations 
to  each  other  and  to  the  defunct  corporation  as  thej  did  during  its 
life.  Aocordingl;,  the  stockholders  must  then  seek  whatever  redress 
they  can  merely  in  their  own  individual  capacity.  Whether  the  rule 
applies  to  a  suit  hrou^t  hy  a  stockholder  within  the  limited  period  of 
"  posthumous  existence  "  allowed  by  some  state  statutes  for  winding 
up  corporate  affairs  is  a  different  question.  In  such  a  case,  assuming 
that  the  rule  applied,  it  was  held  that  a  sufficient  compliance  with  the 
rule  was  shown  where  the  hill  alleged  that  the  plaintiffs  had  applied 
to  such  of  the  directors  as  they  could  find  to  take  corporate  action, 
but  thej  were  scattered  throughout  the  country  and,  having  appar- 
ently abandoned  their  functions,  refused  to  act  in  the  matter." 

§  477.  Stoekholder*!  Suit  is  Indindnal  B^ht. 

The  stockholder'a  suit  in  the  right  of  his  corporation  is  to  be  dis- 
tinguished from  the  suit  which  the  stockholder  ma.y  sometimes  main- 
tain in  hie  own  right  It  sometimes  so  happens  that,  upon  a  par- 
ticular state  of  facts,  the  stockholder  may  have  a  right  of  action  in  his 
own  name  and  behalf,  and  the  corporation  may  also  at  the  same  time 
have  a  right  of  action  in  its  own  name  and  behalf.  If  Uie  suit  is 
bronght  in  the  individual  right,  equity  rule  94  does  not  apply ."' 

Capacity  to  Be  Sued. 
§  478.  Who  May  B<  Sued. 

As  a  general  rule  every  person  who  may  sue  in  a  court  of  equity 
may  likewise  be  sued  there.  Even  those  who,  by  reason  of  their  dis- 
abili^,  are  incompetent  to  sue  alone  may  be  directly  sued  in  a  court 
of  equity,  for  they  cannot  plead  their  disability  as  a  ground  of 
immunily  from  suit.  Still,  as  we  shall  see,  where  such  persons  are 
sued,  a  special  procedure  must  be  adopted  in  regard  to  their  defense. 

§  479.  SorereiKn  Hot  Bnbjeot  to  Suit. 

An  exception  to  the  rule  that  allows  a  suit  to  be  brought  against 
any  person,  natural  or  artificial,  ia  presented  in  the  case  of  the 
sovereign.  It  is  a  general  principle  of  jurisprudence  that  a  sovereign 
state  or  nation  cannot  be  used  in  its  own  courts  without  its  own 
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consent."    And  there  is  no  distinction  in  this  respect  between  aaita 
against  the  government  directly  &nd,suits  against  ite  property.'* 

g  480.  How  Tar  Setoff  Available  againit  OoTemment. 

In  the  federal  courts  tlie  doctrine  that  the  sovereign  is  not  subject 
to  suit  is  carried  bo  far  that  it  has  been  held  that  when  the  United 
States  is  a  plaintiff  and  the  defendant  pleads  a  set-off  no  decree  can 
be  rendered  against  the  government,  though  it  should  appear  on  strik- 
iDg  a  just  balance  that  a  certain  sum  is  rightly  due  to  the  defendant. 
So  if  the  United  States  sues  an  individual  in  one  of  the  federal  courts 
and  fails  to  establish  the  claim,  no  judgment  can  be  rendered  in  favor 
of  the  defendant  against  the  United  States  for  costa.""  But  one  who  is 
made  defendant  in  a  suit  brought  by  the  government  may  have  the 
benefit  of  a  legal  or  equitable  set-ofi  to  the  extent  neceesaiy  to  defeat 
the  demand.'* 

§  481.  Statntei  AiitlLoriiing  Bvita  againit  Ooremment. 

The  consent  of  the  sovereign  to  be  sued  in  respect  to  certain  mat- 
ters is  usually  manifested  in  special  statutes  authorizing  particular 
suits  to  be  brought  against  it."^  It  is  for  Congresa  alone  to  determine 
when  and  under  what  circumstances  the  United  States  may  be  sued."* 
No  state  law  is  valid  the  effect  of  which  would  be  to  make  the  general 
government  liable  to  suit  in  its  own  courts. '* 

Congressional  enactments  permitting  suits  to  be  brought  against 
the  United  States  are  not  to  be  enlaced  beyond  their  express 
terms,'"  as  the  sovereign  has  full  power  to  yield  its  consent  to  be  sued 
only  under  such  restrictitoiB  as  it  sees  fit  to  make.^* 

*)  U.  S.  f>.  TbompwD  (18TS)  08  U.  S.  8.  o.  Lw  (IS82)  106  U.  8.  230,  27  L.  ed. 

489,  2S  L.  ed.  105;  U.  S.  V.  Lee  (1882)  188. 

106  U.  8.  226,  27  L.  ed.  1S3;  Belkn&p  v.  "In   «   special   and   limited   class   of 

Schild    (1890)    ISl   U.   a  le,   40  L.   ed.  cases,  the  United  States  peiTaits  itself 

601;  Stanley  V.  Schwalby  (1806)   162  U.  to  be  sued  in  the  Court  of  Claims;  but 

8.   869,  40   L.   ed.   068;    Prioe   v.   U.   S.  nuch  is  not  the  Keneral  rule."     Tennes- 

(18B0)    174  U.  S.  S7S,  43  L.  ed.   1012;  see  e.  Snecd   (m7)   H  U.  8.  75,  24  L. 

PaciBc  Wbftling  Co.  v.  U.  S.  (1903)   187  ed.  612. 

U.  S.  462,  47  L.  ed.  265;  Haycraft  r.  U.  >■  Florida  c.  Oeoivla  (1854)   17  How. 

B.   (18T4)   22  Wall.  02,  22  L.  ed.  740.  612,  15  L.  ed.  202;  United  SUtee  v.  Lee 

11  The  Siren    (1868)   7  Wall.  164,  10  (1882)    106  U.   B.  206,  27   L.   ed.   176; 

L.  ed.  130.  AusUn  v.  U.  S.  (1804)  156  U.  S.  430,  39 

it  De  Oroot  t>.  U.  B.  (1866)  S  Wall.  L.  ed.  211. 

431,  18  L.  Bd.  703.  "Carr  v.  U.  a  (1878)  08  U.  B.  437, 

■  *  SchaumbUTg  e.  U.  S.  (18S0)  103  U.  26  L.  ed.  211. 

8.  667,  26  L.  ed.  509;  The  Siren  (1868)  o  Pbelps  c.  McDonald   (1878)  00  U. 

7  Wall.  164,  10  L.  ed.  130.  8.   304,   26   L.   ed.   476;   Price  e.  U.   B. 

■TBMaide  v.  Walker  (1850)  11  How.  (1800)  174  U.  8.  377,  43  L.  ed.  1013. 

200,   13   L.   ed.   700:    U.   8.   c.   O'Keefe  ti  Murray  p.  Hoboken  Land.  etc.  Co. 

(1870)   11  WkU.  182,  20  L.  ed.  133;  U.  (1866)  18  How.  283, 16  L.  ed.  377;  Been 
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I  481  StatM  o!  Ou  TTnioa  Hot  Oenenlly  Sabjeot  to  Bnit 

As  the  federal  courte  were  originally  constituted,  tlie  iiDiminity 
from  snit  in  those  courts  which  the  United  States  enjoyed,  by  reason 
of  its  sovereignty,  did  not  extend  to  the  several  component  states  of 
the  Union.  On  the  contrary  it  was  held  that  a  state  could  be  sued  by 
a  citizen  of  another  state.  **  The  Eleventh  Amendment  to  the  Consti- 
tution of  the  United  States  changed  this  rule,  by  declaring  that  the 
judicial  power  of  the  United  States  shall  not  extend  to  any  suit  in  law 
or  equity,  commenced  or  prosecuted  against  one  of  the  United  States 
by  citizens  of  another  state,  or  by  citizens  or  subjects  of  any  foreign 
state.  This  amendment  took  from  the  United  States  courts  all 
jurisdiction  over  controversies  between  states  and  individuals.  But 
the  amendment  does  not  include  controversies  between  two  or  more 
states  or  between  a  state  and  a  foreign  state.  As  to  such  controversies 
the  United  States  supreme  court  still  has  juiisdiction.** 

The  iominnity  from  suit  enjoyed  by  the  several  states  under  the 
Eleventh  Amendment  is  a  privilege  personal  to  the  state,  and  it  may, 
so  the  supreme  court  has  said,  be  waived,  if  the  state  chooses  to  do 
BO,**  Hia  suggestion  is,  however,  one  that  needs  to  he  cautiously 
applied,  as  the  amendment  in  question  plainly  says  that  the  judicial 
power  shall  not  be  construed  to  extend  to  suits  brought  against  states 
by  the  citizens  of  another  state  or  of  a  foreign  state. 

§  4SS.  Suit  against  Poreiga  Fotanttte. 

A  foreign  sovereign  cannot  be  compelled  to  appear  in  the  courts  of 
this  country,  or  be  made  liable  to  their  judgment,  so  long  as  he 
remains  in  his  own  dominions;  for  the  jurisdiction  of  our  courts  is 
bounded  by  the  territorial  limits  of  the  country.  If,  however,  a  for- 
eign ruler  comes  personally  within  the  limits  of  the  jurisdiction  of 
the  courts  of  this  country,  he  may  become  liable  to  judicial  process."' 
But  though  a  foreign  sovereign  might  be  sued  in  one  of  our  courts, 
if  he  submits,  our  courts,  on  principles  of  comity,  are  inclined  not 
to  entertain  such  suits,  and  they  will  usually  remit  a  plaintiff  who 
seeks  to  secure  redress  aganst  a  foreign  sovereign  to  the  proper  politi- 

e.  ArkmnaM  (1857)  SO  How.  029,  IS  L.  trlnU  (1821)  6  Wheat  406,  S  L.  ed.  291 ; 

ed.  992;  Nichols  e.  U.  6.  (18S8)  7  WalL  Cuniiinghun    e.    Mkcod,    etc.    B.    Co. 

198,  19  L.  ed.  127.  (IS83)   109  U.  S.  461,  27  L.  ed.  991 

•  1  Chiiholm  «.  Geoi^ft  (1793)  2  Dall.  **  CUrk  r.  Buraard  (1BS3)  108  U.  S. 

419.  1  L.  ed.  440.  447.  27  L.  ed.  784. 

*>  Rhode     IflUnd     e.     HaMWibuBetta  (i  Santiisima      Trinidad      (1S22)      7 

(18.18)  12  Pet.  791,  9  L.  ed.  12B3i  South  Wlieat.  363,  6  L.  ed.  471.     See  Osborn 

Dakota  r.  North   Carolina    (10O4)    192  r.  Bank  of  U.  8.  (1824)  ft  Wheat.  870. 

U.  S.  31S,  4SL.ed.4S9i  Cohen  V.  Vir-  6L.ed.2S6. 


§§  484-486]  CAPACITT  TO  SUE  AND  BE  SUED.  399 

cal  channela  of  the  government.'*  A  sovereign,  it  is  said,  "  csnoot, 
consistently  with  his  dignity,  stoop  to  appear  at  the  bar  of  other 
nationa."  " 

§  484.  liaUUtr  of  Buiknpt  to  Suit. 

It  is  sometimes  said  that  bankrupts  cannot  sue,  or  be  sued.  The 
reason  of  this  is  that  their  estate,  by  operation  of  law,  has  become 
vested  in  their  assignees,  and  they  cannot  l^ally  sue,  or  be  sued, 
because  they  have  no  interest  in  the  eubjec^matter  of  the  suit,  and  no 
decree  can  consequently  be  pronounced  against  them.  What  is  meant 
by  bankrupts  not  being  able  to  sue  and  not  being  subject  to  be  sued 
is  that,  if  they  sue,  no  decree  can  be  rendered  in  their  favor ;  and  if 
they  are  sued,  no  decree  can  be  rendered  against  them,  if  the  fact  of 
their  assignment  or  dischatge  duly  appears.  But  if  a  defendant  fails 
to  plead  the  bankruptcy  of  the  plaintiff,  or  fails  to  plead  his  own  dis- 
charge in  bankruptcy,  the  suit  will  proceed  as  though  no  bankruptcy 
existed. "  And  in  all  cases,  of  course,  the  provisions  of  the  bank- 
ruptcy statute,  in  force  at  the  time,  will  control  in  regard  to  the  right 
of  the  bankrupt  to  sue  and  be  sued. 

Defenee  of  Peraona  under  DieabUily. 
§  485.  How  PerMHuimder  Disability  Xntt  Defend. 

As  already  indicated,  persons  laboring  under  disability  are  subject 
to  be  sued  the  same  as  persons  sui  juris,  but  in  order  that  their 
interests  may  be  properly  guarded  it  is  necessary  that  there  should  be 
some  discreet  and  unexceptionable  person  to  look  after  their  interests. 
To  this  end  the  court  will  always  appoint  a  guardian  ad  litem.  It 
is  the  duty  of  this  person,  as  an  appointee  and  special  representative 
of  the  court,  to  look  after  the  defense  and  see  to  it  that  all  the  pro- 
ceedings against  the  party  under  disabili^  are  conducted  in  aooord- 
ance  with  the  law." 

§  486.  InrUdiotioii  over  Infant 

Consent  will  not  give  jurisdiction  aa  to  a  minor.  All  proceedings 
affecting  him  or  his  interests  must  be  tn  invitum.    No  general  gnard- 

•*U.  S.  D.  DidKbnui  (1875)  K  U.  «*  Simmoni  t>.  Bftjmard  (ISST)  30 
R.  SS4,  S3  L.  ed.  744.  F«d.  R3S;  Bank  v.  Ritchie  (1834)  8  Pet. 

*i  Llnvincihle   (1816)   1  Wbe*t.  264,  126.  S  L.  ed.  890. 
4  1.  ed.  84. 

«i  Gibson,  Suite  In   Chan.    (3d  ed.) 
186. 
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ian  can  aa  a  rule  voluntarily  appear  for  him.  He  mnBt  first  be 
served  and  brought  into  court,  and  then  a  guardian  ad  litem  will  be 
appointed  to  defend  for  him.^*'  The  joining  of  the  general  guardian 
of  an  infant  in  a  bill  against  such  infant  does  not  dispense  with  the 
necessity  for  the  appointment  of  a  special  guardian  ad  litem  to  defend 
the  suit  on  behalf  of  the  infant.  The  general  guardian  may,  of 
course,  be  appointed  guardian  ad  litem.^^ 

§  487.  Appointment  of  Onardiaa  ad  litem. 

The  most  common  occasion  for  the  appointment  of  a  guardian  ad 
litem  arises  by  reason  of  the  infancy,  or  minority,  of  one  or  more  of 
the  defendants.  An  infant  against  whom  a  suit  is  filed  or  who,  as  a 
defendant,  has  an  interest  in  property  to  be  affected  by  the  decree,  is 
treated  as  a  ward  of  the  court  and  as  being  under  its  special  protection 
from  the  time  such  disability  is  made  to  appear ;  and  in  order  that 
the  court  may,  at  the  very  inception  of  the  suit,  be  duly  apprised  of 
the  fact  that  one  or  more  of  the  defendants  are  infants,  it  is  required 
that  the  prayer  for  process  shall  contain  a  statement  that  sach  and 
such  defendants  are  infants,  or  otherwise  under  guardianship,  if  this 
be  the  case.^'  As  soon  as  the  court  is  judicially  informed  that  a 
party  is  an  infant,  his  ri^ts  are  protected  by  the  court 

§  488.  How  Appointment  Effected. 

The  guardian  ad  litem  ia  usually  appointed  upon  moUon  or  peti- 
tion. This  should  be  in  writing  and  the  name  of  the  person  proposed 
as  guardian  should  be  stated,  aa  vrcll  aa  his  willingness  or  consent 
to  serve.'®  Of  course,  in  appointing  a  gtiardian  ad  litem  the  court 
will  name  a  competent  person  not  interested  adversely  to  the  infant. 
Usually  the  office  of  guardian  ad  litem  falls  to  some  one  of  the 
younger  practitioners  of  the  court'* 

g  489.  When  Actual  Order  of  Appointment  Hot  Abulately  Enential. 

\VbiIe  the  defense  of  a  suit  brought  against  a  minor  should  always 
be  committed  to  a  special  guardian  ad  litem,  a  decree  will  some- 

T«  Fitch  V.  Cornell    (1870)   Cue  No.       '(But  in  bnk  f.  Riti^ie   (1S34)  8 

4^4;  Carrington  v.  Brenta  (1S32)  Fed  Pet.  128,  8  L.  ed.  S90,  it  wm  Mid  that 

Caa.  No.  2,446.  the  guardian  ad  litem  to  defend  tor  % 

Ti  OITara  v.  MaeConnell    (1876)    98  mioor   Is  UBually  the  netrest  reUtion 

U.  8.  160,  23  L.  ed.  640.  not   concerned,  in   point  of  interest,  in 

^t  Equity  Rule  23.  the  matter  in  quection.     If  such  a  per- 

Ti  Rhinelander   v.   Sanford    (1808)    3  son,   not  being  a  competent  lavyer,   ia 

Day   2Tft;    Barclay  v.   Qovera    (1803)    1  chosen  as  guardian  ad  litem,  it  would 

Cranch,  C.  C.  147,  Fed.  Gas.  No.  973.  of  course  be  aecesiary  (or  him  to  hart 
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times  be  upheld  where  this  step  is  not  formally  taken.  Thus,  in  a 
hill  to  confinu  a  sale  made  \mder  an  order  of  court,  some  of  the 
interested  parties  were  minors.  They  were  served  and  their  father 
came  in  and  answered  as  guardian  ad  litem,  suhmittiug  their  interests 
to  the  protection  of  the  court.  There  was,  however,  no  order  actually 
appointing  him  guardian  ad  litem.  The  proceedings  were  upheld 
notwithstanding  this  irregularity,  the  decree  being  otherwise  in  all 
respects  proper." 

The  fact  that  an  infant,  in  a  suit  brought  in  a  state  court,  has 
defended  a  suit  by  his  general  guardian  rather  than  by  a  guardian 
ad  litem,  doee  not  affect  the  vididitj  of  the  decree  where  the  local 
practice  permits  of  this  mode  of  defense.^* 

g  ^Kt.  BeqoniibilitT'  of  Onardisn  ad  litem. 

The  guardian  ad  litem  is  responsible  for  the  prepriely  and  conduct 
of  the  defense  made  in  behalf  of  his  ward.  If  an  answer  put  in  by 
him  for  the  infant  is  scandalous  or  impertinent  he  will  be  liable 
for  the  costs.  He  will  be  removed  and  another  appointed,  if  he  fails 
to  do  his  duty  as  guardian  ad  litemJ'' 

§  481.  Annrar  of  Qoudian  ad  Litem. 

The  guardian  ad  litem,  after  being  properly  appointed,  proceeds  to 
put  in  an  informal  answer  for  his  ward.  After  referring  to  the  fact 
that  the  respondent  is  a  minor,  the  answer  submits  the  rights  of  the 
party  to  the  keeping  and  protection  of  the  court.  ^"  The  rea8<m  for 
the  very  informal  nature  of  the  answer  of  a  guardian  ad  litem  is 
found  in  the  fact  that  in  a  suit  against  an  infant  or  in  any  way 
involving  the  interests  of  an  infant,  no  decree  adverse  to  such  infant 
can  be  entered  on  any  admission  as  to  the  truth  of  the  allegations  of 
the  bill  contained  in  the  answer  of  the  guardian  ad  litem.  The 
decree  must  be  based  on  proof. ^"  Misstatements  or  omissions  in  the 
answer  of  a  guardian  ad  litem  will  not  be  permitted  to  injure  the 
infant." 


<IB85)  113  U.  S.  179.  196,  28  L.  ed.  «B, 

T(  Simraons  p.  Baynatd  (1887)  30  SU;  Bank  r.  Rit«hk  (1B34)  ft  Pet.  129, 
Fed.  032.  8  L.  ed.  300;  White  o.  Miller  (180S)  IB 

"Colt  D.  Colt  (1883)  111  U.  S.  S60,  Sup.  Ct.  788,  168  U.  8.  128,  3»  L.  ed. 
ST8,  SB  U  ed.  SEO,  B28.  921;    Wttltoii   v.   Coulaon    (IS31)    Fed. 

IT  1  D«B.  Ch.  Pr,  221.  C«a.  No.  17,132. 

11  Simmoas  v.  Baynard  (1887)  30  «•>  Lenox  p.  Notrebe  (1834)  Fed,  Cm. 
F«d.»2.  No.  8,240c 
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§  48fc  Bhth  Afleotinj'  Infant  Knit  Be  Buei  on  FlMdiogi  and  tnti. 

The  guardian  atl  Utam  has  no  power  to  enter  into  a  consent  decree, 
in  the  proper  sense  of  this  ten^whareby  the  interests  of  his  ward  will 
be  affected.  That  is  to  say,  any  deeras  atfartuft  the  rights  of  the 
infant  must  derive  its  validity  from  some  other  aomm  tfcn  &A  oon- 
sent  of  the  guardian  ad  litem.  It  must  be  based  on  the  pleaAi^ 
and  proof.  "  The  court,  whose  duty  it  is  to  protect  the  interests  of 
the  infant,  should  see  to  it  that  they  are  not  baigained  away  by  thoee 
assuming,  or  appointed,  to  repreeent  him."  " 

§  493.  Cmuent  of  Onardian. 

However,  the  fact  that  the  guardian  ad  litem  consents  to  a  decree 
affecting  the  rights  of  an  infant  does  not  necessarily  raise  any  pre- 
sumption against  its  validity.  Consent  of  the  guardian  ad  litem 
affords  no  sufficient  basis  for  a  decree,  but  it  does  not  militate  against 
it.  With  the  approval  of  the  court,  a  compromise  decree  can  be 
entered  adjusting  the  rights  of  all  the  litigants,  including  infants, 
which  will  be  good,  at  least  as  against  a  bill  of  review.** 

g  4M.  Onardian'a  Control  over  Conne  of  Frooeedinga. 

The  rule  that  disables  a  guardian  ad  litem  from  making  admis- 
sions adverse  to  the  interesta  of  the  infant  whom  he  represents  and 
from  entering  into  any  binding  consent  decree  does  not  prevent  a 
guardian  ad  litem  from  assenting  to  such  arrangements  as  will  facili- 
tate the  determination  of  the  case  in  wiiich  the  rights  of  the  infant  are 
involved.  Thus  it  has  been  held  that  a  guardian  ad  litem  may  give 
an  effectual  and  binding  consent  whereby  the  cause  is  heard  by  a 
court  sitting  in  one  division  rather  than  in  another,  the  determination 
of  the  suit  being  thereby  hastened."^  In  making  such  agreements  the 
guardian  ad  litem  acts  in  the  capacity  of  solicitor  or  counsel.  In  no 
case  will  a  decree  entered  on  the  consent  of  a  solicitor  be  held  binding 
on  the  infant  unless  it  appears  that  the  solicitor  was  duly  authorized 
to  act  as  representative  of  the  infant'* 

g  48S.  Bindiitg  Foroe  of  Dooree  against  laf  uit 

An  infant  who  is  properly  brought  into  a  suit  and  who  r^ularly 
defends  by  guardian  ad  litem  is  bound  in  the  absence  of  fraud  or  col< 

tiEingsburv  v.  Buckmr  (1880)   134  DKlngsbury  v.  Buckner    (1869)   IM 

U.  S.  S80,  33  L.  ed.  l(Ki».  U.  S.  «M,  34  L.  ed.  1047.  10  Sup.  Ct.  038. 

•1  Franklin  Sftvinga  Bulk  r.  Tavlor  •«  Wfaltc  r.  Miller  (1895)  16  Sup.  Ct, 

(1S&3)  4  C.  C.  A.  6fi,  S3  f e4.  864.  TS8,  ISB  U,  S.  1S8,  39  L.  ed,  921.    St^ 
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luflioti  on  the  part  of  his  guardian  ad  litem;  "  but  if  no  seirice  is  had 
on  an  infant  defendant,  a  judgment  entered  in  that  proceeding  is 
irr^ular  and  may  be  reversed  on  appeal,  though  a  guardian  ad  litem 
was  appointed  and  appeared  for  him.  But  the  decree  ia  good  against 
collateral  attack.^ 

§  486.  Wliether  Infant  to  Be  Hade  naiutiff  or  Defendant 

If  a  suit  in  which  an  infant  ia  interested  can  be  conducted  equally 
veil  hy  mahing  the  infant  a  defendant  aa  by  joining  him  as  a  plain- 
tiff, he  should  in  every  case  be  made  a  defendant  -,  and  in  a  case  where 
the  infant  is  improperly  named  as  a  plaintiff  the  court  will  transpose 
such  infant  to  the  defendant  side  and  will  require  that  a  defense  be 
made  for  him  by  guardian  ad  litem. 

Jarvi*  «.  Crotitr  (1800)  08  Fed.  TS3:  A  bill  wu  tt\fA  by  a.  tenant  In  «amnion 
to  have  partition  of  land  owned  by  hinuelf  and  others,  some  of  whom  wen 
Infants.  Tbe  plaintiff  aued  in  his  own  right  and  also  joined  himndlf  aa  next 
friend  of  the  Infanta.  There  was  no  question  in  dispute  as  to  the  intoreats  of 
tbe  plaintiff  and  the  infants  whom  he  represented.  Yet  it  was  held  that  tbe 
infanta  should  be  tranaposed  to  the  defendant  aide,  and  that  a  guaidlan  «t  litem 
should  be  appointed  to  defend  tor  them.  It  did  not  appear  that  the  plaintiff 
was  related  to  the  infanta  or  that  he  was  in  any  way  authorised  to  represent 
than.  The  court  said:  "Legal  proceedings  in  favor  of  an  infant  should  in 
erery  respect  be  strictly  guarded,  for  the  reason  that  an  infant  on  coming  of 
age  can  repudiate  a  suit  brought  in  his  name,  and  the  court  would  be  cMnpetled 
to  strike  out  his  name  as  plaintiff  and  add  it  as  a  defendant."  It  was  further 
observed  that  the  plaintiff  in  a  suit  is  always  subject  to  be  held  liable  for  coats, 
and  infvits  should  not  be  subjected  to  this  danger  when  the  cause  can  proceed 
equally  well  with  them  on  the  other  aide, 

g  487.  Innatia  Defendi  by  Conunittee  or  Ehiudian  ad  Utem. 

The  lunatic,  though  totally  incompetent  to  act  for  himself,  must  in 
all  cases  where  a  decree  is  sought  that  would  affect  his  interest  be 
made  an  actual  party  defendant  to  the  suit,  and  process  should  be 
prayed  against  him.  A  lunatic  who  is  served  answers  by  his  conunit- 
tee appointed  for  that  purpose  under  an  order  of  the  court.  If  there 
is  no  committee,  the  court  may  appoint  a  guardian  ad  litem  to  defend 
for  him  as  in  case  of  an  infant.^" 

White  c.  Joyw  (ISSS)  ISS  U.  B.  147,  meat  In  behalf  of  Us  cUent  and  ]wd 

39  L.  ed.  088.  failed   to   an>>r   for   a    rehearing,    ms 

*■  For  a  case  In  which  the  record  was  Kingsbury  e.  Butter  (ISM)   134  C.  6. 

held  not  to  show  evidence  of  oolluaion  6G0,  33  L.  ed.  IMT,  10  Bup.  Ct  638. 

or  fraud  on  the  part  of  a  niardlan  od  ••  Nelson  v.  Hoon    (1843)   S  McLean 

Ktem,  although  such  pur^n  had  not  310.  Fed.  Caa.  No.  10,111. 

apparratty  iu4i  fra?  powtb^  wirt-  n  Barrtwn  v.  Bo^  {Wfii  4  Walk 
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§  498.    Suit  Agaiiiit  Alien  Enemy. 

While  the  condition  of  alien  enemy  disables  a  party  from  suing  in 
the  courts  of  tlie  country  nith  which  his  own  sovereign  is  at  war,  it 
does  not  prerent  him  from  being  sued  in  the  courts  of  a  hostile  coun- 
try by  a  subject  of  auch  country,  if  the  suit  brou^t  by  the  latter  ia 
necessary  to  protect  property  over  which  the  court  where  the  suit  ia 
brought  has  jurisdiction.  In  such  case  the  alien  enemy  may  be 
sued  if  good  service  can  be  obtaioed  upon  him." 

As  an  alien  enemy  may  be  sued,  it  follows,  by  necessary  conse- 
quence, that  he  may  use  measures  looking  to  the  proper  defense  of  his 
suit  to  the  same  extent  as  any  other  defendant.  The  disability  to  sue 
does  not  disable  him  from  making  a  defense  when  he  is  sued.  The 
liability  to  be  sued  carries  with  it  the  right  to  use  all  the  means  and 
appliances  of  defense,^* 

g  499.  Suit  MiOiut  Wife— Huband  Xoiaed. 

If  ft  married  woman  is  sued,  her  husband  must  usually  be  joined 
with  her  as  a  defendant.  This  rule  does  not  apply  where  the  hus- 
band has  permanently  left  the  country,  or,  as  the  old  formula  runs, 
"  baa  abjured  the  realm."  In  such  case  the  wife  may  be  sued  alone. 
The  same  rule  applies  where  the  husband  is  an  alien  enemy.*" 

§  500.  Joint  Answer— When  Wife  Answers  Separately. 

When  the  husband  is  formally  joined  as  a  co-defendant  with  the 
wife,  it  is  usual  and  proper  for  them  to  answer  jointly,  but  some- 
times the  court  will  permit  the  suit  to  proceed  against  the  wife  sepa- 
rately. This  will  be  done  where  the  demand  is  against  ht-r  in  respect 
of  her  separate  estate  and  the  husband  cannot  be  affected  by  the 
decree.  In  such  eases  the  husband  being  a  merely  formal  party,  the 
wife  will  be  compelled  to  answer  alone.  In  cases  where  the  suit  does 
not  concern  the  wife's  separate  estate,  the  wife  may  make  a  special 
application  to  be  permitted  to  answer  separately ;  and  if  the  situation 
warrants  it,  the  permission  will  be  granted." 

Of  course,  in  all  cases  where  it  is  permissible  for  the  husband  to 

C.  C.  £02,  F^d.  Cu.  No.  6.143;   1  Dui.  *■  Huteraon    v.    Howard     (1ST3)    IS 

Ch.  Pr.  219.  220.  Wall.  99,  106,  21  L.  ed.  TG4,  766. 

Service  of  process  on  the  comiuitteo  "McVeigh  c.  United  States    (ISTOJ 

of  an  adjudged  luD&tic  confiDed   In  an  11  Wall.  269,  20  L.  ed.  80. 

insane  asjrlum  has  been  held  to  be  oood  *o  1  Dan.  Ch.  Fr.  20S. 

service  on  the  lunatic  himself.    ^uUivap  <>  1  Dan.  Ch.  Pr.  200, 
f.  Andoe  (1861J  6  Fed.  641, 
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sue  the  wife,  he  must  of  ueceasity  proceed  againet  her  alone,  other- 
wise the  suit  could  not  be  conducted  at  all." 

§  501.  Snit  gainst  Infant  Feme  Covnt. 

If  an  infant  defendant  is  also  a  married  woman,  it  is  necessary  that 
she  should  defend  by  guardian  ad  litem  the  same  as  any  other  infant 
The  usual  practice  ib  to  appoint  her  husband  guardian  ad  litem  where 
he  is  joined  as  a  co-defendant  and  there  is  no  conflict  of  interest 
between  them.  The  husband,  being  properly  joined  in  such  suit,  may 
answer  and  defend  for  the  wife;  but  if  he  does  not  do  so  and  per- 
mits a  pro  confesso  to  be  taken  against  both,  a  valid  judgment  can- 
not be  entered  against  the  infant  wife  on  such  pro  confesso.  It  is 
imperative  in  such  case  that  some  one  be  appointed  as  guardian  ad 
liiem  to  defend  for  her.** 

*>1  Dm.  Cb.  Pr.  205. 
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Partivt  Ditpenaahlt  under  Btatttte  a«d  Equitg  Riil«, 
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General  Principles  Oovemin^  Malcing  of  Parties. 
g  SOS.  Fartiei  in  Caaaes  in  Federal  Conrti. 

Hardly  any  topic  in  the  range  of  equity  practice  has  been  the  occa- 
sion of  more  debate  than  the  subject  of  parties.  What  persons  may 
or  mast  be  made  parties  to  the  contemplated  suit  ?  This  question  is 
one  that  is  beset  with  unusual  difficulty  in  the  practice  of  the  federal 
courta,  for  ui  many  cases  the  jurisdiction  of  these  courts  is  dependent 
on  the  citizenship  of  the  Tarious  parties  and  to  decide  whether  a  par- 
ticular person  is  indispensable  as  a  party  is  often  to  decide  whether 
the  court  has  power  to  entertain  the  suit  at  all.  By  reason  of  their 
constitution  and  limited  powers  these  courts  are  often  confronted  by 
situations  in  which  some  person  who  would,  under  the  ordinary 
canons  of  practice,  be  deemed  a  desirable  or  necessary  party,  is  beyond 
the  reach  of  the  process  of  the  court,  o-  otherwise  so  placed  that,  if  ho 
were  served  or  should  voluntarily  come  in,  the  jurisdiction  of  the 
court  would  be  destroyed.  This  has  made  it  of  prime  importance  to 
the  administration  of  justice  in  the  federal  courts  that  the  rules  of 
equity  practice  should  be  relaxed  as  far  as  may  be  done  without  viola- 
tion of  principle,  in  order  that  a  suit  cognizable  in  these  courts  should 
not  be  defeated  in  any  case  by  the  absence  of  a  dispensable  party. 
As  a  natural  consequence  of  this  we  find  that  the  decisions  of  the  fed- 
eral courts  are  replete  with  discussions  of  the  subject  of  parties,  and 
distinctions  have  been  drawn  by  these  courts  that  have  not  been 
noticed  by  the  courts  of  other  jurisdictions.  As  has  been  remarked  by 
jUr.  Justice  Miller,  the  learning  on  the  subject  of  parties  in  equity  is, 
indeed,  very  copious.* 

§  603.  Oeneral  Bvle. 

The  general  principle  of  equity  practice  r^arding  the  persons  who 
should  be  made  parties  to  a  suit,  is  founil  in  the  rule  that  all  should 

1  Baniejr  V.  Baltimore  (ISGT)  «  Wall.  294,  18  L.  ed.  820. 
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be  joined  (either  as  plaintiffs  or  defeadante)  wlio  have  any  title  or 
interest  ia  the  suhjeot-matter  of  the  oontmverBy,  or  nrbose  int«reets 
may  be  affected  by  the  decree  to  be  rendei"ed  in  the  suit,  or  ^ose 
joinder  ia  necessary  in  order  that  full  justice  may  be  done  to  others. 
The  fact  that  relief  of  apy  sort  is  obtajnable  sEainst  a  party  is  a  suf- 
ficient ground  for  joining  him  as  a  defendant,  ai^d  the  fact  that  relief 
of  any  sort  is  grantable  in  hjs  favor  Is  likewise  a  siiHicisnt  rea- 
son for  joining  him  as  a  plaintiff.  While  on  the  one  hand  no  one 
should  be  made  a  party  vho  clearly  has  no  connection  wil£  the  con- 
troversy,^ yet  all  ouglit  to  l)e  made  parties  who  have  any  interest  to  be 
affected  by  the  decree,"  Only  those  who  are  actually  parties  to  a  bill, 
either  in  person  or  by  representation,  can  participate  in  the  fruifa  of 
the  litigation  or  be  bound  by  the  decree ;  *  and  where  it  appears  on  the 
record  that  persona  whose  interest  will  be  affected  are  not  joined  as 
parties  or  properly  represented,  the  court  will  not  proceed  to  judg- 
ment." "  In  every  case  there  must  be  such  parties  before  the  eourt 
as  to  insure  a  fair  trial  of  the  issue  in  behalf  of  all."  * 

§  604.  Liboislity  af  Equity  FrutiM  as  Regazdi  ]Uki«g  vt  VwtiM. 

The  rule  as  to  parties  in  equity  is  much  broader  and  more  inclusive 
than  the  rule  applicable  in  cases  at  law.  This  arises  from  the  nature 
of  the  equitable  remedies  and  from  the  principles  governing  the 
courts  of  equity  in  the  application  of  those  remedies.  When  a  con- 
troversy is  drawn  into  equity,  that  court  always  acta  on  the  principle 
of  making  a  complete  termination  of  every  element  of  contention  in 

iHedianics'  Bank  of  Alexandria  P.  Beverley  (1820)  5  Whnt.  313.  5  L.  ed. 
Seton  (1828)  1  Pet.  899,  7  L.  eA.  15S.  67;  Dkndridm  r.  Wuhinoton  (!»»)  S 
House  r.  Mullen  (1874)  22  Wail.  42,  Pet,  370.  7  L.  *d.  4M;  Shielda  B.  Bat- 
22  L.  ed.  838;  McMfcken  v.  United  Statss  row  (18M)  17  How.  130.  IS  L.  ed.  168: 
(1S77)  97  U.  8.  e04,  24  L.  ed.  1147  j  Trader*  K«t.  Bank  of  ChloagD  c.  Camp- 
Stone  V.  Towne  (1875)  91  U.  S.  341.  23  bdl  (1871)  14  Wall.  87.  20  h.  ed.  832: 
J,,  ed.  412;  New  York  r.  Connpcticut  Alihot  r.  -American  Hard  Rubber  Co 
(1700)   4  Dall.  3,  1  L.  ed.  715.  11861)   Fed.  Caa.  No.  9:   Branch  r.  Ua- 

iWillinmB    t.    Banlihead     (1873)     10  eon  A  B.  R.  Co.    (1B7B)    Fed.  Cm.  No, 

Wall.  5B3.  22  L.  ed.  184;   fitorv  r.  Liv-  1.80S:   Biirce  r.  Oallagher    (18Q7)    Fed. 

ifiaston    (1830)    13   Pet.   360.   10   U   ed.  Cab.  No.  2.138;   Cole  Silver  Min.  Co.  ■. 

200:   Klbon  r.  Chicsfto  R.  !.  *  Par.  R.  Virginia  L  Cwild  Hill  Water  Co.   (1871) 

R.  Co.    (1872)    1«  Wall.  446.  21   L.   ed.  Fed.  Can.   No.  2.900:   Camett  ».  Maeon 

367:  Caldwell  e.  Taggart   (1830)  4  Pet.  11826)    Fed.   Cas.   No.   6.24fi:    Hoiie   r. 

190.  7  L.  ed.  828.  Carr  (1H32)  Fed.  Cas.  No.  6.802:  Nortb 

<  Hook  r.  Payne  (1871)  14  Wall.  252,  ern    Indiana   R.   Co.   r.   Miehigan   Cent. 

20  L.  cd.  887;  Bigler  v.  Waller    (1871)  R,    Co.    (1863)    Fed.    Caa.    No.    10.321: 

14  Wall.  298,  20  L.  ed.  891;  Kerr  v.  Ward  v.  Arredondo  (1825)  Fed.  pas. 
Watta  (1821)  6  Wheat  6S0,  S  L.  ed.  No.  17.148:  West  v.  Randall  (1820) 
828.  Fod.  Caa.  No.  17.424. 

«Coy  r.  Maaon   (IBM)    17  How.  BBO.        « Me  Arthur   r.   Seott    (1885)    113   U. 

15  L.  ed.  126;   Conn  r.  Penn    (18-201    5   S.  340.  301.  38  L.  ed.  1016,  1081. 
Wheat.  424,  6  L.  ed.  125;  Manball  v, 
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h.  To  this  end  it  favors  the  introduction  of  all  parties  who  are  in 
any  way  concerned  in  the  subject-matter  of  the  suit  and  whose  pres- 
ence makes  possible  the  giving  of  complete  relief  to  others.  Equity,  it 
is  often  said,  does  not  undertake  to  do  things  by  Jtalves.  The  circum* 
stance  that  by  the  drawing  of  all  issues  into  one  suit  or  that  by  the 
inclusion  of  many  parties  in  one  inquiry  the  issues  are  made  more 
complex  is,  as  a  rule,  no  obstacle  to  the  maintenance  of  the  suit.  The 
court  of  equity  does  not  encourage  multifariousness  of  issiies;  but 
where  many  issues  are  properly  determinable  in  one  suit,  the  court  ia 
entirely  competent  so  to  determine  them. 

§  SOS.  Each  Can  Determined  on  <)wn  Faota^S^cial  lHi(tt4fi6tL 

The  broad  principle  of  inclusion  which  requires  that  all  who  are 
interested  in  a  controversy  and  all  who  may  be  necessary  to  the  com- 
plete administration  of  justice  between  others  shall  be  joined  as  par- 
ties, is  at  its  basis  partly  a  rule  of  convenience  and  policy.  It  has 
been  adopted  in  furtherance  of  justice.  Hence  it  is  not  an  absolutely 
indexible  rnle ;  ^  and  the  application  of  it,  within  certain  limits,  is  in 
the  sound  discretion  of  the  court  Being  introduced  for  the  purposes 
of  justice,  it  is  susceptible  of  modification  when  such  modification 
will  promote  the  ends  of  justice.  The  same  rules  are  by  no  means  to 
be  enforced  in  all  cases ;  and  as  a  result  no  general  principle  appli- 
cable to  all  situations  can  be  laid  down.  Each  case  depends  more  or 
less  on  ita  own  particular  facts.  A  court  will  never  dismiss  a 
meritorious  suit  merely  because  a  party  who  ought  to  be  before  the 
court  is  not  there,  if  justice  can  safely  be  administered  wttho»t  that 
party.  The  question  who  onght  to  be  ^ade  pftrtiw  ia  it  suit  in 
■equity  is  a  very  different  one  from  the  question  whij  in'^  be  made 
parties  in  that  suit 

§  SM.  Lnuli  of  SiMMtlab 

Yet  in  some  respects  and  to  a  certain  extent  the  rules  governing  the 
making  of  parties  in  equity  arc  as  unyielding  as  any  other  rules  the 
court  is  called  on  to  apply.  For  instance,  a  court  of  equity  will  no 
more  entertain  a  suit  in  the  absence  of  a  necessary  and  indispensable 
party,  either  plaintiff  or  defendant,  than  it  would  proceed  to  judg- 
ment in  the  abswce  of  a  litigable  controversy.  On  one  occasion 
when  the  supreme  court  was  urged  to  sanction  a  suit  where  an  indis- 
pensable party  had  been  omitted  in  order  to  save  jurisdiction,  Mr. 

I  Bmmej  o.  Baltimore  (18ST)  6  WaU.  SS4,  18  L.  ed.  826. 
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Justice  Orier  otserred:  "But  it  is  insisted,  tliat  the  court  should 
disr^ard  it  as  merely  a  technical  rule,  iriiich  does  not  a&ct  tki 
merits  of  the  controversy.  The  same  reason  would  require  the  court 
to  reject  all  rules  of  pleading.  These  rules  are  founded  on  sound  rea- 
son, and  long  experience  of  their  benefits.  It  is  no  wrong  or  hardship 
to  suitors  who  come  to  the  courts  for  a  remedy,  to  be  required  to  do  it 
in  tlie  mode  established  by  the  law."  * 

§  507.  Clasnfioatioa  of  Paitiet  in  Federal  Equity  Couita. 

The  peculiar  limitation  on  the  jurisdiction  of  the  federal  courts,  as 
TCgiards  the  character^  or  citistenship,  of  the  parties  before  the  court, 
has  forced  these  courts  to  make  a  claasification  of  parties  that  accords 
well  with  the  requirements  of  justice  and  with  the  particular  organi- 
zation of  such  courts.  This  division  cannot  pretend  to  be  scientific- 
ally accurate  or  exhaustive ;  but  it  has  been  made  with  an  eye  to  the 
cases  that  the  federal  courts  have  to  deal  with,  and  for  practical  pur- 
poses it  is  quite  as  good  as  any  other  classification  would  be.  The  gen- 
eral principle  of  this  classification  ia  well  indicated  by  Mr.  Justice 
Curtis  in  the  following  case : 

Skieldt  V.  Barrow  (1854)  IT  How.  130,  139,  IS  L.  ed.  ISS,  160:  Bftid  tbe 
kamed  judge:  "The  court  here  points  out  three  cIqmps  of  parties  to  ■  bill  in 
«qulfy.  Thej  are:  (1)  Foimal  parties.  <2)  Penona  having  an  interest  ia  the 
controverajr,  and  who  ought  to  be  mEide  partiei,  in  order  that  the  court  may  act 
no  that  rule  which  raiuires  it  to  decide  on  and  finally  determine  the  entire  con- 
troversy, and  do  complete  juatice,  by  adjusting  all  the  rights  involved  In  It. 
These  persons  are  commoDly  termed  necessar;  parties;  but  il  their  interests  are 
separable  from  those  of  the  parties  before  the  court,  so  that  the  court  can  proceed 
to  a  decree,  and  do  complete  and  final  justice,  without  affecting  other  persons 
not  before  the  court,  the  latter  are  not  indispensable  partieB,  (3)  Persons  who 
not  only  have  an  interest  in  the  controversy,  but  an  Interest  of  such  a  natura 
that  a  final  decree  cannot  be  made  without  either  affecting  that  Interest,  or  1aav< 
Ing  the  controversy  in  such  a  condition  that  Its  final  termination  may  be  wholly 
inconaietent  with  equity  and  good  conscience." 

The  foregoing  language  constitutes  tho  leading  statement  of  the 
rule  governing  the  classification  of  parties  in  equity  suits  prosecuted 
in  the  federal  courts.    It  has  been  restated  in  the  same  or  a  very  simi- 
lar form  nimiberless  times.    One  of  the  best  of  these  subsequent  state- 
'  ments  is  from  the  pen  of  Mr.  Justice  Miller ; 

Barney  v.  Baltimore  (1867)  0  Wall.  280,  18  L.  ed.  e2S:  '^liere  is,"  aald  he, 
"a  class  of  persons  having  such  relations  to  the  matter  In  controversy,  merely 

•  Farni  i>.  Tesson  (1801)  1  Illnck  309,  315,  IT  L.  ed.  eT,  60. 
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formal  or  otlwrwlK,  that  while  tiiey  maj  be  called  proper  parUn,  the  oonrt  will 
tak*  no  Meovnt  of  the  omieiion  to  make  them  parses.  There  u  another  clan 
of  penona  whoee  relatioiM  to  the  init  are  such,  that  it  their  interest  and  their 
abecBoe  are  foimallj  broogfat  to  the  attention  of  the  court,  it  will  require  them 
to  be  made  parties  if  within  its  jurisdiction,  before  deciding  the  caae;  but  if 
this  eannot  be  done,  it  will  proceed  to  admiuistfir  such  relief  aa  may  be  in  ita 
power,  between  the  partiei  before  it.  And  there  ie  a  third  class,  whose  Interests 
in  the  subject-matter  of  the  suit,  and  in  the  relief  sought,  are  so  bound  up  with 
that  of  the  other  parties,  that  their  legal  preseace  as  parties  to  the  proceeding 
is  an  abaolnte  necessity,  without  which  the  court  cannot  proceed.  In  such  cases 
the  conrt  refuses  to  entertain  the  suit,  when  these  parties  cannot  be  subjected  to 
ita  jwrisdictioiL" 

Mr.  Justice  Bradley  haa  also  presented  the  same  general  truth  very 
clearly  aa  follows : 

waUamt  V.  Bankkeai  iiai3)  19  Wall.  663,  S71,  22  L.  ed.  184,  187:  "Thegen- 
eral  rule  aa  to  parties  in  chancery  is,  that  all  ought  to  be  made  parties  who  are 
interested  in  the  controversy,  in  order  that  there  may  be  an  end  of  litigation.  But 
there  are  qualifications  of  this  rule  arising  out  of  public  policy  and  the  aeeeasitiea 
of  particular  cases.  The  true  distinction  appears  to  be  as  follows:  First.  Where 
a  person  will  be  directly  affected  by  a  decree,  he  is  an  indispensable  party,  unless 
the  parties  are  too  numerous  to  be  brought  before  the  court,  when  the  case  is  snb- 
jeet  to  a  special  rule.  Secondly.  Where  a  person  is  interested  in  the  oontroversy, 
but  will  not  be  directly  affected  by  a  decree  made  in  his  absence,  be  is  not  an 
indispensable  party,  but  he  should  be  made  a  party  if  possible,  and  the  court  will 
not  proceed  to  a  decree  without  bim  if  he  can  be  reached.  Thirdly.  Where  he  is 
not  interested  in  the  controversy  between  the  immediate  litigants,  but  has  an 
interest  in  the  subject-matter  which  may  be  conveniently  settled  in  the  suit,  and 
thereby  prevent  further  litigation,  be  may  be  a  party  or  not,  at  tlie  option  of  the 
complainant.'' 

One  of  the  moat  intelli^ble  and  suggestive  ways  of  putting  die 
ideas  embraced  in  the  preceding  extracts  from  the  decisions  of  the 
supreme  court  is  found  in  the  following  language  of  one  of  our  circuit 
judges: 

Jkmovan  v.  Campiim  (C.  C.  A.;  1898)  29  C.  C.  A.  30,  SB  Fed.  72:  Said  Judge 
Sanborn:  "  Every  indiapenaable  party  must  be  brought  into  court,  or  the  suit  will 
be  dismissed.  The  complainant. may  join  every  proper  party,  and  he  must  join 
everjr  proper  party  who  would  have  been  a  necessary  party,  under  the  old  ehan- 
eeiy  rule,  unless  his  joinder  would  oust  the  jurisdiction  of  tbe  court  as  to  the 
parties  before  it,  or  unless  he  is  incapable  of  being  made  a  party  by  reason  of 
bis  absence  from  tbe  jurisdiction  of  the  court  or  otherwise.  The  old  chancery 
mle  is  that  all  those  whose  presence  is  necessary  to  a  determination  of  the  entire 
controversy  must  be,  and  all  those  who  have  an  interest  in  the  subject-matter 
of  the  litigation  which  may  be  eonvenieatly  settled  therein  may  be,  made  partise  to 
the  suit.  The  former  are  termed  the  'necefisary'  and  tbe  latter  the  'proper' 
parties." 
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§  S08.  Joriadiotioa  ai  Affected  hj  PretenM  m  Alfence  of  Putieib 

The  qaestion  of  jurisdiction,  as  affected  by  ttie  presence  or  a1)seiice 
of  parties  and  bj  the  extent  of  tbeir  interest  in  the  subject-matter  of 
the  controvert,  presents  iteelf  in  two  soineiThat  difier«nt  .a^^ecta, 
according  as  the  person  whose  interest  is  nnder  consideration  has  in 
fact  been  made  a  party  to  the  suit  or  not.  In  the  first  place,  if  a  per- 
son whose  citizenship  is  such  aa  possibly  to  defeat  jurisdiction  has 
been  joined  aa  &  plaintiff  or  defendant,  then  the  question  arises 
-whether  that  party  baa  aucb  an  interest  as  makes  him,  .a  real  and 
proper  party  to  tbe  suit  The  rule  here  applied  is  that  if  fce  is  only 
a  nominal  or  formal  party  and  has  no  real  interest  in  the  suit,  bia 
praseBOe  wlU  be  ditr«gai:defl,  otiterwise  the  suit  vill  be  diamisKd. 
On  tbe  other  band,  if  a  person  whose  character  is  sir^  as  to  ^ifedt 
jurisdiction  if  he  were  joined  as  a  party,  or  ^ho  is  so  situated  that  he 
caihiot  be  i^ached  by  ptoCess,  is  omitted  as  a  party,  then  the  qnestioTL 
arises  whether  he  is  a  dispensable  party.  If  so,  the  suit  goes  on, 
otherwise  it  is  dismissed. 

Feoul  this  the  praetitioner  will  perceive  that  if,  in  any  ease,  the 
jorisdietion  of  the  court  is  likely  to  be  adveraely  affected  by  the  char* 
acter  of  a  particular  person  as  regards  citizenship,  it  is  better  to  adopt 
the  altetnative  of  omitting  such  party  altogether.  If  tbe  plaintiff  does 
iius,  he  can  then  possibly  show  that  tbe  person  so  omitted  is  dis- 
pemable.  If  he  pursues  the  alternative  of  joining  that  party  he  must 
then  depend  on  the  possibility  of  showing  that  the  party  is  ao  far 
nominal  or  formal  as  not  to  affect  jurisdiction  at  all.  The  omission 
of  a  proper  party  will  not  defeat  tbe  suit  unless  the  party  is  indib- 
penaable;  but  the  joining  of  a  proper  party  (other  than  formal) 
will  alwaya  spoil  the  case  for  tbe  federal  court.* 

Proper  and  Neceasarj/  Pariiea.. 
§  609.  Proper  Parties. 

In  conformity  with  the  gcDeral  elaeaification  •£  paities  adopted 
by  the  federal  courts,  we  proceed  to  coiisi<)er  in  detail  the  follvwir^ 
sorts  of  parties :  proper  parties,  fonnal  and  nominal  parties,  neces- 
sary parties,  and  indispensable  parties. 

A  proper  party,  as  distinguished  from  one  whose  presence  is  neces- 
sary to  the  determination  of  the  controversy,  is  one  who  has  an  inter- 

*PiM«bQV  ete^  R.  Co.  e.  Baltimora  Compare  Wilson  0.  OswHto  TowmA^ 
etc  C«.  (IsSl)  10- C.  C.  A.  20,  ei  Frd.  OS04)  151  U.  8.  6S,  3S  I-  ed.  70,  14 
705    {reeeraing    (1S03)    6S    Fed.   701).  Sup.  Ct.  259. 
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cat  in  the  subject-blatter  of  the  litigation  that  may  be  convenientty 
settled  therein.*"  In  conflidering  the  propriety  of  joining  particular 
persona  bb  plaintiffa  or  defendants,  it  is  to  be  borne  in  mind  that  one 
of  the  prime  objects  of  the  exercise  of  equitable  jurisdiction  is  to  pre- 
vent future  litigation  and  to  dispense  with  the  necessity  for  a  multi- 
plicity of  suits.  Thia  naturally  leads  to  the  rule  Uiat  all  should  be 
joined  who  are  interested  in  the  subject-matter  of  the  controversy.*' 
One  may  be  a  proper  party  to  a  suit  though  no  relief  is  prayed 
directiy  agaitist  him,  since  hia  presence  may  contribute  to  the  granting 
of  relief  against  others,  or  it  may  be  desirable  that  he  be  joined  in 
order  to  mahe  the  decree  binding  on  him  for  the  future.  Little  dif- 
ficulty is  experienced  in  determining  who  are  proper  parties  in  cases 
where  we  lio  not  aome  in  contact  with  the  qneertion  of  jurisdiction. 
'Xhe  rale  ae  to  proper  parties  is  liberal,  and  generally  speaking  doubts 
should  be  resolved  in  favor  of  joining  the  party. 

§  510.  Heoenar;  Tartiea. 

The  term  "  necessary  '*  as  applied  to  parties  may  perhaps  be  said 
to  have  a  technical  meaning  in  the  federal  courts.  It  is  adopted  from 
the  equity  practice  of  the  chancery  court  as  that  court  was  formerly 
constituted.  As  originally  used  in  that  court,  the  term  "  necessary," 
when  applied  to  parties,  seems  to  have  meant  exactly  what  it  purports 
to  mean.  To  say  that  a  particular  party  was  necessary  was  ea  much 
as  to  say  that  the  court  would  not  proceed  to  judgment  without  him. 
In  the  federal  courts,  however,  owing  to  their  limited  jurisdiction, 
another  distinction  is  drawn,  and  necessary  parties  are  divided  into 
those  that  are  only  conditionally  necessary  and  those  that  are  abso- 
lutely neceseary.  Those  parties  who  are  conditionally  necessary  must 
be  broiighf  rn  rf,  being  within  the  reach  of  the  process  of  the  court, 
they  can  be  made  parties  without  destroying  the  jurisdiction  of  tho 
court.  On  the  other  hand,  if  they  are  beyond  the  reach  of  process,  or, 
being  within  the  reach  of  process,  are  such  that  their  joinder  would 
destroy  the  jurisdiction  of  the  court,  they  may  be  omitted  as  parties, 

UKellqr  e.  Boettcber   (18%)    20  a  'U.  a  o.  Duterrlgnes   (1M2)   118  Fed. 

C.  A.   14,  8S  Fed.  S4;   8im«  City  etc.  IW,    afftrmed    Darteniirnea    ».    U.    B. 

Co.  e.  TrtiHt  C*.   (1897)  27  C.  C.  A.  73,  (1903)    68   C.   C.  A.   3«,   122  Fed.  30; 

8S  Fed.  124,  4B  U.  8.  App.  923.  Union  Stock-Yuds  Nftt.  Bank  v.  Hoora 

iiMwideville  r.  Riggs  (1829)  2  Pet.  (1897)   2fl  C.  C.  A.  160,  79  Fed.  705; 

482,  7  L.  ed.  493;  Jones  c.  Btdles  (1869)  Hibemia    Tub.    Co.    V.    St.    Louia,    ete. 

ft   Wktl.   364,   1*  L.  «d.   734;    Howe   &  Tnnsp.  Co.  (1882)  10  Fed.  690,  afflrmed 

DaTldMD    Co.   V.  Hanaan    (1904)    140  (1887)   7  Sup.  Ct.  HO,  120  U.  S.  1641, 

Fed.  182;  HoMwrd  t.  MsoliAttaii  Tnut  30  L.  ed.  «21. 
Co.  (18M>  30  C.  C.  A.  S20,  97  Fed.  61; 
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being  only  conditionally  necessary.  It  is  to  this  class  of  parties  tliat 
the  terra  "  necessary  "  appears  to  be  most  commonly  applied.  "  Neces- 
sary "  ms  used  o>f  parties  in  the  fe<leral  conrts  therefore  means  "  con- 
ditionally necessary."  To  those  parties  who  are  absolutely  aiwl  uncon- 
ditionally necessary  the  term  "  indispensable "  is  applied.  It  is 
not  to  be  supposed  that  usage  on  this  point  is  settled  and  unfluctuat- 
ing. In  fact  we  find  that  the  word  "  necessary  "  is  not  infre(]uently 
used  in  the  sense  of  unconditionally  necessary,  or  indispensable;  " 
but  according  to  the  best  usage  the  expression  "  necessary  parties  " 
refers  to  those  that  are  so  far  proper  and  desirable  as  parties  that  the 
court  will  require  them  to  be  joined  if  this  can  be  draie  without 
destroying  jurisdiction  over  the  cause.  The  eases  cited  below  furnish 
illustrations  of  situations  where  parties  have  been  held  to  be  neces- 
sary. No  doubt  in  some  of  these  cases  the  same  parties  would  have 
been  considered  indispensable  also,  if  the  question  had  been 
raised." 

It  will  be  noted  that  the  question  whether  a  particular  person  is  a 
proper  party  to  a  suit  and  the  question  whether  he  is  a  necessary 
party  often  merely  present  different  aspects  of  the  same  controversy. 
If  a  certain  person  is  joined  as  a  party  and  objection  is  made  on  the 
ground  that  he  ought  not  to  be  joined,  the  question  to  be  determined 
is  whether  he  is  a  proper  party.  On  the  other  hand,  if  a  particular 
party  is  omitted  from  the  bill  and  objection  is  made  that  he  ought 
to  be  joined,  then  the  question  to  be  determined  is  whether  he  is  a 
necessary  party.  It  is  obvious  that  "  proper  party  "  is  broader  and 
more  inclusive  than  the  term  "  necessary  party."  ** 

%  Sll.  niutratioiu  of  Neoeaury  Partiei. 

In  a  suit  for  contribution  all  who  are  liable  to  contribute  should 
l>e  made  parties  if  they  can  be  reached  and  brought  in  without  ousting 

11  In  Perkins  r.  Headryx  (1906)  1«  I'Coiton  r.  Mill»udoii  (1856)  19 
F«d.  628,  the  court  gives  a  definition  of  How.  113,  16  L.  ed.  676;  BilHngB  v.  As- 
a  necessary  party  which  in  tenns  clearly  pen,  etc.  Co.  (1892)  61  Fed.  338;  New- 
imports  that  the  party  is  absolutely  man  v.  Schwerin  (1894)  61  Fed.  86S. 
necessarv,  or  indispensable.  "Necessa-  10  C.  C.  A.  129;  Watson  v.  Bonflls 
ry  partiM  are  those  whose  absence  would  (1002)  116  Fed.  157,  53  C.  C.  A.  533; 
leave  the  controventy  in  such  a  condi-  Post  r.  Buckley  (1902)  IID  Fed.  2*0: 
tion  that  its  final  detennination  nuuld  Drake  r.  Delliker  (1886)  24  Fed.  537: 
bfl  impossible,  or  highly  Inconaiatent  Sahlgaard  o.  Kennedy  (1SS2)  13  Fed. 
with  equity  and  good  conscience."     Yet  242. 

in  the  same  connection,  the  definition  is  i*  Officers   of   a   corporation   who   act 

no  qualified  as  to  Indicate  that  the  court  for  it  in  the  making  of  an  vltra  viret 

Ih   referring   to    parties   that   are   only  contract     are     not     necessary     parties 

ninditionally  necessary,  for  it   is  said :  though   perhaps  they  might  be  deemed 

"They  oueht  to  be  joined  if  they  are  in  projiiT  [larties  in  a  suit  brought  hy  the 

the  jurisdiction."  corporation  to  recover  proper^  received 
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j«™<Betion.*"    Id  a  bill  for  the  specific  performance  of  a  contract, 
the  parties  to  the  contract  are  usually  the  only  necessary  parties.'* 

The  bill  to  quiet  and  establish  title  to  land  is  somewhat  analogous 
to  the  l^i;al  action  of  ejectment  at  law,  at  least  in  respect  of  the  fact 
that  the  requirement  as  to  the  making  of  necessary  parties  to  such 
Boits  is  about  the  same  in  both.  For  instance,  in  the  ejectment  suit, 
the  plaintiff  need  only  make  such  persons  defendants  as  are  actually 
in  possession  and  claiming  adversely  to  him.  So,  in  the  equitable 
proceeding,  he  can  get  along  without  joining  any  as  parties  other  than 
the  one  who  asserts  the  title  constituting  the  cloud  and  those  in  privity 
with  him." 

§  91S.  Wliea  CMtiti  due  Trust  HeoMsary. 

In  suits  brought  by  or  against  trustees  respecting  the  trust  pTOp> 
erty,  the  cestui  que  trust  is  as  a  general  rule  a  necessary  party.  But 
a  trustee  who  merely  sues  to  reduce  the  property  to  bis  possession  or 
to  protect  his  title  as  trustee,  without  in  any  way  affecting  his  rela- 
tions with  the  cestui  que  trust,  need  not  make  the  latt«r  a  party  de- 
fendant.'* Where  a  trustee  is  made  a  party  to  a  foreclosure  suit  by 
bondholders  suing  in  behalf  of  themselves  and  others  similarly  situ- 
ated, the  bondholders  who  do  not  join  in  the  suit  are  not  necessary 
parties.  So,  if  such  trustee  files  a  foreclosure  suit,  whether  it  be  by 
an  original  or  a  cross  bill,  it  is  not  necessary  that  the  beneficiaries 
should  be  made  defendants.  In  all  such  cases,  whether  the  trustee  be 
a  plaintiff  or  a  defendant,  he  stands  for  and  represents  all  the  bene- 
ficiaries who,  though  not  actual  parties,  will  be  concluded  by  the 
decree,  unless  it  is  impeached  for  fraud  or  collusion  between  him  and 
the  adverse  party.*' 

g  513.  When  Tnutee  Heoeaury. 

In  a  suit  against  the  beneficiary  of  a  trust  created  by  deed  of  OOD- 
veyance,  the  object  of  the  suit  being  to  have  the  conveyance  set 
aside  as  fraudulent  and  void,  the  trustee  named  in  the  deed  is  a 

Md  held  b]r  the  other  party  to  the  In-  Bopkirk  v.  Page  (1B22)  Fed.  Cm.  No. 

valid  contract.    Pioneer  Gold  Min.  Co.  6,007. 

V.  Bdcer  (18S4)  20  Fed.  4.  i)  Taler  v.   Eait   Tennessee,  etc.   Ry. 

icManderille  V.  Riggs   (1829)   Z  Pet.  Co.    (18B4)   67   Fed.   lOS,   171:   Kerriaon 

482,  7  L.  ed.  4»3.  v.  Stewsrt   (1876)   93   U.  S.  165,  !3  L. 

i*Cella  c.   Brown    (1W6;   C.  C.  A.)  ed.     843;     CunpbcU     c.     Railro^     Co. 

76  C.  C.  A.  808,  144  Fed.  742.  (1871)     1    Wooili.    37(1,    Fwl.    CaR.    Xo. 

II  Miller I'.AhrenB  (1007)  ISO  Fed.  Ml.  2.366;  Shaw  «.  Railroad  Co.  0879)   100 

KCarev  v.   Brown    (167S)    92   U.   S.  V.  S.  005.  25  L.  ed.  767;  Forbes  t>.  Rail- 

171,  23  L.  ed.  469;   Smith   v.   Portland  rou<l  Co.   (1872)  2  Woods  S34.  Fed.  Gas. 

(1887)    30   Fed.   734.     Compare   L'plium  Xo.    4.920;    Rklitcr    p.   Jerome    (1887) 

r.  Brooks  (1843)   FmL  Cu.  No.  10,790;  123  U.  S.  233,  31  L.  ed.  132. 
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necessary  party.***  But  whare  a  bill  ia  filed  flgainet  a  trustee  for  an 
aceoiiDting  of  gains  and  profits,  co-trustees  vho  did  not  share  in  such 
gains  and  profits  and  who  are  not  sou^t  to  be  held  liable  for  any 
part  thereof  are  not  necessary  parties  to  the  bill,  or  at  least  they 
are  dispensable.*^ 

g  514.  Who  Ii  Beal  Party  in  Interast 

Whether  the  trustee  or  the  beneficiary  whom  he  represents  is  u 
real  party  in  interest  must  depend  on  the  facts  of  the  esse,  and  it 
may  well  happen  that  both  trustee  and  beneficiary  are  necessary  or 
even  indispensable  parties.  Under  varying  circumstances  both  these 
sorts  of  parties  hare  been  held  to  he  formal  or  nec^sary  parties  as  the 
facte  seemed  to  warrant." 

$  SIS.  When  Bill  Demurable  for  Absnce  of  HooesMuy  Fnty. 

Before  a  bill  becomes  domurrablc  for  the  non-joinder  of  necessary 
parties  it  tmist  show  clearly  on  its, face  that  the  absent  parties  have 
an  interest  to  be  affected  by  the  decree  which  roqnires  their  joinder. 
In  a  case  where  this  fact  is  not  made  to  appear  in  the  hill  the  suif 
will  proceed ;  and  if,  during  the  litigation,  it  develops  that  absent 
parties  will  be  affected  by  the  relief  sought,  the  court  will  make  an 
order  to  bring  them  in,  or  the  case  can  be  otherwise  dealt  with  as  cir- 
cumstances require.** 

§  S16.  Plea  or  Answer  Baisine  Oneation  of  Want  of  Fartiet. 

Plea  or  answer  is  the  proper  moans  for  raising  the  question  of  the 
noD-joinder  of  necessary  or  indispeuBable  parties,  where  the  facta 
showing  that  they  are  such  are  not  apparent  on  the  face  of  the  bilL*^ 

lAO'Hsn  0.  MaeConiiplI    (1876)    93  728.  144  tJ.  &.  ^1,  30  L.  ed.  GOl;  &6» 

U.    S.    160,    23    L.    pd.    843.     The    non-  sachuMtU,  etc.  Const.  Co.  v.  Cane  Credc 

joinder  of  a  trustee  ts  not  available  oil  (ISM)    16  Snp.  Ct  91,   150   U.  S.  283, 

demurrer  unleaa  the  facta  show  tliat  he  39   L.   ad.   152)   Bart-r  r.  fltJasouri.  ete. 

lias  an  iotereat  capable  of  being  afTectcd  R.  Co.   (1886)   27  Fed.  1  :  Harp  r.  C^ole- 

Uv  the  decree,     t^ith  v.  Lee   (1890)   77  man    (1880)    28   Fed.  340;    Needhanl  V. 

Fed.  770.  Wilson   (1891)   47  Fed.  97;  Shirk  P.  l» 

II  Bay  State  Oaa  Co.o.Rogere  (IDOG)  Favette  (1892)  62  Fed.  867;  Morris  v, 

H7  Fed.  667.  Lindauer  (1893)  4  C.  C.  A.  102.  64  Fed. 

When  Tniatee  Di«pen«a6le.— Anthony  23:    Bust  r.   Brittle   Silver   (;o.    {C.   C. 

v.  Campbell   (1901)   112  Fed.  212,  60  C.  A.:   1803)   68  Fed.  Gil,  7  C.  C.  A.  $89; 

C.  A.   195;   Einstein  c.  Georgia  R.   Co.  Shipp  r.  Williamg   (C.  C.  A.;   1804)   62 

(1903)   120  Fed.  1008.  Fed.   4,   10   C.   C.   A.   247;    Griflwold  e. 

"Rand  p.  Walker   (1886)   117  I'.  S.  Bacbcller  (ISM)  76  Fed.  470. 

340.0  Sup.  Ct.  709,  29  L.  ed.  907;  Poptr  "  Farson  r.{'ity  of  Sioux  City  (IBDf)' 

p.  Pordyce  (1880)   119  V.  S.  40B,  7  Sup.  10«  ¥f<l.  278. 

Ct.  287.  30  T,.  ed.  435.  reverging  Fordyce  s<  Story  v.  Livingston   (1836)   U  Pet 

t:.   Peper    (C.   C;    1883)     16    Fed.   616;  351),  10  L.  ed.  200. 
Dodge  P.  TullefB    (1892)    12  Sup.  Ct. 
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§  817.  Admiuion  of  V«v  Parties  at  Hearing. 

A  want  of  proper  or  neceeaary  parties  is  not  always  fatal  even  at 
the  hearing,  because  the  cause  may  then  be  ordered  to  stand  over  to 
make  further  parties.'^  But  this  is  rarely  done  unless  the  cause, 
as  to  the  new  parties,  can  stand  on  the  bill  and  answer  of  such  parties. 
If  the  new  parties  are  to  he  allowed  to  litigate  the  whole  suit  over 
again,  it  is  just  as  well  to  dismiss  without  prejudice  in  order  that 
the  suit  may  be  b^un  anew.'' 

Leave  having  been  given  at  the  hearing  to  bring  in  necessary  par- 
ties, it  behooves  the  plaintiff  to  see  that  those  parties  are  properly 
brought  in.  On  the  plaintifPs  failure  in  this  regard,  the  case  should 
be  dismissed,  but  without  prejudice.'^ 

g  018.  AdmiwioD  of  Neeeiury  Party  hy  OonHnt. 

One  who  is  a  necessary  party  to  a  bill  but  who  is  not  named  as 
such  may,  with  the  consent  of  all  the  parties  in  the  suit,  come  in  and 
answer.  If  he  does  so  he  becomes  to  all  intents  and  purposes  a  party 
to  the  bill  and  will  be  bound  by  the  decree.  The  consent  of  the  other 
parties  to  sueh  a  step  will  be  inferred  from  their  failure  to  mako 
o'bjection."* 

Indispensable  Parties. 
§  519.  Who  Are  laditpensable  Fartiei. 

An  indispensable  pqrty  is  one  in  whose  absence  the  court  will  in 
no  wise  end  under  no  conditions  proceed  to  make  a  decree,  A  dis- 
pensable party,  on  the  other  hand,  is  one  who,  by  the  ordinary 
rules  of  equity  practice,  would  be  considered  a  proper  or  even  neces- 
sary party,  but  who  may  nevertheless  be  omitted  to  save  the  jurisdic- 
tion of  the  court. 

The  test  of  the  dispensability  of  e  party  is  found  chiefly  in  two  con- 
siderations, (1)  whether  without  that  party  a  decree  could  be  entered 
that  would  do  justice  between  the  parties  before  the  court,  and  (2) 
whether,  if  a  decree  should  be  entered  in  the  absence  of  that  party,  the 
interests  of  such  absent  party  would  be  unduly  prejudiced.  In  other 
words,  the  question  must  be  determined  by  reference  to  the  effect  of 

tiHunt  V.  WIcfcliffe    (18»)    2  Pet  »t  Hunt  v.  Wlckliffe    (1829)    2  Vet 

eOl,  7  L.  ea.  SDTi  Honisn  «.  MoTgan  SOI.  7  L.  ed.  307. 

(1817)  2  WhMt.  29S,  4  L.  «d.  2«.  n  Anderson  p.  Watt  (1891)  138  U.  B. 

I'Storv.  J.  in  Went  r. Randall  0920)  601,  70S.  34  L.  ed.  1078,  1062 
2  KU!K>n,'200. 
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the  suit  on  the  rights  both  of  the  absent  party  and  of  the  parties 
actually  before  the  court.'" 

An  indispeuaable  party  has  been  otherwise  defined  ae  one  who  has 
such  an  interest  in  the  sabject-matter  of  the  controversy  that  a  final 
decree  between  the  parties  before  the  court  cannot  be  made  without 
injuriously  affecting  his  interests  or  leaving  the  controversy  in  such  a 
situation  that  its  final  determination  may  be  inconsistent  with  equity 
and  good  conscience.^"  Any  party  who  has  an  intereat  to  he  directly 
affected  by  the  suit  is  indiepensable.'' 

g  5JM>.  How  Intsreit  of  Abient  Party  Affect«d  by  Bwim. 

The  fact  that  an  absent  party  would  not  be  bound  or  concluded  by 
a  decree  does  not  prove  that  he  is  dispensable.  The  question  is 
whether  his  interests  would  be  so  far  affected  by  the  decree  as  to  make 
it  improper  for  the  court  of  equity  in  the  exercise  of  a  fair  discretion 
to  proceed  without  him.  If  so,  he  ia  indispensable."  In  conformity 
with  this,  it  has  been  decided  that  where  a  suit  in  equity  is  concerned 
with  ^e  disposal  of  a  fund  or  other  property  and  the  decree  sought 
would,  or  might,  operate  to  sweep  that  property  away,  so  as  to  put 
it  beyond  the  reach  of  one  having  an  interest  in  it,  the  person  having 
that  interest  is  always  an  indispensable  party.  The  rule  is  not  qnite 
80  strict  where  the  question  is  one  of  mere  personal  liability  and  the 
disposition  of  a  fund  is  not  in  issue.  ^' 

Weal  V.  Randall  (1B20)  2  Maaou  181:  In  this  cue  Btor;,  J.,  went  into  a  ver? 
full  and  eUbont«  disciuaioii  of  the  principles  underlying  the  Uv  of  parties  in 
equity.  Tlie  fact  that  moat  of  this  diBcnsafon  waa  not  necesaary  to  the  decision 
does  not  impair  ita  value  as  an  exposition  of  general  doctrines. 

The  bill  waa  here  brought  by  an  heir  at  law  and  distributee  of  the  estate  of  one 
William  West  against  certain  trustees  to  whom  the  decedent  bad  conveyed  real 
and  personal  property  in  trust  for  the  payment  of  debta.  An  accounting  was 
souglit  and  also  recover;  of  an  eleventh  part:  of  the  surploa.  It  was  held  that 
other  heirs  and  distributees  having  a  similar  interest  with  the  plaintiff  were 
necessary  parties.  But  as  they  could  not  be  joined  as  pliiintiffs  without  ousting 
jurisdiction  and  as  there  was  no  adversity  of  interest  such  as  would  necessitate 

»»Hom  V,  Lockhart  (1973)  17  Wall.  (C.  C.  A.;  1907)  83  C.  C.  A.  S»,  IH 

670,  21  L.  ed.  687:   Cameron  p.  MTlob-  F»mI.  «0a. 

erts   (181B)  3  Wheat.  G91.  4  L.  ed.  467;  >>  Arkansas    Southeastern   R.    Co.   r. 

Mallow  V.  Hinde  (1827)   12  Wheat.  IS3,  Union  Sawmill  Co.   (C.  C.  A.;  1007)   S3 

0  L.  ed.  609;  Shields  v.  Barrow  (IfVM)  C.  C.  A.  224,  154  Fed.  304. 

17  How.  190,  16  L.  ed.  158:  Inbuwb  e.  "California    c.    Southern    Pac.    Co. 

Fnrwell   (1301)    1   Biack  666,  17   L.  ed.  (1894)   167  U.  8.  229,  39  L.  ed.  683. 

138;    Barney    v.    Baltimore    (1RR7}    6  n  Williams  r.   Bankhead    (1873)    19 

Wall.  2B0.  18  L.  ed.  fl25.  Wall.  563,  22  L,  ed.  184, 

I*  Rogers    r.    Penobscot    Mining    Co, 
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their  hang  joined  M  defeodants,  it  wkb  ruled  that  tbey  «auld  be  diapenaed  with 
attogether.  Furthemiore  it  was  held  that,  as  the  suit  sought  the  recoverT'  of  a 
diBtributive  share,  the  penoual  repreaentatiTe  of  the  decedent  was  a  necessaij 
and  indiapensable  part^. 

la  discussing  the  rule  that  courts  of  equit?  will  dispense  with  parties  who  are 
not  absolutely  indispensable  when  they  cannot  be  reached  or  when  joining  them 
would  oust  jurisdiction,  ttie  learned  judge  said;  "This  rule  is  pecutiarly  appli- 
cable to  the  courts  of  the  United  States:  and,  therefore,  if  a  party,  who  might 
otherwise  be  considered  material,  by  being  made  a  party  to  the  bill,  would  from  tha 
limited  nature  of  its  authority  ouet  the  court  of  its  jurisdiction,  ...  I  should 
struggle  to  adminiat«r  equity  between  the  parties  properly  before  us,  and  not 
suffer  a  rule  founded  on  mere  convenience  and  general  fitness,  to  defeat  the  pur- 
poses of  justice."  '• 

§  S21.  lUiutntioiu  of  Indiipenitblc  Partiei. 

The  following  concrete  cases  furnish  ample  illustration  of  situa- 
tions where  it  has  been  held  that  particular  parties  were  indispensa- 
ble. The  general  principle  recognized  in  these  cases  ie  that  where  a 
suit  cannot  be  entertained  and  a  decree  made  in  respect  io  the  interests 
before  the  court  without  doing  manifest  injustice  to  interested  par 
ties  who  are  not  and  cannot  he  brought  before  the  court,  the  suit  will 
be  diamiased." 

1.  MaUow  e.  Binde  |18S7}  12  Wheat.  193,  S  L.  ed.  699:  In  a  bill  to  enjoin 
a  judgment  at  law  obtained  in  an  ejectment  suit,  it  appeared  that  the  plaintiff's 
equitable  rights  on  which  the  suit  depended  were  derived  frmu  executory  contracts 
with  persons  who  could  not  be  brought  in,  and  tbe  situation  was  such  that  relief 
eonld  not  be  granted  unless  the  court  could  in  effect  grant  a  decree  for  the  spe- 
cific performance  of  those  contracts  as  against  such  absent  parties.  It  was  held 
that  these  parties  were  indispensable,  and  the  suit  was  dismissed. 

2.  Bkietfy  V.  Barrow  (IBM)  17  How.  130,  IS  L.  ed.  168:     A  salt  was  bfought 

i«  (1820)  2  Mason  196.  Bank  r.  Smith  (1879)  «  Fed.  21S:  First 

It  Wilson  c.  Oswego  Tp.    (1894)    ISl  Kat.   Bank   r.   Bigelow    (1879)    0   Fed. 

U.  8.  66,  38  L.  ed.  TO;  Eldred  v.  Amor-  2ISi    Donnitzer  T.   Illinois,   etc.  Bridge 

iean  Palace-Car  Co.  (1900)  44  C.  C.  A.  Co.    (1881)    S  Fed.  217:   Rich  v.  Bray 

S54,  lOS  Fed.  457;  Cabaniss  r.  Reco  Min.  (I8S9)  2  L.B.A.  226.  37  Fed.  277;  Bland 

Co.    (1902)    54   C.   C.  A.   190.   116   Fed.  v.  Fleeman    (1887)    29  Fed.  669,    {erili- 

318i  Raphael  f.  Trask   (1902)    UB  Fed.  cUed   in    Betding  v.   Gaines    (IS87)    37 

777;  Evans  r.  Chirman   (1902)    Ilfl  Fed.  Fed.   817);   Ward   P.   San   Diego  Land, 

399;  Moi^n  c.  Moigan  (1S17)  2  Wheat,  etc.   Co.    (1897)    79   Fed.   666;    Consoli- 

290.  4  L.  ed.  242;   Fourth  Nat.  Bonk  o.  dated  Water  Co.  c.  Babcock   (1B96)   76 

Kew    Orleans,    etc.    R.    Co.     (1870)     II  F^.  243;   Shingleur  r.  Jenkins    (1001) 

Wall.   624,  20  L.  ed.  82:   McDonnell   v.  Ill     Fed.     4S2;     Stewart    r.     Dunham 

Eaton   (1883)    13  Fed.  710;   Bedilian  c.  (1S86)    6  Sup.   Ct   1163,   116  U.  S.  CI, 

Seaton  (1S60)  Fed.  Cas.  No.  1.218;  Tay-  29  L.  ed.  329;  Mauftels  c.  Dooau  Brew- 

lor  V.  Holmes    (1882)    14  Fed.  49B.  of-  ing  Co.    (1892)   63  Fed.  613;   Arapahoe 

firmed   (1S8S)    8  Sup.  Ct.   1192.   127  U.  County   t>.   Kansas   Pae.   R.  Co.    (1877) 

S.  489,  32  L.  ed.  179;  Walsh  r.  Memphis,  Fed.  Cas.  No.  602;  Wilson  r.  City  Bank 

etc.  R.  Co.  (1881)  6  Fed.  797:  Watson  (1838)  Fed.  Cas.  No.  17,797. 
r.  Even   (1888)   13  Fed.  1D4;  First  Nat. 
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to  rescind  a  compromise  BgTe«Tiient  «nd  restore  the  pUfntiff  to  hia  rtglite  under 
hta  original  eootntct  for  the  sale  of  land  and  slaves.  The  court  had  jurisdiction 
of  some  of  the  parties  to  the  compromlBe  agrrement  and  these  were  property 
brought  into  the  suit  as  defendants.  But  there  were  other  parties  to  the  agree- 
ment over  vhom  the  court  had  no  jurisdiction  and  who  accordinglj  could  not 
be  brought  Into  tbe  suit.  It  was  held  that  these  parties  were  indispensable,  and 
because  of  their  absence  tbe  bill  was  dismissed.  Obviously,  it  is  not  proper  for  a 
court  of  equltjr  to  undertake  to  decree  a  rescission  of  a  contract  as  against  some, 
while  leaving  it  in  full  operation  against  others  occupying  precisely  the  same 
relation  to  the  contract.  The  contract  was  one  entire  and  indivisible  subject,  and 
all  tbe  parties  to  the  contract  were  indispensable  parties  to  the  suit  In  which 
It  was  sought  to  rescind  it. 

3.  Barney  v.  Baltimore  (1S67)  6  Wall.  iSO,  IS  L.  ed.  S25:  In  a  case  where  a 
bill  was  filed  for  a  partition  of  real  estate  and  (or  an  accounting,  it  was  held 
that  all  of  the  persons  having  an  interest  in  the  property  as  tenants  in  cMnmon 
were  indispensable  parties.  Accordingly,  the  suit  was  dismissed,  scsne  of  those 
parties  being  beyond  the  jurisdiction  of  the  court.  It  was  said:  "If  the  decree 
should  partition  the  land  and  state  an  account,  the  particular  pieces  of  land 
allotted  to  the  parties  before  the  court  would  stilt  be  undivided  as  to  these  parties, 
whose  interest  in  each  piece  would  remain  as  before  the  partition.  And  they 
oould  at  any  time  apply  to  the  proper  court,  and  ask  a  repartition  of  the  whole 
tract,  unaffected  by  the  decree  in  this  case,  because  they  can  be  bound  by  no  decree 
to  which  they  are  not  parties." 

4.  Bank  v.  CarrolUon Railrvad  (18T0)  11  Wall.  624,  20  L.  ed.  82:  One  who  came 
into  tbe  right  of  a  partner  by  aasignment  of  such  partner's  interest  in  the  firm 
Sled  a  bill  to  enforce  the  banster  and  detennine  hfa  interest.  It  was  held  that, 
as  the  only  interest  actually  acquired  by  such  assignee  was  an  interest  in  the  sur- 
plus after  an  accounting  of  the  partnership  affairs,  all  the  partners  ware  indis- 

e.  Ribon  V.  Railroad  Companxea  (1ST2)  16  Wall.  446,  El  ti.  ed.  367;  A  suit 
was  brought  by  dissenting  bondholders  and  stockholders  of  a  railroad  oompany 
to  set  aside  a  collusive  foreeloaure  sale  under  a  mortgage  on  the  property  of  the 
company  at  which  sale  another  road  had  become  purchaser.  Tbe  two  railroad 
companies  were  made  defendants  but  the  trustees  of  the  mortgage  which  was  fore- 
closed were  not.  It  was  held  that  they  were  indispensable.  It  was  also  held  that 
all,  or  rather  some  as  representative  of  all,  of  the  bondholders  who  participated 
In  the  distribution  of  the  proceeds  of  the  sale  should  have  been  joined,  because  the 
question  of  their  liability  to  refund  would  arise  if  the  sale  were  impeached.  Said 
the  court:  "  Where  a  decree  can  be  made  as  to  those  present  without  aifecting 
the  rights  of  those  who  are  absent,  the  court  wilt  proceed.  But  if  the  interests  of 
those  present  and  of  those  absent  are  inseparable,  the  obstacle  is  insuperable."  i* 

6.  Davtnport  v.  Dotoi  (1873)  18  Wall.  628,  21  L.  ed.  D38:  In  a  suit  by  a  share- 
holder suing  in  the  right  of  his  corporation,  the  corporation  was  held  to  be  an 
Indispensable  party.  Said  the  court:  "Manifestly  the  proceedings  for  this  pur- 
poee  should  be  so  conducted  that  any  decree  which  shall  be  made  on  tbe  merits 
shall  conclude  the  corporation.  This  can  only  be  done  by  making  the  corporation 
a  party  defendant.  Tbe  relief  asked  is  on  behalf  of  the  corporation,  not  the 
individual  shareholder,  and  if  it  be  granted    tbe    complainant    derives  only  an 

»  Evans   v.    Faxon    (1882)    II    Biss.  178,  10  Fed.  314. 
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incideotol  benefit  trtaa  it.  It  wuuld  be  wroag,  in  case  the  shareholder  were 
unsucceasful,  to  allow  the  oorporatiou  to  renew  the  litigation  in  another  suit, 
involving  precisely  the  uiate  subject-matter.  To  avoid  such  a  reault,  a  court  af 
equity  will  not  take  cognizance  of  a  bill  brought  to  settle  a  question  in  which 
the  corporation  is  the  eesential  party  in  interest,  unless  it  ia  made  a  party  to  the 
litigation."  *' 

7.  Kendig  v.  Dam  (1ST8)  97  U.  S.  423,  34  L.  ed.  1061:  The  bill  alleged  that 
the  defendant,  while  in  posaeaaioD  and  control  of  the  books  of  a  corporation,  had 
wrongfully  caused  certificates  of  stock  belonging  to  the  plaintiff  to  be  entered  in 
the  books  of  the  company  as  having  been  transferred  to  faimsell.  It  was  prayed 
that  the  stock  be  restored  in  the  books  of  the  company  in  the  plaintiff's  name. 
It  was  held  that  the  corporation  was  an  iodispensable  parly  since  such  a  decree 
could  not  be  made  effective  unless  it  was  brought  before  the  court. 

3.  Oregory  v.  BteUon  (ISOO)  133  U.  S.  &70,  33  L.  ed.  792:  Two  promissory 
notes  were  left  with  a  depositary  subject  to  the  joint  order  of  the  two  depositors, 
and  to  be  dealt  with  as  they  might  direct.  The  depositors  were  attorneys 
respectively  for  two  other  persons  beneflcially  interested  in  the  notes.  One  of 
these  persons  beneflcially  interested  afterwards  filed  a  bill  against  the  depository 
to  compel  him  to  turn  over  the  proceeds,  alleging  that  he  (the  plaintiff)  bad,  as 
a  result  of  certoln  artiitration  proceedings,  become  entitled  to  the  whole.  It  was 
held  that  the  other  of  the  original  benefleial  owners  and  the  two  attomeya, 
depositors,  were  indispensable  parties.  In  this  case  the  court  quoted  with 
approval  the  rule  as  to  neeessarj'  parties  atoted  by  Judge  Story  as  follows:  "It 
is  a  general  rule  in  equity  (subject  to  cerUin  exceptions,  which  will  hereafter 
be  noticed)  that  all  persons  materially  interested,  either  legally  or  beneficially, 
in  the  subject-matter  of  a  suit  are  to  be  made  parties  to  it,  either  as  plaintiffs 
or  as  defendants,  however  numerous  they  may  be,  so  that  there  may  be  a  complete 
decree,  which  shall  bind  them  all.  By  thia  means,  the  court  is  enabled  to  make 
a  complete  decree  between  the  parties,  to  prevent  future  litigation  by  taking  away 
the  necessity  of  a  multiplicity  of  suits,  and  to  make  it  perfectly  certain  that  no 
injustice  is  done,  either  to  the  parties  before  it,  or  to  others,  who  are  Interested 
In  the  subject-matter,  by  a  decree  which  might  otherwise  be  grounded  upon  a  par- 
tial view  only  of  the  real  merita."  ** 

9.  New  Orleans  eto.  Co.  v.  New  Orhant  (1B96)  164  U.  8.  471,  41  L.  ed.  618:  A 
water  company  having  the  ciclutlve  privilege  of  supplying  water  to  the  city  of 
New  Orleans  and  its  inhabitants  flied  a  bill,  alleging  that  the  city.  In  violation 
of  the  plaintiff's  righto,  had  passed  sundry  special  ordinances  permitting  and 
authorizing  various  individuals  and  corporations  to  bring  water  into  the  city. 
It  waa  sought  to  have  these  ordinances  declaml  void.  It  was  held  that  the 
licensees  and  beneficiaries  under  the  ordinances  were  indispensable  parties. 

10.  Editable  Life  Aamranee  Sor.  v.  Pattmion  (1880)  1  Fed.  127:  An  inenr 
ance  company  filed  a  bill  ngainiit  the  insured  to  cancel  a  policy.  The  policy  pro- 
vided that  in  the  event  of  the  death  of  the  ininired,  the  money  should  he  paid  to 
his  wife,  but  if  she  were  then  dead  to  his  children.  It  was  held  that  these  children 
as  well  as  the  wife  were  Indispensable  parties. 

iiHolton  r.  Wallace    (I89fi)    66  Fed.        I'Story,   Eq.    PI.,   sec.    72;    West   p. 
40B  (ISMl  77  Fed.  61.  23  0.  C.  A.  71 :    Randall  (1820)  2  Maaon  1». 
Oroel  r.  United  Electric  To.   (1904)   132 
fed.  262. 

Eq.  Prac  Vol.  I.— 8i. 
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11.  Bell  V.  Donohoe  (1883)  8  Saw;.  435:  A  atockholdere  suit  wu  brought 
to  let  aside  tranakctioDS  by  which  property  of  the  curporation  had  been  fraudu- 
l«iitl7  conveyed.  The  chief  actora  in  theae  alleged  (rauduieut  trauBaetioos  were 
members  of  b.  partnerBhip.  The  title  sought  to  be  vacated  wu  nominally  In  one 
ol  these  partners  but  it  waa  held  for  the  benefit  of  the  Ann.  It  was  held  that 
all  the  partners  were  indispensable,  and  Sawyer,  J.,  djeerred  that  it  is  "difficult 
to  see  how  partnership  rights  can  be  finally  determined  as  to  ai^body  without 
the  presence  of  all  the  partners." 

12.  Conolly  v.  Wells  (1387)  33  Fed.. 205:  A  bill  for  accounting  against  two 
executors.  It  appeared  that  there  waa  a  third  executor  who  waa  not  joined 
because  not  within  the  jurisdiction  ot  the  court.  All  three  aiecutora  had  united 
in  the  probate  of  tlie  wilt,  all  had  assumed  the  trusts  imposed  on  them  by  the  will, 
and  all  bad  acted  as  represfentativea  of  the  estate.  It  was  held  that  this  third 
executor  was  indispensable,  and  the  suit  was  dismissed.  Said  the  court:  "  The 
claim  is  one  that  affects  the  estate  in  its  entirety.  The  bill  seelta  to  establish 
a  demand  against  an  estate  which  in  law  is  in  the  joint  posaeesion  of  all  the 
executors,  and  who  are  all  actively  engaged  in  administerii^  that  estate.  Tlie 
interest  and  authority  of  all  are  joint  and  entire.  They  have  a  joint  posaeasory 
and  trust  interest  in  the  assets  of  the  estate.  The  interest  of  one  executor  is 
inseparable  from  that  of  the  others.  One  and  all  have  the  right  to  contest  the 
complainant's  demand.  The  litigation  involves  a  fund  which  is  legally  vested  in 
each  executor,  and  each  is  a  necessary  party  to  an  accounting  which  affects  tliat 

13.  Jeuup  V.  IllinoU  Cent.  B.  Co.  (IS8S)  36  Fed.  736:  In  a  suit  against  a  rail- 
road company  to  compel  it  to  operate  another  line  for  forty  years  under  a  lease 
which  the  defendant  had  assumed,  it  appeared  that  the  result  of  the  suit  would 
turn  upon  the  interpretation  of  the  lease.  One  of  the  original  parties  to  the 
lease  was  another  railroad  company,  and  any  adjudication  on  the  effect  of  the 
lease  would  affect  its  right  equally  with  that  of  the  defendant  company.  It  was 
held  that  this  original  party  to  the  lease  was  indispensable. 

14.  Chadboume  v.  Coe  (1892)  2  C.  C.  A.  327,  61  Fed.  479  (1991)  40  Fed.  822: 
The  plaintifT,  who  waa  the  creditor  of  one  W.  by  certain  notes  of  hand,  filed  a 
bill  in  the  federal  court  of  Minnesota  to  subject  real  property  in  that  state  which 
was  alleged  to  have  been  fraudulently  etmveyed  by  a  trust  agreement  frcnn  W.  to 
one  Coe.  W.  was  alleged  to  be  insolvent,  and  bis  citiienship  was  such  that  he 
could  not  be  forced  to  come  in.  It  was  held  that  he  was  an  indispensable  party 
to  the  suit  brought  against  Coe  as  fraudulent  transferee.  Said  the  court:  "  A 
creditor  cannot  maintain  a  bill  to  establish  »  debt  against  his  alleged  debtor,  to 
annul  the  debtor's  conveyances  and  contracta,  and  appropriate  his  property  and 
money  to  the  payment  of  the  creditor's  allied  debt,  without  making  the  dAtor 
a  party  to  a  bill  seeking  such  relief." 

15.  Chaffin  V.  Hull  (1892)  49  Fed.  G24,  (1893)  4  C.  C.  A.  414,  54  Fed.  437:  Tbs 
expectancy  of  a  contingent  remainderman  who  is  not  an  actual  party  to  a  suit 
cannot  be  cut  off  and  extinguished  when  there  is  no  one  before  the  court  to  repre- 
sent him  but  a  trustee  whose  trust  has  been  executed  under  the  statute  of  uaes 
and  a  life-tenant  whose  estate  Is  to  be  made  an  estate  in  fee  by  the  expected  decree. 
"  In  every  case  there  most  be  such  parties  before  the  court  to  insure  a  fair  trial 
of  the  issue  In  behalf  of  all." 


>•  suite  t>.  McKim  (1880)   103  U.  B.336,  26  L.  ed.  I 
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16.  Averill  v.  Southern  Ry.  Co.  (1893)  75  Fed.  736;  A  bill  was  filed  to  enjoin 
k  rate  war  inaugurated  by  two  sfstems  of  railroads.  The  G.  ccanpany  was  made 
a  defendant  in  ordei  that  it  might  be  eDjoioed  from  carrying  goods  at  the  rates 
fixed  by  another  company,  one  of  the  principal  offenders.  Tbe  return  of  the  G. 
company  to  a  rule  to  show  cause  why  an  injunction  should  not  issue  made  ft 
appear  that  the  G.  company  was  not  operating  any  road,  but  that  it  had  leased 
its  lines  to  two  other  companies  for  a  term  of  yean,  and  that  these  companies 
were  operating  the  lines.  It  was  held  that  these  two  operating  companies,  the 
lessees,  were  indispensable  parties.  By  the  contract  of  lease,  the  lessor  company 
bad  bound  itself  to  give  control  of  its  rates  to  the  lessee  companies,  and  any  order 
of  the  court  concerning  the  rates  would  naturally  aSect  the  Intereata  of  the  lessee 
companies  under  the  lease. 

The  holders  of  the  legal  title  to  land  are  indispensable  parties  in  a 
suit  to  annnl  that  title. 

1.  United  Statet  v.  Winona  etc.  R.  Co.  (ISOS)  IS  C.  C.  A.  06,  67  Fed.  MS:  The 
United  States  filed  a  bill  against  a  railroad  and  certain  of  its  grantees  to  set  aside 
a  certification  of  land  to  the  state  of  Minnesota  and  to  annul  conveyances  made 
by  the  state  to  tbe  company.  It  was  held  that  bona  fide  purchasers  from  the  cun- 
pany  were  indispensable  parties. 

2.  DetireileT  c.  Bolderbaum  (1890)  42  Fed.  337:  In  a  bill  to  foreclose  a  mort- 
gage executed  by  an  executor  on  the  lands  of  bis  testator,  tbe  living  children  of  the 
testator  were  made  parties,  but  two  grandchildren,  being  children  of  a  deceased 
daughter,  were  not  These  grandchildren  tmik  a  twelfth  interest  in  that  property 
by  the  will.  It  was  held  that  tbey  were  indispensable  parties.  The  mortgage 
covered  the  whole  property  and  every  interest  in  it  Consequently,  if  the  mort- 
gage were  upheld  and  foreclosed,  the  interest  of  those  parties  would  have  been  cut 
off.  Even  if  they  were  not  so  bound,  a  cloud  would  be  cast  on  their  title  by 
the  foreclosure, 

3.  UcConnellv.  Dm*ia  (C.  C.  A.;  1007)  163  Fed.  647:  One  HcCrcady  claimed 
to  be  the  owner  in  fee  of  mining  property  and  as  such  leased  the  mining  rights 
to  McConnell  under  a  contract  reserving  rent  and  providing  for  royalties  to  be 
paid  on  gas  and  oil  taken  from  the  premises.  Another  person  also  claimed  to  be 
owner  of  the  premises  and  he  executed  a  lease  thereon  to  one  Dennis.  The  latter 
then  brought  suit  to  enjoin  McConnell  from  conducting  mining  operations  on 
the  premises.  It  was  held  that  the  defendant's  lessor.  McCready,  was  an  indis- 
pensable party,  since  an  injunction  against  the  defendant  prohibiting  him  from 
mining  there  would  effectually  destroy  tbe  royalty  rights  secured  to  McCready 
by  his  lease. 

g  588.  Bill  Diamissed  Where  Inditpemable  Party  Waotinff. 

Where  the  court  for  any  reason  cannot  reach  or  exercise  jurisdic- 
tion over  an  indispensable  party,  the  suit  will  be  dismissed  without 
regard  to  the  circumstance  from  which  the  disability  proceeds.  In 
most  cases  the  disability  is  due  to  the  citizenship  of  such  party.  But 
it  is  the  some  where  the  disability  results  merely  from  inability  to  get 
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procees  served,  or  from  the  character  of  the  party  aa  a  state  of  the 
Union. 

1.  Bvan  Land  and  OattU  Co.  v.  Fnnk  (1893)  148  U.  S.  003,  37  L.  ed.  STT:  A 
corporaUon  engaged  in  the  cftttle  biuinew  told  all  ita  lands  and  herds  to  another 
eoapunj  and  received  in  payment  large  auins  of  inonej  and  aertaia  Btoek.  The 
vendor  corporation  then  distributed  the  proeeeds  among  its  stockholders  and 
went  out  of  business.  So  assets  were  left.  The  vendee  oompanj  took  posMMion 
of  the  properties  purchased  by  it  and  aoon  found  that  it  had  been  grossly 
defrauded.  Representations  by  which  the  sale  was  accomplished  proved  to  be 
false.  The  vendee  then  brought  suit  in  equity  against  tlie  stockholders  of  the 
vendor  corporation  individually  and  sought  to  compel  them  to  disgorge  enough 
of  the  proceeds  received  by  them  to  satisfy  the  plaintiff's  claim  for  damages.  The 
^-endor  corporation  was  not  made  a  party,  and  it  was  sought  to  excuse  this  step 
by  ailing  in  the  bill  that  said  corporation  had  abandoned  its  frauchiaes  and 
there  was  no  ofBcer  or  agent  of  it  on  whom  process  could  be  served.  It  was,  how- 
ever, held  that  the  corporation  was  not  in  law  dissolved  and  that  it  waa  an  india- 
penaable  party.  And  in  regard  tn  the  allegation  that  there  was  no  person  on 
whom  process  could  be  served  to  bring  that  corporation  into  court,  it  was  said: 
"  It  does  not  help  the  matter  that  complainant  could  not  get  the  vendor  corpora- 
tions before  the  circuit  court  for  the  Northern  District  of  IHinois.  That  fact  in 
no  way  affects  the  question  of  their  being  necessary  parties,  without  whose 
presence  no  decree  could  be  rendered  against  the  appellees." 

2.  ChrUlian  v.  Atlantio  etc.  R.  Co.  (1890)  133  U.  S.  233,  33  L.  ed.  689:  The 
holder  of  bonds  of  a  railroad  company  sought  to  subject  to  the  payment  of  the 
bonds  certain  oertificates  of  stock  and  dividends  accrued  thereon  held  by  the 
state  of  North  Carolina,  it  being  insisted  that  plaintiff's  bonds  were  a  lien  on 
those  certificates  of  stock.  It  was  held  that  the  state  was  an  indispenBable 
party  inasmuch  as  it  was  sought  by  the  bill  to  seize  and  appropriate  oertiftcates 
and  dividends  to  which  the  state  held  the  legal  title.  A<  the  state  was  not 
suable,  jurisdiction  flailed  and  the  suit  was  dismissed >o 

3.  Cunningham  v.  Macon  etc.  R.  Co.  (1883)  109  U.  8.  446,  27  L.  ed.  992:  A 
first  mortgage  on  a  railroad  was  foreclosed  and  the  property  was  bought  in  by 
the  state  of  Georgia,  and  legal  title  was  thereby  vested  in  it.  A  bill  was  snbse- 
quently  Sled  by  the  holders  of  second  mortgage  bonds  to  aet  aside  the  previous 
sale  and  to  foreclose  their  own  mortgage.  It  was  held  that  the  stat«  was  an 
indispensable  party,  and  as  the  court  had  no  jurisdiction  over  it,  the  suit  was 
dismissed. 

Where  an  indispensable  party  is  dismissed  on  the  ground  that,  by 
reason  of  citizenship,  sitoh  party  is  not  subject  to  be  aued  in  the  court 
where  suit  was  brought,  the  whole  case  fails ;  and  the  entire  suit  must 
be  dismissed,  but  without  prejudice.*^ 

4«  Compare  South  Dakota  r.  North  «i  United  SUtes  e.  Northern  Pac.  R. 
Carolina  (1904)  192  U.  8.  286,  3S1.  48  Co.  (C.  C.  A.;  190S)  67  C.  C.  A.  869, 
U  ed.  448.  474.  134  Fed.  716. 
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§  623.  Fartiea  Siipensable  aa  to  Particular  Belief. 

If  a  bill  prays  for  special  relief  that  cannot  be  granted  because  of 
the  absence  of  parties  whose  interest  would  be  adversely  affected  by 
such  relief,  other  relief  may  be  granted  under  the  general  prayer, 
provided  the  state  of  the  pleadings  justifies  dispensing  with  the  absent 
parties  in  respect  to  such  general  relief. 

DocM  V.  Davii  (1808)  80  Fed.  532:  A  will  was  contested  and,  bj  a  com- 
promise  agreement,  was  alloired  to  stand.  One  of  the  intere>t«d  parties  brought 
a  suit  against  another  seeking  to  hat-e  the  eompromiHe  agreement  set  aside  and 
prajring  for  general  relief.  All  of  the  parties  to  the  agreement  nere  not  joined. 
It  was  held  that  all  these  partie«  were  IndiHjienMble  in  so  far  as  tlie  special 
relief  indicated  wa«  sought.  But  it  appeared  that  under  the  general  prayer 
tiie  plaintiff  was  entitled,  as  against  the  parties  before  the  court,  to  have  his 
interest  determined  In  respect  to  the  sliarea  received  by  the  defendantji  before 
the  court.     The  bill  waa  accordingly  sustained  in  this  aspect. 

Likewise,  in  any  case,  if  it  appears  that  the  relief  can  be  so 
moulded,  under  the  facts  stated  and  under  the  prayer,  as  not  to  affect 
an  absent  party,  the  suit  will  be  retained  and  the  party  will  be  treated 
as  a  dispensable  party  as  regards  that  relief. 

I.  Cole  etc.  UMng  Co.  v.  Virginia  etc.  Water  Co.  (1871)  1  Sawy.  685:  Tliis 
waa  a  suit  to  prsnrent  a  diversion  of  water  of  which  the  plaintiff  claimed  to  be 
owner  by  discovery  and  prior  appropriation.  The  water  or,  what  is  the  aame 
thing,  the  exclusive  use  ot  it,  waa  the  matter  in  controversy.  One  Q.  was  inter- 
ested in  the  tunnel  by  meana  of  which  the  water  was  diverted  but  waa  not 
interested  in  the  water  itself.  It  was  held  tliat  he  did  not  have  an  interest  in 
the  controversy,  or  object  of  the  suit,  so  int«rwoven  with  the  interest  of  the 
other  defendante  that  a  decree  affecting  their  interest  would  also  affect  his. 
Hence  he  was  held  to  be  dispensable  (being  out  of  the  jurisdiction  of  the  court). 
The  conrt  observed  that  if  the  only  decree  that  could  be  rendered  should  require 
the  tunnel  to  be  Ailed  up,  then  such  decree  would  afTect  tlie  interest  of  O.  and 
cmild  not  be  entered.  But  an  eipedient  waa  suggested  by  which  the  decree 
Gould  be  so  framed  as  to  give  relief  without  disturbing  the  tunnel.  Accordingly 
the  motion  to  dismiss  for  nonjoinder  of  such  par^  was  refused.  Said  Mr. 
Justice  Field:  "In  a  case  of  this  kind  when  the  absent  person  alleged  to  be 
interested  would,  if  brought  into  court,  oust  its  jurisdiction,  I  should  follow 
the  course  suggested  by  Mr.  Justice  Story  in  West  v.  Randall  and  strain  hard 
to  give  relief  as  between  the  parties  before  the  court." 

2.  Canal  Co.  v.  Cordon  (18«7)  6  Wall.  EQI,  18  L.  ed.  804:  Two  partners,  as 
eontractora,  did  work  on  a  flume  for  a  canal  company.  The  company  violated 
it*  contract  and  a  cause  ot  action  thereby  accrued  to  the  contractors  to  enforce 
their  lien.  One  of  the  contractors  fraudulently  released  this  cause  of  action  in 
the  name  of  the  Ann  for  a  very  small  consideration  in  cash.  The  other  con- 
tractor subaequentlj  filed  a  bill  to  enforce  the  lien.     It  was  held  that  aa  tbe 
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comp«iiy  was  aS«ct«d  with  tbe  fraud,  the  rele«»e  was  unavailing,  jet  it  was  so 
far  given  effect  as  to  operate  as  a  severance  of  the  interests  of  the  partnera, 
and  it  Ihua  made  the  releasing  partner  diapeiuable. 

Improper,  Unnecessary,  and  Dispensable  Parties. 

g  024.  What  Partiei  An  Diapeniable. 

The  following  cases  present  situations  where  it  waa  held  that  the 
person  or  persons  who  were  not  made  parties  to  the  bill  were  not  nec- 
essary or  proper  parties  to  the  suit  or,  if  so,  were  dispensable,  so  that 
the  omission  of  them  was  held  to  be  right.*' 

1.  Ehaendorf  v.  Taylor  (1826)  10  Wheat.  1B2,  6  L.  ed.  289:  Id  a  bill  to  compel 
a  oonveyance  of  land  the  detandaut  iosiited  that  there  ncre  certain  parties  not 
joined,  who  were  tenants  in  common  with  the  plaiutiO'  in  respect  of  the  interest 
about  which  suit  was  brought.  But  it  was  shown  that  those  parties  were 
entitled  to  a  fourth  part,  not  of  the  whole  tract,  but  of  a  speciflcallj  de&ned 
portion  of  it,  and  it  did  not  appear  that  such  portion  interfered  with  the  part 
occupied  by  the  delendanta.  It  was  held  that  the  bill  was  maintainable.  Said 
the  court:  "  Courts  of  equity  require  that  all  the  parties  concerned  in  interest 
shall  be  brought  before  them  that  the  matter  in  controvert  may  be  finally 

41  Simms  o.  Guthrie  (1816)  9  Craoch  Fed.  447;  Hicklin  t).  Harco  (1683)  CO 

10,   3  L.  ed.   642;   Mande^ille   C.   Rigga  Fed.  MB;  Smith  v.  Lee   (1893)   77  Fed. 

(1829)  2  PeL  482,  7  L.  ed.  4B3;  Vattier  779;    Putnam    «.    Timothy   Dry   Goods, 

p.  Hinde  (1833)  7  Pet.  252,  8  L.  ed.  676;  etc.  Co.  (18B7)  79  Fed.  454;  L'nion  Mill, 

Williams  p.  U.  S.  (1891)   138  U.  S.  614,  etc.  Co.  v.  IHMgbetg  (1897)   81  Fed.  73; 

11   gup.   Ct.   467,   34   L.   ed.   1026;    Mc-  Seccomb  p.  Wureter  (1897)  83  Fed.  666; 

Gahan  n.  National  Bank   (1891!)   1G6  U.  Bickford    V.    McComb     (1698)     88    Fed. 

S.  218,  16  Sup.  Ct.  347,  39  L.  ed.  403;  428;  Davis  v.  Davis  (1898)   89  Fed.  632; 

Cherokee    Nation    v.    Hitchcock    (1902)  International  Trust  Co,  r.  T.  B.  Town- 

187  U.  S.  294,  23  Sup.  Ct.  115,  47  L.  ed.  send   Brick,   etc.   Co.    (C.  C.  A.;    1899) 

183;  Stewart  P.  Chesapeake,  etc.  Canal  37  C.  C.  A.  398,  95  Fed.  860;  Cleveland 

Co.    (1880)    1   Fed.  381;   Deford  p.  Me-  Tel.  Co.  p.  Stone   (1900)    106  Fed.  794; 

haffy    (1882)    14   Fed.    181;    Haiard    p.  Central  R.,  etc.  Co.   r.  Fanners'  Loan, 

Durant   (18S4)    19  Fed.  471;  Patrick  P.  etc.  Co.  (1901)  112  Fed.  81,  a/firmed  (C. 

Isenhart  (1884)   20  Fed.  339;  Pbelpe  p.  C.  A.;   1902)   62  C.  C.  A.   149,  114  Fed. 

Elliott    (1888)    29  Fed.  63,  appeal  dU-  203;   Anthony   c.   Cam{^[l    (C.   C.  A.; 

missed   (1891)    140  U.  S.  694,  11   Sup.  1901)    60   C.   C.   A.   19S,   112  Fed.  212; 

Ct    1026,    36    L.    ed.    746;    Belding   p.  Williams  p.  Crabb   iC.  C.  A.;  1902)   117 

Oaines    (1887)    37    Fed.   817   oriticiaing  Fed.  193,  59  L.R.A.  425,  64  C.  C.  A.  213; 

Bland  v.  Fleeman   (1887)   29  Fed.  669;  Mackay  v.  Gabel   (1902)    117  Fed.  873; 

Hamilton     p.    Savannah,    etc.    R.     Co.  Hunter  p.  Robbing  (1902)   117  Fed.  920; 

(1892)    49  Fed.  412;   Billings  P.  Aspen  Edwards  p.  Mercantile  Trust  Co.  (1903) 

Min.,  etc.  Co.   (C.  C.  A.;   1892)  2  C.  C.  124  Fed.  381;  Bowker  c.  Haight  (1B05) 

A.  252,  51  Fed.  338,  3  C.  C.  A.  69,  62  140  Fed.  794;  Fidelity,  etc  Co.  v.  Fideli- 

Fed.  260;   Gudger  p.  Western  N.   C.  R.  ty  Trust  Co.   (1906)   143  Fed.  152;  Cole 

Co.  (1884)  21  Fed.  81 ;  Hewitt  «,  Storey  Silver  Min.  Co.  p.  Virginia,  etc.  WaUr 

(1889)   39  Fed.  719;   New  York  t>.  New  Co.   (1871)    Fed.  Cas.  Nos.  2,989,  2,990; 

Jersey    Steamboat   Transp.    Co.    (188B)  Drake   p.    Goodridge    (1868)    Fed.    Cas. 

84    Fed.   817;    Armstrong   p.    Savannah  No.   4,062;    Harrison   p.   Uraun    (1840) 

Soap  Works    (1892)    63  Fed.   124;   Bel-  Fed.  Cas.  No.  6,146;  Jewett  p.  Cunard 

Iowa  p.  Sowles   (1892)   62  Fed.  628;   U.  (1847)     Fed.    Cas.    No.    7,310;    Jay   v. 

S.  p.  Hendy  (1863)   6  C.  C.  A.  10,  64  WirU  (1806)  Fed- Cas.  No.  7,564. 
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settled.  This  equitable  rule,  however,  ts  framed  by  the  court  Itself,  and  is  sub- 
ject to  <te  discretion.  It  Ib  not,  like  tbe  description  of  parties,  an  inflexible 
rule,  B  failure  to  observe  wbicb  turns  the  party  out  of  court,  l>eeause  it  baa  no 
jurisdiction  over  bis  cause;  but,  being  introduced  by  the  court  itself,  for  tlie 
purposes  ot  justice,  is  susceptible  of  modification  for  the  promotion  of  thoM 
purposes."  <* 

2.  Ogitvie  v.  Knox  Ita.  Co.  (1859)  22  How.  380,  ]6  L.  ed.  MO:  A  creditors' 
bill  was  filed  by  judgment  creditors  against  an  insolvent  corporation  and  eotae 
of  Its  stockholders.  It  was  sought  to  enforce  the  liability  of  the  latter  on  their 
stock  subscriptions  and  to  apply  such  osseta  to  the  payment  of  plaintiff's  debts. 
The  defendant  stockholders  objected  that  other  stockholders  equally  liable  with 
themselves  were  not  joined  as  defendants.  But  it  was  held  that  tb^  were 
dispensable. 

3.  KeUer  v.  Athford  (1890)  133  U.  8.  «10,  33  L.  ed.  667:  The  owner  of  land 
subject  to  a  mortgage  conveyed  the  same  to  one  Ashford  who,  by  the  terms  of 
tbe  deed  to  him,  assumed  the  payment  of  the  mortgage  debt.  The  mortgagee 
subsequently  sued  Asbford  and  asked  for  a  judgment  for  tbe  amount  of  the 
indebtedness  and  for  general  relief.  The  mortgagor  was  not  mode  a  party,  but 
be  was  held  not  to  be  necessary.  "  The  omission  to  make  him  a  party  cannot 
prejudice  any  interest  ol  his,  or  any  right  of  either  party  to  this  suit." 

4.  Fiaher  v.  SkroptMre  (1893)  147  U.  S.  133,  37  L.  ed.  109:  A  bill  was  filed 
to  enforce  a  vendor's  equitable  lien  on  land.  Pending  the  suit  the  vendee  con- 
veyed to  L.  whose  joinder  would  have  destroyed  jurisdiction.  It  was  held  that 
while  L.  was  a  proper  party  yet  he  was  dispensable,  and  the  suit  proceeded 
without  him. 

5.  Bioua  City  eto.  R.  Co.  v.  Tnut  Co.  (1B97)  27  C.  C.  A.  73,  82  Fed.  124  (1899) 
173  U.  S.  99,  43  L.  ed.  628:  The  trust  company  Bled  a  bill  as  trustee  for  bond- 
holders to  foreclose  a  first  mortgage  on  tbe  property  of  a  terminal  company. 
Certain  banks  held  Judgment  liens  on  tlie  mortgaged  property  later  in  date 
tliau  the  mortgage  and  inferior  in  equity  to  tbe  rights  created  by  the  same. 
It  was  held  that  these  banks  were  dispensable  parties.  Said  the  court:  "They 
were  not  indispensable  parties  to  tbe  suit,  because  their  interests  were  separable 
from  those  of  tbe  other  parties  to  it,  and  a  final  decree  which  would  do  complete 
justice  between  them  might  be  rendered  without  immediately  affecting  the 
interests  of  these  banks.  A  decree  of  foreclosure  in  a  suit  to  which  they  were 
not  parties  would  have  left  their  liens  upon  the  equity  of  redemptjon  nnfore- 
closed  and  unaflfected." 

6.  Siephen  v.  Bcoll  (1874)  22  Wall.  329,  22  L.  ed.  786:  One  of  four  joint 
tenants  of  land  having  mortgaged  his  interest,  a  bill  was  afterwards  filed  to 
foreclose  the  mortgage.  It  was  held  that  the  other  tenants  were  not  proper  or 
at  least  were  not  necessary  parties.  Nor  was  the  situation  changed  by  the  fact 
that  tbe  mortgage  in  question  purported  to  convey  the  whole  estate.  Its  effect 
was  merely  to  convey  the  interest  of  tbe  grantor,  and  it  created  no  cloud  on 
tbe  title  of  the  other  tenants  such  as  would  justify  Joining  than. 

7.  Hotel  Co.  V.  Wade  (1877)  97  U.  8.  13,  24  L.  ed.  917:  The  holder  of  bonds 
•ecured  by  a  mortgage  on  hotel  property  filed  a  bill  to  foreclose  Uie  same.  It 
was  held  that  other  holders  of  similar  bonds  were  not  Indispensable  parties, 
and  that  they  could  be  omitted  if  tbeir  joinder  would  defeat  jurisdiction.     It 

ti  Cameron   e.   M'Roberts    (1816)    3Wheat.  691,  4  L.  ed.  467. 
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ira«  pointed  out  that  auch  pATtira  could  intervene  and  the  owe  wonld  b«  opened 
M  that  thejr  miglit  come  in  and  participwte  id  the  fund. 

8.  Bouth  Dakota  v.  Xorlh  Carolina  (1904)  162  U.  S.  286,  48  L.  ed.  4M:  Booth 
Dakota  held  bonds  secured  by  ■  mortpm^  executed  by  tlie  stat«  of  North  Caro- 
lina on  certiflcates  of  railroad  stuck.  Tliese  certificates  were  in  the  poeaeaaion 
of  North  Carolina.  There  was  a  separate  mortgage  of  ten  shares  of  stodc  for 
each  bond.  In  a  bill  brought  to  foreclose  the  mortgage,  it  was  held  t^t  otlier 
bondbotders  whose  Iwnda  were  of  the  same  seriea  were  dispensable  as  plaintifTi 
and  that  they  were  improper  parties  when  joined  as  defendants. 

9.  Dnion  Mill  etc  Co.  v.  Daagberg  (1897)  81  Fed.  73:  One  of  seraral  tenants 
In  common  of  water  rights  brought  a  bill  to  enjoin  a  diversion  of  water.  It  was 
held  that  it  was  not  neceasary  to  join  his  cotenants  as  pMntiffs.  "  Cion  plain- 
ant's  interest  is  several.  There  is  but  a  unity  of  possession.  Its  estate  is  capa- 
ble of  being  injured  and  it  is  entitlnl  to  have  it  jwotected  from  irreparable  injury 
without  regard  to  the  action  of  its  cotenanta.  The  ootenant  is  not  an  indis- 
pensable party  U>  the  determination  of  its  rights."^*' 

10.  DOHOvm  V.  Campion  (C.  C.  A.;  1898)  29  C.  C.  A.  30,  8S  Fed.  71:  Bill  to 
cancel  a  deed  to  an  interest  in  mining  property  on  the  ground  of  fraud.  Tlie 
grantee  named  in  the  deed  was  not  made  a  party,  but  it  appeared  that  he  had 
conveyed  all  his  interest  to  a  party  who  was  made  a  defendant.  It  was  held 
that  he  was  not  a  necessary  party.  He  had  no  present  interest  in  the  controversy 
and  bad  merely  acted  as  a  condnit  through  whmn  title  bad  paaaed  to  the  actual 
defoidant. 

g  8SS.  When  Holder  of  Lofftl  Title  Siipeiuable. 

Under  coDditions  that  are  somewhat  difficult  to  state  with  pre- 
ciBion,  it  has  been  held  that  the  holder  of  a  legal  title  or  iatereet  in 
property,  which  interest  is  not  necessarily  drawn  in  question  in  a 
Buit  in  equity  between  others  concerning  the  same  property,  is  not  a 
neoeBsary  or  proper  party  to  such  suit 

1.  Boor  r.  Chiie*  (1834)  8  Pet.  S32,  8  L.  ed.  1034:  In  a  controversy  between 
A  and  B  over  the  equitable  title  to  land  arising  out  of  a  contract  to  convey 
such  equitable  title.  It  appeared  that  the  heirs  of  the  holder  of  the  1<^I  title 
were  not  made  parties.  It  was  held  that  they  were  not  necessary  parties.  The 
bolder  of  the  t^[al  title  was  a  common  source,  and  a  controversy  over  the 
equitable  title  arisinft  out  of  a  contract  did  not  necessarily  involve  the  legal 
title.  But  it  would  have  been  proper  and  necessary  to  make  t)u>se  heirs  parties 
if  the  bill  had  sought  to  compel  a  conveyance  of  the  legal  title. 

2.  Rinfo  c.  Binn*  (1836)  10  Pet.  269,  9  L.  ed.  420:  In  a  controvemy  in 
equity  o>-er  the  l^al  title  to  land,  tenants  in  possession  claiming  under  the 
bolder  of  the  legal  title  are  not  proper  parties,  unless  the  plaintiff  allies  some 
distinct  equity  against  them.    The  remedy  against  them  would  be  at  law. 

3.  Aikina  v.  Diok   (1840)   14  Pet  114.  10  L,  ed.  378;     A  suit  at  law  was  anc- 

**Compart    Railroad    Co.    r.    Ward  v.  Storv  11894)  30  L.lt.A.  206,  12  C.  C. 
(1862)  2  Black  486,  IT  L.  ed.  311 ;  De-    A.  260,'  64  Fed.  624. 
brii  Caae  (1883)  18  Fed.  25,  34;  Hewitt 
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iWBBfully  proMcntcd  aguiut  an  indoreer  of  a  bill  of  exchange,  who  thereupun 
QJcd  a  bill  to  enjoin  the  judgment,  all^^ing  that  the  bill  had  been  aatUfied  and 
eztfogniahed  by  a  prior  party.  Fraud  was  allied  a«  one  of  the  grounds  for 
rvlief.  It  was  held  that  one  B.  who  was  a  prior  party  and  in  whom  bonds  the 
efTecti  had  been  placed  which  had  been  used  to  pay  the  bill,  was  not  a  necessary 
party.    If  he  had  an  fntereat  in  the  controreray  his  rights  were  purely  legal. 

§  S26.  PartiM  is  Suit  on  nnderUkiug  for  Benellt  of  Third  Fenon. 

In  a  suit  on  a  contract  made  between  A  and  B  for  the  benefit  of 
C  whereby  B  receives  a  fund  in  trust  for  C,  the  latter  can  maintain 
an  action  against  B  without  joining  A  as  a  party. 

MoKet  e.  Lamon  (1805)  159  U.  S.  317,  40  L.  ed.  166;  The  Choctaw  nation 
pmployed  one  HcKee  to  prosecute  a  claim  against  the  government  with  the 
iinderatanding  that  he  was  to  have  a  certain  per  cent,  of  the  amount  recovered 
McKee  agreed  to  adjust  the  claims  of  others  who  had  previously  been  employod 
in  the  same  matter.  After  recovery,  Lamon  brought  suit  against  McKec  to 
recover  for  service  rendered  by  his  firm  in  connection  with  the  prosecution  of 
the  claim  before  McKee  was  employed.  It  was  held  that  the  Choctaw  nation 
had  no  intereat  in  the  controversy  and  was  not  a  proper  party.  The  defendant, 
McKee,  was  in  the  position  of  a  trustee  and  was  accountable  for  the  eqnibible 
dirtribntion  of  the  percentage  received  as  ccunpenaation. 

g  S87.  Effect  of  Abulnte  Augment  of  Interest. 

One  who  has  made  an  absolute,  complete,  and  unconditional  assign- 
ment of  every  interest,  legal  and  equitable,  which  ho  possessed  in 
the  subject-matter  of  a  suit,  is  an  unnecessary  and  therefore  a  dis- 
pensable party. *^  Thus  in  a  suit  to  enforce  a  contractor's  lien,  there 
is  no  propriety  in  making  one  of  the  joint  contractors  a  party  where 
it  is  shown  that  he  has  relinquished  his  whole  right  to  the  plaintiff, 
his  co-contractor.**  Similarly,  a  member  of  a  partnership  who  has 
transferred  all  his  interest  in  the  firm  to  his  fellows  need  not  be  made 
party  to  a  bill  brought  by  the  remaining  partners  against  another 
firm,  their  agents,  to  have  an  accounting  in  respect  of  transactions 
done  by  the  latter  as  agents.*^ 

§  S28.  When  Auipior  Heceisary  Party. 

Where,  however,  a  transfer  or  aBsignmcnt  of  an  interest  which  is 
drawn  into  a  suit  appears  not  to  be  absolute  and  unconditional,  or 

«■  (nElbaugnfMy  v.  Huidm  (1004)  129 
Fed.  0S3.  I 

4*  Treeothiek  r.  Austin  (IS25)  KnI. 
Can.  No.  14,164;  Fitch  p.  Creighton 
(ISeO)  U  How.  IW,  16  L.  ed.  S9a. 
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where  any  question  arises  as  to  the  extent  or  validity  of  the  a^sign- 
iiient,  the  assignor  is  a  proper  and  necessary  party.  If  there  remains 
any  right  or  liability  in  the  assignor  which  may  be  aJCected  by  the 
decree  he  should  be  joined.*' 

§  528.  Improper  Joinder — Dinaiual—FreMnoe  of  Fart;  Ignored. 

The  defect  arising  from  the  improper  joining  of  a  party  not 
interested  in  the  controversy  can  be  cured  by  formally  dismissing  as 
to  that  party,  or  by  striking  out  his  name  with  the  consent  of  the 
court*"  But  where  parties  who  are  joined  in  a  bill  have  no  real 
interest  in  the  result  of  the  controversy,  their  presence  may,  for 
jurisdictional  purposes,  be  disregarded.'"^ 

g  630.  Diimiual  as  to  Party  Whote  Freienoe  Fatal  to  Jnrisdiotion. 

Where  a  proper  but  dispensable  party,  whose  joinder  defeats  the 
jurisdiction  of  the  court,  is  erroneously  named  as  a  defendant  in  a 
bill  and  served  with  process,  the  court  on  motion  will  permit  the 
l>laintiff  to  dismiss  as  to  that  party,  and  thereupon  the  jurisdiction 
of  the  court  becomes  as  fully  effective  as  if  such  party  had  never  been 
named  as  b  defendant.  In  a  case  where  this  question  arose,  the  cir- 
cuit court  of  appeals  observed  that  courts  do  not  require  the  per- 
formance of  idle  ceremonies,  and  that,  inasmuch  as  the  plaintiff 
could  certainly  have  dismissed  the  whole  suit  with  the  permission  of 
the  court  and  then  have  begun  anew  without  such  party,  there  was  no 
reason  why  the  same  end  should  not  foe  accomplished  at  once  by  dis- 
uiissing  as  to  the  objectionable  party." 

The  mere  fact  that  a  dispensable  party  is  named  as  a  defendant  in 
the  bill  does  not  oust  the  jurisdiction  of  the  court,  when  it  appears 
that  he  has  not  been  served  with  process  and  cannot  be  forced  to  come 
in  because  of  his  being  out  of  the  jurisdiction  of  the  court ;  but  in 

48  Hubbard  r.  Msnhtittan  Trust  Co.  (IB33)  7  Pet.  2Si,  8  L.  ed.  S75;  Board 

(1808)    87    Fed.   61,   30   C.   C.   A.   620;  of  <'<Hiimr8.  u.  KaoMis  etc.  B.  Co.  (I877J 

Land  Co.  V.  Elkina   (1884)   20  Fed.  54fi.  4  Dill.  2T7 ;  »hearH)n  c.  Littleton  (1900) 

4»('oiiony   v.   Taylor    (1829)    2   Pet.  105   Fed.   633;    Holly   Mfg.   Co.   v.   New 

BStl.  7  I-  ed.  518;  Victor  Talking  Mach.  Cheater  Water  Co.   (18(11)   48  Fed.  87I>, 

C'o.  r.  American  Graphophone  Co.  (1902)  affirmed  New  Chester  Water  Co.  c.  Hol- 

118   Fed.  50:   Greeley  v.   Smith    (1844)  ly  Mfg.  Co.   (1892)   53  Fed.  19.  3  C.  C. 

Fed.  Ca,'4.  No.  6.747.  A.  3P9;  Fohh  c.  First  Nat.  Bank   (1880) 

>D  Irvine    v.    I^wry     (1340)    14    Pet.  3    F»d.    186.   decree   affirmed   Bissell    c. 

203.   10   U  cd.   4(12;   Wilson  C.   Oswego  Fnsa    (1886)    S  Sup.  Ot.  861,   114  U.  S. 

TownBhip    (1HI)4)    161   V.   S.   66,   3S   L.  262,   29    L.    ed.    126;    Marvia    V.    Ellis 

ed.   70.    14   Slip.    Ct.   269:    Cameal    f.  (1881)  (I  Fed.  368:  Elliotf. Teal  (1878) 

Banks    n826)    10  Wheat.   181.  0  L.  ed.  Fed.  Cas.  No.  4,389. 
297;  Mallow  c.  llinde  (1827)   12  Wheat.        si  Sioui   City,  etc.   Co.   r.  Trust  Co. 

1U3,    6    L.   ed.    698;    Vattier    t>.    Hind*  (1897)  27  C.  C.  A.  73,  82  Fed.  126. 
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Huch  a  case  it  is  proper  to  amend  by  formally  dismissing  as  to  Iiiiu. 
The  equity  rules  (22,  47)  seem  to  contemplate  that  a  defendant 
becomes  a  party  in  fact,  only  when  he  has  been  served  or  Toluntarily 
appears,"' 

g  631.  Omiuion  of  Ditpensable  Parties  Whow  Namei  Unknown. 

If  a  bill  shows  on  its  face  that  certain  dispensable  parties  who 
would  ordinarily  be  deemed  necessary  are  not  made  defendants 
because  they  are  unknown,  such  excuse  for  their  non-joinder  will  be 
accepted,  unless  the  defendant  specially  controverts  it  by  plea  or 
answer." 

Parties  Dispensable  under  Statute  and  Equity  Rule. 
§  532.  Statute  Allowing  Court  to  Proceed  without  Sispenuble  Parties. 

Section  737  of  the  Eevised  Statutes  and  equity  rule  47  bear  quite 
directly  on  certain  aspects  of  the  subject  of  parties,  which  we  have 
considered  above.  Section  737  contains  two  distinct  propositionB. 
The  first  is  in  these  words:  "When  there  are  several  defendants  in 
any  suit  at  law  or  in  equity,  and  one  or  more  of  them  are  neither 
inhabitants  of  nor  found  within  the  district  in  which  the  suit  is 
brought,  and  do  not  voluntarily  appear,  the  court  may  entertain  juris- 
diction, and  proceed  to  the  trial  and  adjudication  of  the  suit  between 
the  parties  who  are  properly  before  it ;  but  the  judgment  or  decree 
rendered  therein  shall  not  conclude  or  prejudice  other  parties  not 
regularly  served  with  process  nor  voluntarily  appearing  to  answer." 

This  language  evidently  contemplates  a  situation  where  a  bill  is 
filed  naming  certain  proper  and  necessary  parties  as  defendants, 
and  it  subsequently  appears  that  some  of  them  (not  being  inhabitants 
of  the  district)  can  neither  be  found  nor  voluntarily  appear.  In 
this  situation  the  act  gives  the  court  authority,  in  its  diaeretJon,  to 
proceed  without  those  parties,  they  being  of  the  sort  denominated 
'dispensable.  But  we  apprehend  that,  before  proceeding  in  any  case 
under  the  discretion  given  by  this  statute,  the  court  would  require  a 
formal  dismissal  to  be  entered  as  to  all  dispensable  parties  not  prop- 

**  Cole  etc.  Hitiing  Co.  r.  Virginia  nuned,  "their  eonfederftte*.  oaioctates, 

etc.  W*ter  Co.  (18T1)  1  Sawj.  470.    See  etc.,   whose   cltii^ensliip  uid   reeldenees 

Godfrey  p.  Terr;  (ISTT)  07  U.  S.  171,  are   unknown,"   theie   phruee   will   be 

24  L.  ed.  944.  taken    to   refer    to   persona   who   could 

B*  Aloer  r.  Anderson    (1S07)    T8  Fed.  properly   be   m&de   parties   to   the   anit 

729.     Where  it  is  stated,  in   the  intro-  without  destroyinK  jurisdiction.     Sa  p. 

ductory  part  of  the  bill,  that  the  tniit  Richards   (1902)    117  Fed.  668. 
fa     brought     against     the     defendants 
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erl;  before  the  court.  It  is  an  ancient  and  well-recognized  rule  of 
equity  practice  that  where  a  party  is  named  as  a  defendant  in  the 
hill  the  plaintiff  must  either  procure  service  and  bring  him  in  or  must 
dismiss  him  from  the  suit,**  and  apparently  this  rule  has  not  been 
abn^ted. 

The  second  proposition  embodied  iu  this  statute  is  in  these  words : 
"  Xon-joinder  of  parties  who  are  not  inhabitants  of  nor  found  within 
the  district,  as  aforesaid^  shall  not  constitute  matter  of  abatement 
or  objection  to  the  suit."  This  language,  it  will  be  perceived,  con- 
templates the  situation  where  parties  are  not  named  as  defendants  at 
all ;  and  the  effect  of  this  clause  is  to  disable  the  opponent  from  rais- 
ing the  objection.  Under  the  first  clause  the  court  is  authorized  to 
proceed  notwithstanding  want  of  service  or  appearance ;  in  the  last 
clause  the  party  plaintiff  is  authorized  to  omit  these  parties  from  the 
bill. 

The  slightest  advertence  to  the  contents  of  the  whole  section  shows 
that  it  adds  little  or  nothing  to  the  principles  of  equity  pleading. 
Clearly  it  only  gives  expression  to  a  rule  that  has  always  been  recog- 
nized in  equity,  and  ita  effect  is  chiefly  limited  to  proceedings  at  law. 
This  circumstance  has  frequently  been  remarked  on  by  the  courts."^ 

Quite  similar  to  the  for^:oing  provisions  of  the  statute  is  the  fol- 
lowing provision  contained  in  the  equity  rules: 

Equity  Rule  47:  Tn  all  cawa  wh«re  it  aball  appear  to  the  court  that  persons, 
who  niif^ht  otlKTwiBc  be  deemed  necessary  or  proper  parties  to  the  auli,  eaunot 
be  made  parties  by  reason  oF  their  being  out  of  the  juriidictioii  of  the  court, 
or  incapable  nthemiBr  of  being  made  parties,  or  because  their  joinder  would 
oust  the  jurisdiction  of  the  court  as  to  the  parties  before  the  court,  the  court 
may,  in  their  discretion,  proceed  iu  the  cause  uithout  making  such  persoiis 
parties;  and  in  auch  eases  the  decree  shall  be  without  prejudioe  to  the  rights 
of  the  absent  parties. 

g  533.  Indioial  Diiotetion  under  Bnle  and  Statnte. 

This  rule  was  framed  after  the  statute  in  question  had  been 
enacted,  and  it  covers  practically  the  whole  ground  covered  by  the 

*<MandevJIIe  r.  TUpga  (1B39)  3  Pet.  dismisMl  might  be  had  as  to  them.    The 

482.  T  L.  ed.  493:     Where  certain  in-  naming  of  a  party  as  such  in  the  bill 

diTiduals  are  known  to  the  plaintiff  and  imposes  e  duty  on  the  plaintiff  to  get 

are  named  as  defendants  in  a  bill,  they  him  in. 

must,  being  necessary  or  proper  parties.  '*  Shields  r,  Barrow   (1854)    17  How. 

lie  served  with  process  nnd  brought  in.  140,  l."!  L.  ed.  160;  Barney  0.  Bsltimoro 

Othera-ise   the    suit    cannot    proceed    t^i  nS67)  6  Wall.  2IW.  IS  I.,  ed.  aaS:  Chad- 

judsment.  unless  it  is  made  to  ap|>oar  bniime  v.  Coe  (I89S)  3  C.  C.  A.  327,  10 

that  such  parties  cannot  he  reached,  in  U.  S.  App,  79,  SI  Fed.  478. 
which  case  if  they  are  dispensable    a 
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statute  and  somewliat  more.  The  rule,  like  the  statute,  is  merely  a 
statement  of  a  doctrine  already  worked  out  in  the  courte  of  equity. 
The  statute  and  the  rule  both  authorize  the  court,  in  the  exercise  of  ita 
discretion,  to  dispense  with  necessary  and  proper  parties  who  cannot 
be  joined  or  brought  in  as  defendants.  Superficially  it  might  appear 
that  under  this  authority  the  court  could  dispense  with  any  sort  of 
party  and  proceed  to  adjudicate  the  rights  of  those  actually  before  the 
court  and  over  whom  the  court  can  exercise  its  jurisdiction.  But  it 
will  be  noted  that  the  authority  granted  is  discretionary,  and  it  has 
been  held  that  this  discretion  will  never  be  exercised  where  the  absent 
party  is  one  whose  presence  is  indispensably  essential  to  the  proper 
administration  of  justice.  In  other  words,  the  court  will  never  pro- 
ceed to  judgment  in  the  absence  of  an  indispensable  party," 

§  Sii.  AbMBt  Fartiei  Not  Bound  hj  Decree. 

Again,  it  will  be  noted  that  both  the  statute  and  the  rule  contain 
express  statements  of  the  principle  that,  even  where  necessary  par- 
ties are  dispensed  with  and  the  suit  proceeds  without  them,  the 
decree  entered  in  that  suit  shall  not  conclude  or  prejudice  the  absent 
parties.  So  far  as  these  provisions  declare  that  the  absent  parties 
shall  not  be  concluded  or  bound  by  the  decree,  they  merely  assert  a 
universal  principla  So  far  as  they  declare  that  the  decree  shall  not 
prejudice  the  absent  parties,  they  give  expression  to  the  rule  of  dis- 
cretion otherwise  involved  in  the  statute  and  rule.  And  80  it  is. 
From  whatever  direction  the  subject  is  approached,  whether  by  con- 
sidering the  accepted  rules  of  equity  practice,  or  the  express  pro- 
visions of  the  rule  and  statute,  or  the  exercise  of  judicial  discretion 
under  the  rule  and  statute,  we  are  always  confronted  with  the  gen- 
eral principle  that  the  absence  of  indispensable  parties  takes  the  case 
out  of  court.  But  if  a  party's  interest  is  such  that  he  may  be  dis- 
pensed with,  the  court  is  authorized,  under  the  conditions  mentionE'd, 
to  proceed  without  him,  albeit  he  would  ordinarily  be  consideroil  a 
necessary  party.    The  decree,  however,  must  not  prejudice  liiin."^ 

ttShiddB  V.  Barrow  <18M)  IT  How.  em  Pne.  Co.   (1895)    1S7  U.  S.  220.  31) 

130,  15  L.  ed.  1S8:  Swin  Land,  etc.  Co.  L.  ed.  683;   Cfakdbourne  r.   Coe    (1802) 

f.  Frank    (I8B3)    148  U.  8.  603,  37   L.  2   C.   C.  A.  327,   10  U.  S.   App.   78,  51 

ed.  577;  California  r.  Southern  Pac.  R.  Fed.  479 1  Smith  v.  Lee   (1896)   77  Fml. 

Co.  (1896)   157  U.  S.  229,  3Q  L.  ed.  683;  779;     Collins     Mfg.     Co,     v.     Fencuson 

Minnesota    v.    Northern    Securities    Co.  (1893)  54  Fed.  721;  Hamilton  r.  Ravan- 

(1902)    184   U.   S.   236,  40  L.   ed.   516;  nah,   ete.   R.    Co.    (1892)    49   Fed.   412: 

Roffera  v.  Penob*»t  Mining  Co.   {C.  C.  Gross  r.  Bcott  Mfg.  Co.   (I8!ll)   48  Fed. 

A.:   1907)   154  Fed.  eOG.  36:    Plume,   etc.    Mfg.    Co.    r.    BnUhvin 

»t  Barney  v.  Baltimore  (186T)6W»11.  (1898)  87  Fed.  785:  MiDne«o(A  r.  Nortl]- 

280,  18  L,  ed.  825^  Califomia  v.  South-  em  Securities  Co.  |1IK)2}  1S4  U.  S.  £1U, 
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Formal  and  Nominai  Parties. 
g  535.  Who  Are  Fonnal  Fartiu. 

Formal,  or  nominal,  parties  comprise  a  class  that  is  peculiar,  in 
federal  practice,  in  respect  of  the  fact  that  though  the  presence  of 
such  parties  may  be  desirable  or  even  required,  as  a  matter  of  form, 
yet  for  jurisdictional  purposes  they  may  be  disregarded.  Formal, 
or  nominal,  parties  are  such  as  are  required,  by  some  positive  rule  in 
the  law  pertaining  to  remedies,  to  he  joined  in  the  suit,  in  order  that 
by  reason  of  their  presence  in  the  record  the  rights  of  others  may  be 
enforced.  Thus  where  one  penon  is  compelled  to  sue  in  the  name  of 
another  wbe  has  not  any  real  interest  in  the  controversy,  the  person 
in  whose  name  the  suit  is  brought  is  only  a  formal  or  nominal 
party."*  Attorneys  who  are  only  joined  as  representing  their  prin- 
cipal, against  whom  the  real  cause  of  action  exists,  are  nominal 
parties."' 

An  ofScer  of  a  corporation  joined  as  s  defendant  for  purposes  of 
discovery  only  cannot  be  considered  a  merely  nominal  party.  He  is 
a  proper  and  real  party ;  and  if  jurisdiction  in  the  cause  is  depend- 
ent on  citizenship,  his  citizenship  must  be  taken  account  of.*" 

§  536.  Formal  Party  io  Sulti  on  OiBoial  Bond. 

If  a  suit  is  brought  in  the  name  of  a  state,  on  the  bond  of  an  oiGcer, 
on  the  relation  of  an  individual  who  has  a  right  of  action  arising  from 
the  breach  of  the  bond,  the  state  is  only  a  formal  party.**  The  same 
is  true  in  suits  brought  in  the  name  of  a  state  on  an  administrator's 
bond ;  and  in  suits  brought  on  an  attachment  bond  in  the  name  of  a 
United  States  marshal  for  the  benefit  of  the  party  really  in  interest, 
the  marshal  is  a  nominal  party.^'  So,  in  a  suit  on  an  official  bond 
in  the  name  of  the  governor,  the  latter  is  a  purely  formal  party.*' 

48  L.  ed,  511;    Swan  Land,  etc.  Co.  v.  Skinner    (1879)    101    U.   8.   S7T,   26   L. 

Frank    (1893)    14B  U.  S.  603,  37  L.  ed.  cd.  96S. 

en ;   Northern  Indiana  R.  Co.  d.  Michi-  '>  Wood  v.  Davia  (1BS6)  16  How.  467, 

gan  Cent.  R.  Co.    (1B63|    IS  How.  233,  16  L.  ed.  460. 

14  L.  ed.  674;  Gregory  v.  Swift   (1888)  *<>  Dojle  t>.  San  Diego,  etc.  Co.  (1800) 

39  Fed.  708;    Cole  Silver  Min.  Co.   v.  43  Fed.  349;   Colonial,  etc.  Mortg.  Co. 

Virginia,  etc.  Water  Co.  (1871)  1  Sawy.  v.    HutchiiMOD    Mortg.    Co.     (1890)    44 

eS6;    Fiaher   v.   Shropshire    (1893)    147  Fed.  SI 9. 

U.   8.    146,   37   L.   ed.    115;    Vattier   c.  *i  Indiana   v.   Glover    (1895)    165  U. 

Hinde   (1833)   7  Pet.  262.  S  L.  ed.  675;  S.  513,  39  L.  ed.  243,  15  Sup.  Ct  186. 

Beldinit  t>.  Gainee  (1887)   37  Fed.  817.  *>  Maryland   v.    Baldwin    (1884)     112 

•  *McNutt   B.   Bland    (1844)    2   How.  U.  S.  490,  28  L.  ed.  822;  Huffp.  Hutchin- 

S,  15,  11  L.  ed.  159;   Browne  v.  Strode  eon   (1852)   14  How.  586.  14  L.  ed.  553: 

(1809)    6    Cranch    30.1,    3   L.   ed.    103;  Wade  p.  Wortaman   (1837)  2D  PtKl.  754. 

Coal  Co.  V.  Blatchford  (1870)  11  Wall.  oMcNutt  v.  Bland    (1844)    2  How, 

172,  177,  20  L.  ed.  179,  181;  Walden  v.  9,  11  U  ed.  169. 
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§  637.  When  Huiband  Fonnal  Party. 

A  husband  who  ia  joined  wiUi  hie  wife  as  a  defendant  merely  to 
give  the  court  jurisdiction  over  her  and  her  property,  and  against 
whom  individually  no  relief  is  sotight,  is  merely  a  nominal  or  fonnal 
party.** 

§  S38.  When  Tmitee  Komintl  fartjr, 

A  trustee  may  or  may  not  be  a  nominal  party.  He  is  held  to  be 
such  where  the  real  controversy  is  between  others  and  he  is  joined 
merely  to  perform  the  ministerial  act  of  conveying  title,  should  the 
same  be  adjudged  to  be  in  the  plaintiff.  So,  where  a  trustee  holding 
legal  title  dies  and  under  the  law  of  the  state  such  title  passes  to  the 
executor  of  the  deceased  trustee,  such  executor  is  mert-ly  a  nominal 
party  in  a  suit  between  the  persons  really  interested  in  tiie  land.*" 

Whether  a  trustee  in  a  given  case  is  a  formal  or  nominal  party  or  a 
real  and  indispensable  party  depends  on  the  particular  facts.  If  the 
suit  affects  his  trust  estate  bo  far  that  the  decree  would  increase  or 
diminish  that  estate,  he  is  real  and  indispensable.  If  he  is  merely 
a  stakeholder  and  the  real  parties  in  interest,  while  not  controverting 
his  rights,  are  litigating  with  each  other  over  the  question  who  is  to 
enjoy  the  estate,  he  ia  merely  a  formal  party. 

1.  Thaj/er  v.  JmookKJom  (ISSS)  112  U.  S.  717,  28  L.  ed.  8M:  The  partiM  in 
A  tnut  deed  given  to  weure  a  debt  brought  suit  againiit  the  trustee  &nd  iti 
assignee  in  insolveacy,  alU^ng  that  the  trustee  was  pmceediog  to  Mell  notnith- 
standing  the  dd>t  had  been  paid.  An  injunctton  was  Bought  and  a  decree  adjudg- 
ing the  trust  deed  Batisflsd.  It  was  held  that  the  trustee  was  indispensable. 
The  legal  title  of  tbe  trustee  was  sought  to  be  extinguished  and  that  could  nnt 
be  done  unless  he  was  a  party. 

Si.  Bocon  o.  Rivet  (1882)  106  U.  8.  99,  27  L.  ed.  69:  Kxeeutors  who  were 
made  parties  defendant  in  this  bill  were  held  to  be  only  formal  parties,  because 
thejr  were  joined  merely  to  the  end  tliat  the  interest  represented  by  them  might 
be  reached  and  held  subject  to  the  final  decree.  They  occupied  substantially  the 
position  of  garnishees. 

3.  Lake  Bt.  Elaiated  R.  Co.  v.  Ziegler  (C.  C.  A.;  1900)  89  C.  C.  A.  431,  M 
Fed.  114;  A  railroad  company  sued  to  recover  of  the  defendants  certain  bondn 
on  its  own  road  which  were  alleged  to  hare  been  fraudulently  retained  by  the 
defendant  while  acting  in  the  capacity  of  otGcer.  The  trustees  in  the  deed  of 
trust  securing  the  mortgage  were  made  parties  in  order  to  get  an  injunction 
against  their  proceeding  to  enforce  the  trust  at  the  solicitation  of  the  defendants. 
Ko  decree  was  sought  against  them.    It  was  held  that  they  were  formal  parties. 
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&G2.    True  Constmetion  of  Rule'. 

ParHu  Plaintiff  and  Defendant. 

95.1.  Alif!iinient  of  Plaintiffs  and  DefendanU. 

S54.  Who  Should  Be  Joined  as  Plaintiffs. 

AGS.  General  Rule. 

556.  How  Queation  of  Misjoinder  Raised. 

557.  Who  Should  Be  Joined  as  Defendants. 
658.  When  Infanta  Joined  as  Defendants. 

Arrangement  of  Partie*  at  Affecting  Juritdietion. 

550.  Jurisdiction  Depends  on  Alignment  According  to   Interest. 

660.  Rearrangment  of  Parties-  to  Defeat  JurisdictioD. 

661.  Placing  of  Nominal  Parties  Immaterial. 

562.    Arrangement  of  Parties  in  Stockholders'  Suit. 

Parties  in  Class  8vit. 
§  539.  Bepteientation  of  Clui  latraettt. 

Class  suits  present  some  special  and  exceptional  features  in  r^ard 
to  tbe  mflking  of  parties.    The  general  rule,  as  we  have  already  seeiij 
SS6 
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requires  tlie  joinder  of  all  necesaarj  parties  wherever  poasible,  and 
the  joinder  of  all  iodispeosable  parties  under  any  and  all  conditions, 
the  presence  of  these  latter  being  a  sine  qua  non  of  the  exercise  of 
judicial  power.  Kow  the  class  suit  cont^nplates  a  situation  where 
there  are  nmnerotis  persons  all  in  the  same  plight  and  all  together 
constituting  a  constituencj  whose  presence  in  the  litigation  is  abso- 
lutely- indispensable  to  the  administration  of  justice.  Here  tlic 
strict  application  of  the  rule  as  to  indispensable  parties  would  require 
that  each  and  every  individual  in  the  class  should  be  present. 
But  at  this  point  the  practice  is  so  far  relaxed  as  to  permit  the 
suit  to  proceed,  when  the  class  is  sufficiently  represented  to  enable 
the  court  to  deal  properly  and  justly  with  that  interest  and  with  all 
other  interests  involved  in  the  suit.  In  the  elass  suit,  then,  represen- 
tation of  a  class  interest  which  will  be  affected  by  the  decree  is  indis- 
pensable; but  it  is  not  indispensable  to  make  eadi  member  of  the 
class  an  actual  party.* 

g  540.  Kvle  as  to  Kaking  of  Fartiei  in  Clau  Suit. 

The  practice  of  the  federal  courts  in  r^ard  to  the  making  of 
parties  in  class  suits  is  stated  in  one  of  the  equity  rules  as  follows 
(here  omitting  the  closing  proviso  of  the  rule) : 


Equity  Rule  48;  Where  ttie  partiea  on  either  aide  are  very  i 
canttot,  without  manifest  ineonraaience  and  oppresitive  delaT*  in  the  suit,  be  all 
brought  before  it,  the  court  in  its  discretion  mav  dinpense  nith  nuking  ail  of 
than  [wrtiefl,  and  may  proceed  in  the  suit,  iiaving  auMcient  parties  before  it  to 
represent  all  the  adverse  interest  of  the  i^intiflH  and  the  defendants  in  the  suit 
properly  before  it. 

The  nature  and  use  of  the  class  suit  are  welt  illustrated  in  the  fol- 
lowing cases ; 

1.  Bmilh  V.  Svomttedt  (1863)  16  How.  288,  14  L.  ed.  942:  After  the  division 
of  the  Methodist  Episcopal  Church  into  two  branches,  a  suit  was  brought  In  behalf 
of  the  southern  branch  to  establish  its  right  to  an  interest  in  the  funds  of  the 
Book  Concern,  a  trust  for  the  benefit  of  superannuated  preachers.  The  suit  wan 
instituted  on  the  authoritj'  of  the  Qeueral  Conference;  and  certain  persons  were 
named  as  plaintiffs  who  were  preachers  in  the  Southern  Church  and  as  such 
interested  In  the  fund.     They  sued  on  behalf  of  thonselves  And  th^  many  hun- 

1  Tn  suits  Aled  by  one  or  more  on  be.  only  parties  tub  modo.    Stewart  r.  Dun- 

lialf  ot  many  who  are  in  like  position,  ham  (1885)  115  U.  8.  61,  2B  L.  ed.  329; 

the   partirs   actuallv  bringing   the   suit  VsUette  r.  niiitewater Canal  Ca  (1847) 

are  the  mil  parties."    Others  of  the  class  Fed.  Cas.  No.  10,820. 
who  romp   in   to   share   beneficially  are 
Eq.  Prac.  Vol.  I.— 22. 


338  FEDERAL  EQUETY  PRACTICE.  [§  640 

dr«d  other  preachers  of  the  same  connection.  The  defendanU  wtre  alaO  aumeroiu 
and  a  few  individuaU  were  made  defendants  sa  representatire  of  all.  It  was 
held  that  the  bill  presented  a  proper  CMse  where  some  might  sue  in  behalf  of 
all  interested  in  the  one  eubject-matter,  and  where  some  might  be  sued  as  repre- 
sentativea  of  manj.  In  discussing  this  matter,  the  court  said:  "Where  the 
parties  interested  in  the  suit  are  nnmerous,  their  rights  and  llabilitlca  are  so 
subject  to  change  and  fluctuation  bj  death  or  otherwise,  that  it  would  sot  be 
possible,  without  veij  great  incanvenience,  to  make  all  of  them  parties,  and 
would  oftentimes  prevent  the  prosecution  of  the  suit  to  a  hearing.  For  con- 
venience, therefore,  and  to  prevent  a  failure  of  justice,  a  court  of  equity  permits 
a  portion  of  the  parties  in  interest  to  represent  the  entire  body,  and  the  decree 
binds  all  of  them  the  same  as  if  all  were  before  the  court.  The  legal  and  equit- 
able rights  and  liabilities  of  all  being  before  the  court  by  repreaentation,  and 
eepecially  where  the  subject-matter  of  the  suit  is  common  to  all,  there  can  be 
Tery  little  danger  but  that  the  interest  of  all  will  be  properly  protected  and 
maintained.  The  case  in  hand  illustrates  the  propriety  and  fitness  of  the  rule. 
There  are  some  fifteen  hundred  persons  represented  by  the  complainants,  and 
over  double  that  number  by  the  defendants.  It  Is  manifest  that  to  require  all 
the  parties  to  be  brought  upon  the  record,  as  is  required  In  a  suit  at  law,  would 
amount  to  a  denial  of  justice.  The  right  might  be  defeated  by  objections  to 
parties,  from  the  difficulty  of  ascertaining  them,  or  if  ascertained,  from  th« 
changes  constantly  occurring  by  death  or  otbertvise." 

The  following  observation  was  added,  which  affords,  as  will  be  seen,  a  general 
principle  lor  the  guidance  of  the  courts  in  this  sort  of  cases i  "In  all  cases 
where  exceptions  to  the  general  rule  are  allowed,  and  a  few  are  permitted  to 
sue  and  defend  on  behalf  of  the  many,  by  representation,  care  must  be  taken 
that  persons  are  brought  tm  the  record  fairly  representing  the  interest  or  right 
involved,  so  that  it  may  be  fully  and  honestly  tried."  * 

2.  Beattj/  v.  Sm-te  (1829)  2  Pet.  566,  T  L.  ed.  521:  The  Georgetown  Congre- 
gation of  Lutherans  (a  voluntary  unincorporated  association)  held  land,  the 
title  to  which  was  disputed  by  the  defendant;  and  certain  persons  claiming  to 
be  a  committee  of  the  trustees  filed  a  bill  to  enjoin  the  defendant  from  inter- 
fering with  the  property.  It  was  objected  that  the  authority  of  the  committee 
to  institute  and  maintain  the  suit  uas  not  sufficiently  shown,  but  the  supreme 
court  held  that  the  case  was  one  where  the  suit  could  be  maintained  without 
proof  of  formal  authority,  and  merely  because  of  the  interest  of  the  plaintiffs 
ns  representative  of  their  clasa.  It  was  said ;  "  We  think  it  one  of  those  cases  in 
which  certain  persons,  belonging  to  a  voluntary  society  and  haWng  a  common 
interest,  may  sue  in  behalf  of  themsetves  and  others  having  the  like  interest, 
as  part  of  ijie  same  society,  for  purposes  common  to  all,  and  benefleial  to  all. 
Thus  some  of  the  parishioners  may  sue  a  parson  to  establish  a  general  modus, 
without  joining  all;  and  some  of  the  members  of  a  voluntary  society  m  eom- 
psny,  when  the  parties  are  very  numerons,  may  sue  for  an  account  againit 
others,  without  joining  all," 

3.  United  Btatet  v.  Old  Settlers  (1893)  148  U.  B.  427,  37  L.  ed.  609;  In  this 
cue  a  claim  was  prosecuted  on  behalf  of  the  Western  Cherokee  Indiana  against 
the  government  by  certain  commissioners  appointed  I7  them  to  represent  their 
interests   in   the   prosecution  of   the   claim.     The  suit  was   prosecuted   substan- 

1  See  United  States  t>.  Old   Settlers  (1893)  148  U.  S.  480,  37  L.  ed.  629. 
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tiallf  08  K  claw  suit,  and  jadgment  was  entered  in  the  court  of  claimB  Id  that 
form,  that  Is  to  ny,  the  general  liability  was  defined  and  then  provision  waa 
made  for  the  indiTidual  Indians  to  oome  in  and  establish  their  right  to  Bhare 
in  the  lund.  The  supreme  court  observed  that  though  the  so-called  oommission- 
ers  did  not  bring  themselve*  strictly  within  the  rule  as  representatives  of  a 
elaM,  nevertheleea  the  real  interests,  involved  vere  so  far  properly  represented 
that  the  ease  was  allowed  to  proceed  to  judgment  in  tiuit  form. 

§  Ml.  Cr«dit«n'  Bnlt  Prosecuted  b;  One  or  Xore  in  Behalf  of  AU. 

In  technical  creditors'  bille  filed  to  procure  the  proper  applica- 
tion of  the  property  of  an  insolvent  estate  or  corporation  ratably  to 
the  claims  of  all  creditors,  it  is  the  common  practice  for  one  creditor 
to  sue  as  plaintiff  on  behalf  of  himself  and  other  creditore.  In  such 
case  the  other  creditors  may  come  in,  either  upon  a  reference  ordered 
for  that  purpose  or  upon  a  petition  pro  interesse  suo,  and  have  the 
benefit  of  the  decree. 

1.  Jolm»o»  V.  Waten  (1S84)  111  U.  S.  640,  28  L.  ed.  647:  A  creditor  of  aa 
estate  filed  a  bill  "on  behalf  of  himself  and  of  all  others  creditors  of  O.  J. 
Morgan,  who  shall  come  in  and  seek  relief  by  and  contribute  to  the  expense  of 
this  suit."  The  purpose  of  the  bill  was  to  set  aside  as  fraudulent  and  void 
certain  sales  of  the  testator's  lands  and  to  have  the  uinie  sold  fnr  the  payment 
of  debts.  The  circuit  court  found  in  favor  of  the  plaintiff  and  directed  the  lands 
in  question  to  be  leiied  and  sold.  It  was  held  by  the  supreme  court  that  tliel 
proper  practloe  thsrenpon  was  to  open  a  reference  in  the  master's  ofllcc  in  orderj 
to  give  other  creditors  of  the  estate  due  opportunity  to  come  in  and  have  thai 
benefit  of  the  decree.  Ordering  the  proceeds  of  the  sale  to  be  applied  to  ptaln-l 
tiff's  debt  alone,  was  declared  erroneous. 

2.  Myeri  v.  Fmn  (1800)  6  Wall.  EM,  18  L.  ed.  6M:  It  is  good  practice  in 
case  of  creditors'  bills  where  suit  is  brought  by  one  or  more  In  behalf  of  all,  to 
allow  a  cr«ditor,  not  being  an  actual  party  to  the  bill,  to  come  In  by  petition. 
In  this  case  such  a  petition  was  filed,  and  though  no  actual  ordpr  «'as  mada 
permitting  the  joinder  in  the  suit,  all  subsequent  proceedings  were  conduct*^ 
as  if  the  petitioner  were  a  party.    It  ma  held  that  he  was  a  party  to  the  suit.) 

§  542.  Class  Suit  Not  iCaintainablfl  Where  Defendant!  Have  Separate 
Intererta. 

The  following  eaae  furnishes  an  illustration  of  a  situation  where 
a  suit  cannot  be  conducted  against  a  few  as  representative  of  tlie 
many,  notwithstanding  the  parties  are  very  numerous  and  the  litiga- 
tion is  thereby  rendered  cumbersome  and  inconvenient: 

Ajrrea  o.  Carver  (1864)  17  How.  S91,  IS  L.  ed.  179:  The  plainUff  Carver 
sought  to  establish  an  equitable  title  lo  large  tracts  of  public  land  which  had 

*  Compare  Ranson  c.  Winn  <186S)  ISHow.  BBB,  10  L.  ed.  388. 
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been  laid  off  in  MlHiicippi,  h«  h&ving  offered  to  complj,  u  was  alleged,  with 
Ihe  Ikw  a»  to  entry  and  private  sale.  It  waa  allied  tiiat  the  regi8t«T  of  th« 
land  office  had  unlawfully  refused  to  receiva  his  offer.  The  defeDdanta  comprised 
a  lai^e  number  of  individuals  who  had  anbMquently  entered  the  land  and 
received  patents.  The  bill  enomerated  the  defendants  and  the  court  waa  asked 
to  deeignat«  some  to  represent  the  whole  bodj,  which  was  done.  It  was  held 
by  the  supreme  court  that  this  procedure  waa  not  justified.  "  It  ia  difficult  to 
see  any  interest  or  estate  in  common  among  these  several  defendants,  that 
would  authorize  the  rights  of  the  absent  parties  to  be  represented  in  the  litiga- 
tion by  those  upon  whom  process  haa  been  served,  and  who  have  appeared  to 
defend  the  suit.  Their  title  to  the  land  claimed  by  the  complainant  ia  separate 
and  independent,  without  any  thing  in  common,  it  would  scan,  that  could  have 
the  effect  to  make  a  decree  against  ose  binding  upon  the  others,  or  even  require 
them  to  join  in  tlie  defense." 

§  543.  BiU  Kut  Purport  to  Bt  Clua  BiU. 

A  person  not  an  actual  partj  to  a  suit  cannot,  in  anj  case,  be 
held  bound  by  the  decree,  on  the  ground  that  he  was  a  member  of  a 
class  represented  in  that  suit,  where  the  bill  does  not  purport  to  be  a 
class  bill.  There  must  be  something  in  the  bill  or  in  the  nature  of 
the  Buit  to  admonish  the  court  that  it  ia  dealing  with  interests  affect- 
ing parties  not  actually  before  the  court. 

MeArthUT  r.  Bcott  (1885)  113  U.  8.  340,  28  L.  ed.  lOlS:  nia  waa  a  auii  by 
grandchildren  of  a  testator  to  enforce  a  trust  created  under  hia  will.  An  obsta- 
cle waa  found  In  a  previous  decree  of  a  court  of  equity  setting  aside  that  will, 
and  the  question  was  whether  these  grandchildren,  unlram  when  that  decree 
waa  rendered,  and  not  actual  parties  to  the  suit,  were  so  far  represented  in 
intereat  aa  to  be  bound  by  the  decree.  The  actual  parties  to  the  suit  in  qneation 
were  the  beira  at  law  (children)  of  the  teatator  and  grandchildren  then  living. 
It  was  held  that  the  present  plaintiffs  were  not  bound  by  the  decree.  They 
were  not  bound  aa  being  in  the  same  class  aa  the  living  grandchildren  who  were 
made  parties,  becaune  "  where  a  suit  is  brought  by  or  against  a  few  individuals 
as  representing  a  numerous  class,  that  tact  must  be  alleged  of  reeord  so  as  to 
present  to  the  court  the  question  whether  sufficient  parties  are  before  it  to 
properly  represent  the  rights  of  all,"  and  there  was  no  allegation  in  the  bill  in 
that  case  that  there  were  or  might  be  others  in  like  situation  with  the  grand- 
children before  the  court.i 

§  S44,  Int«mt  of  Party  BepreMnting  Clan. 

The  person  who  sues  as  representative  of  a  class  most  have  an 
actual  interest  in  the  controTers;  in  like  right  with  those  whom  he 
proposes  to  represent.     The  relation  of  the  parties  must,  in  other 

»  Compare  Miller  «.  Texas  etc.  E-  Co.    C.  C.  A.  55,  53  Fed.  8«7,  9  U.  8.  App. 
(1800)    132  U.  8.  662,  33  L.  ed.  487.  10   406. 
Sup.  Ct.  aoS;  Bank  e.  Taylor  (1803)  4 
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^EFords,  be  such  that  the  representative  and  the  represented  could 
properly  be  joined  as  co-plaintiffs,  if  it  were  practicable  to  do  so. 

eivorgetowin  v.  Alejtander  Canal  Co.  (1838)  12  Pet.  01,  B  h.  ed.  1012:  The 
city  of  OeoTgetown  filed  b.  bill  Kgainst  the  defendant  to  enjoin  a  nuisance  which 
waa  injurioua  to  the  Inhabitants  of  that  city.  Tbe  idea  underlying  the  bill  was 
that  it  appertained  to  the  city  in  its  corporate  capacity  to  protect  tbe  Interests 
of  its  citizens  whom  it  proposed  to  represent.  There  was  no  all^ation  that  tlie 
city  had  any  property  or  anf  interest  in  property  affected  by  the  nuisance, 
such  as  would  give  it  an  independent  standing  in  court.  It  was  beld  that  tbe 
suit  could  not  be  maintained.  "  They  cannot,  upon  any  principle  of  law,  be 
rect^nized  as  parties  competent  in  court  to  represent  the  interests  of  the  citizens 
of  Georgetown.  Nor  is  the  difficulty  obviated  by  associating  with  them  the 
citizens  of  Cieorgetown,  as  persona  in  whose  behalf  they  sue.  There  are  indeed 
cases  in  which  it  is  competent  tor  some  persons  to  come  int«  a  court  oT  equity, 
as  plaintilTs  for  themselves  and  others,  having  similar  interests:  such  is  the 
familiar  example  of  what  is  called  a  creditors'  bill.  But  in  that,  and  all  other 
cases  of  a  like  kind,  the  persons  who  by  name  bring  the  suit,  and  constitute 
tiie  parties  on  the  record,  have  themselves  an  interest  in  the  subject-matter, 
which  enables  them  to  sue,  and  the  others  are  treated  as  a  kind  of  co-plaintllTs 
with  those  named,  although  they  tbemselvps  are  not  named:  but  in  tjiia  case, 
it  has  been  already  said  that  the  appellants  have  no  such  interest  aa  enables 
them  to  rae  in  their  own  name,  and  consequently  the  whole  analogy  fails." 

§  640.  Partiei  to  Snit  Brone^ht  by  Uninoorporated  Body. 

Tbe  question  of  the  right  of  a  few  members  of  a  class  to  sue  and 
be  sued  as  representative  of  their  class  has  frequently  ariHen  in  con- 
nection with  suits  by  and  against  voluntary  unincorporated  associa- 
tions. Thus,  under  equity  rule  48,  an  injunction  suit  may  be  main- 
tained by  or  against  a  voluntary  association,  tiiough  all  members  be 
not  joined  aa  parties  plaintiff  or  defendant."  There  is  no  precise  and 
imiform  practice  in  regard  to  the  making  of  parties  in  suits  brought 
by  or  against  associations. 

As  to  suits  brought  by  or  in  the  right  of  voluntary  societies,  it  may 
be  observed  that  the  association  often  selects  or  appoints  its  own 
agencies  for  bringing  the  particular  suit ;  and  where  this  is  done  no 
question  will  usually  be  entertained  as  to  the  capacity  of  the  appointed 
agent  to  prosecute  the  suit  Even  where  no  such  agent  is  appointed, 
the  suit  will  be  maintained  strictly  as  a  class  suit  provided  the 
circumstances  mal^e  this  desirable  and  proper.  For  the  purpose  of 
suing,  the  chief  officers  of  a  voluntary  association  may  be  taken  as 
properly  representing  the  membership  and  as  reflecting  the  interests 
of  the  society, 

tEvaamm    v.    Spalding    (C.    C.    A.;    1907)  150  Fed.  523. 
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§  $46.  Partiu  to  Suit  agalnit  TTtiiiicorporated  Body. 

In  suits  against  unincorporated  associations,  the  plaintiff  has  to  get 
along  the  b«t  he  can.  The  general  principle  to  be  borne  in  mind 
is  that  a  suit  against  an  unincorporated  asBociation  is  a  suit  against 
each  member  individuall;  and  not  against  the  body.  Here  the  plain- 
tiff has  the  benefit  of  the  rule  that,  the  defendants  being  numerous,  he 
can  select  a  few  of  the  mass  as  representative  of  alL  The  chief  ofiGcerd 
of  the  association  will  generally  serve  this  purpose;  but  there  is  no 
rule  requiring  process  to  be  served  on  them  rather  than  on  other 
individuals  of  the  association.  The  court  always  has  to  determine  for 
itself  whether  the  interests  involved  are  properly  representei  In  a 
case  where  this  subject  was  quite  fully  discussed  by  Hammond^  J.,  it 
was  observed  that  ibsm  is  a  fallacy  in  supposing  that  the  required 
"  representative  "  capacity  rests  exclusively  with  the  officials  of  an 
unincorporated  body,  or  in  any  representatiTes  of  its  choosing.  As 
to  plaintiffs,  the  appointment  by  act  of  the  membership  may  be 
operative  and  effective,  but  as  regards  those  who  shall  represent  the 
body  In  its  capacity  as  a  defendant,  this  is  not  necessarily  so.' 

g  647.  Tnte  Class  Suit  Concerns  Property. 

A  little  consideration  of  the  matter  will  reveal  to  the  reader  the 
truth  that  suits  brought  by  or  against  numerous  defendants  are  of  two 
radically  different  types.  In  the  first  type,  which  is  that  of  the 
true  class  suit,  it  will  be  found  that  the  subject-matter  of  the  suit  is 
a  fund  or  property  over  which  the  court  can  and  does  acquire  an  effec- 
tive jurisdiction  by  the  joining  of  some  persons  as  plaintiffs  or 
defendants  who  may  be  considered  representative  of  all  those  who  are 
interested  in  the  same  fund  or  property.' 

§  548.  Spiziou  Glass  Bsit  Potinled  en  Fenenal  liability. 

In  the  other  type  of  cases,  the  suit  ia  not  concerned  with  a  fund 
or  property  at  all,  but  with  a  personal  liability.  Here  the  suit  ia  not 
a  class  suit  in  any  proper  sense.  We  may  call  it  the  spurious  class 
suit,  Hlustrations  of  this  type  of  suit  are  found  in  suits  by  or 
against  ibvoluntary  associations  brought  in  respect  of  some  legal 

■  American    Steel   etc.    Co.    v.    Wire  before  the  court."    Speulding  v.  Eren- 

Dntwen  ete.  Unions  (18B8)  W  Fed.  608.  eon  (1006)  149  Fed.  913,  916;  1  Fottar 

"Where  an  aasociation  with  many  mem-  Fed.  Pr.  aec.  48. 

bera   is  lepreeented  b;  a  committee  or  t  Smith    c.     SwormBtedt     (IBSS)     16 

regularly    appointed    oSicere.    if    such  How.   288,   U   L.   ed.  642,  cited  ante, 

repreeeutativeH  be  brought  in,  it  will  be  t  640,  ja  a  good  iUustnttiou  «I  tU*  cUw 

deemed  that  the  association,  a*  such,  is  «f  caeca. 
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liability  or  against  numerous  defendants  to  enjoin  a  threatmed 
injury.  Suits  for  injunction  against  strikes  and  other  fonns  of 
combinations  resulting  in  interference  with  trade  or  business  fall 
vithin  this  class  when  thej  are  prosecuted  in  the  form  of  class  suits. 
It  is  not  even  necessary  in  such  cases  that  the  numerous  defendants 
should  comprise  any  formal  aggregate  or  association  of  persons." 

Bights  of  Absent  Parties  ob  Affected  ly  Decree  in  Class  Suit. 

§  H9.  Effect  of  Decree  in  Class  Snlti  nnder  Engliili  Fraotloe. 

It  has  always  been  understood  in  the  English  chancery,  and  eppar 
ently  in  the  equity  courts  of  this  country,  that  the  decree  in  class 
suits  is  binding  on  all  the  persons  in  interest  whether  they  are  actu- 
ally before  the  court  or  not ;  at  least  this  is  so  where  the  interest  of 
those  persons  is  properly  represented  before  the  court.  Those  who 
are  actually  before  the  court  as  plaintiffs  or  defendants  are  considered 
and  treated  as  being  the  proper  legal  representatiTes  of  those  who  are 
absent  but  who  are  in  like  interest.  The  true  class  suit  in  fact  sup- 
plies an  instance  of  virtual  representation.  When  the  court  once  gets 
jurisdiction  over  the  subject-matter,  it  will  proceed  to  clean  up  every 
element  of  the  controversy,  as  it  affects  each  and  every  party  in 
interest ;  and  to  this  end  all  that  is  ueueeaary  ia  that  the  different  per- 
sons in  interest  shall  be  before  the  court  either  in  person  or  by  repre- 
sentation. Alt  is  obvious  that  the  court,  before  proceeding  against 
parties  who  are  such  by  representation  only,  will  take  care  to  see  that 
all  are  properly  and  fairly  repreeentdd.  /  This  has  always  been  fully 
insisted  on.*  Granting  that  the  idea  of  proceeding  against,  or  on 
behalf  of,  parties  who  are  such  by  representation  only  is  a  valid  one, 
— and  that  it  is  based  on  a  so\md  principle  of  jurisprudence  is  obvi- 
ous from  the  fact  that  in  many  cases  justice  could  not  otherwise  be 
administered, — it  follows  that  a  decree  entered  in  a  class  suit  must  of 
necessity  be  valid  and  binding  aa  to  all  Those  who  are  repreeented 
are  concluded  in  the  same  degree  and  to  the  same  extent  as  are  those 
who  are  actually  before  the  court  This  is  a  rational  and  just  conclu- 
sion, and  it  has  the  sanction  of  the  established  usage  of  the  English 
chancery.  The  jurisdiction  of  the  court  over  the  subject-matter 
enables  the  court  to  determine  the  rights  of  all  persons  to  the  prop- 
erty, provided  only  they  are  sufficiently  represented  before  the  court 

(Emuon  c.  SpaJdiiig(C.C.A.;  1907)    BO  Fed,   606,  are  illustratioDs  of  tUa 
150  Fed.  S23,  and   Americaa   Steel   etc.    class  of  caws. 
Co.  P.  Wire  Drawers,  etc.  Ualona  (1898)       »  Story  Eq.  PI.,  |  120. 
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g  WO.  BeMrratiim  in  Eqoity  RtUc  48. 

The  final  clause  in  equity  rule  48  ia  to  the  effect  that  "  the  decree 
shall  be  withont  prejudice  to  the  rights  and  claims  of  all  the  absent 
parties."  Just  what  ma;  be  the  meaning  of  this  language  is  not  very 
clear.  Probably  tJie  supreme  court,  in  framing  this  rule,  merely 
meant  here  to  give  expression  to  the  general  principle  of  jiiriapni- 
deuce  that  a  party  is  not  bound  by  a  decree  made  in  a  cause  to  which 
he  is  not  a  party.  If  the  rule  is  thus  interpreted,  it  Is  merely  a  state- 
ment of  accepted  doctrine,  and  it  makes  no  change  in  the  law.  In 
this  view  the  language  in  question  has  precisely  the  same  import  as 
the  closing  words  of  the  preceding  rule  -17,  which  provide  that  where 
the  court  proceeds  in  a  cause  without  a  necessary  (but  dispensable) 
party,  the  decree  shall  be  without  prejudice  to  the  rights  of  the 
absent  party.  It  is  reasonably  to  be  supposed  that  the  two  expres- 
sions are  to  be  construed  as  embodying  the  same  general  doctrine  and 
as  having  the  same  l^al  effect. 

Bnt  it  will  be  noted  that,  taken  literally,  this  closing  reservation  is 
inconsistent  with  the  English  practica  The  rule  plainly  says  that 
the  decree  shall  be  without  prejudice  to  the  rights  and  claims  of  all 
the  absent  parties,  the  term  "  absent  parties  "  evidently  referring  to 
those  who  are  represented  in  the  class  suit  but  who  are  not  personally 
i)efore  flie  court.  Accordingly,  it  has  sometimes  been  taken  for 
granted  that,  so  far  as  mere  words  go,  the  reservation  in  the  equity 
rule  modifies  the  accepted  English  doctrine.'"  If  this  conclusion  be 
right,  the  reservation  greatly  hampers  the  efficacy  of  the  class  suit  and 
really  to  a  great  extent  destroys  its  utility. 

§  561.  Prsctioe  of  Federal  Courts. 

But  what  have  the  federal  courts,  and  especially  the  supreme  court, 
done  with  this  reservation  or  proviso  in  equity  rule  48  ?  The  answer 
is  that  the  supreme  court  has  done  the  only  thing  that  could  properly 
be  done  under  the  circumstances,  namely,  it  has,  in  true  dass  suits, 
ignorrd  the  reservation,  or  at  least  that  interpretation  of  it  which 
would  have  the  effect  of  destroying  the  efficacy  of  the  class  suit. 
Thus,  in  Smith  v.  Swormstedt,  ante,  which  was  a  true  class  bill  in 
every  respect,  the  court  said:  "For  convenience,  therefore,  and  to 
prevent  a  failure  of  justice,  a  court  of  equity  permits  a  portion  of 
the  parties  in  interest  to  represent  the  entire  body,  and  the  decree 

i«  Amerion   Steel  etc.  Co.  V.   Wire  Dimwera  etc.  Union  (1898)  90  Fed.  G9H. 
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binds  all  of  them  the  saiue  as  if  all  were  before  the  court."  It  must  be 
eo.  Is  it  to  be  conceived  that,  after  a  court  of  equity  has  entertained 
a  class  bill  and  adjudicated  the  status  of  a  fund  or  otherwise  deter- 
mined rights  in  the  subject-matter,  the  same  things  can  be  rcliti- 
gated  by  others  who  are  in  the  same  right  aa  those  previouely  before 
the  court  and  who  were  represented  in  that  suit  ?  If  this  were  so,  a 
great  number  of  suits  might  be  brought  and  interminable  litigation 
would  ensue.  From  the  very  necessity  of  the  case,  the  first  suit  in 
which  the  different  interests  are  fairly  represented  must  be  conclu- 
sive. We  know  of  no  case  in  which  the  validity  of  this  principle  was 
ever  questioned.  Certainly,  no  person  has  ever  maintained  a  second 
bill  upon  a  matter  adjudged  in  any  true  clasa  bill.  Did  any  one  ever 
suppose  that,  when  a  creditors'  suit  has  been  properly  conducted  and 
the  assets  all  gathered  in  and  distributed,  a  creditor,  who  may  have 
failed  to  prove  bis  claim,  could  disturb  the  decree  in  that  suit  and 
renew  the  litigation  t  Clearly  he  cannot  do  so,  the  reservation  in 
equity  rule  48  to  the  contrary  notwithstanding. 

§  5S8.  Tme  ConttraotioB  of  Rule. 

It  results  then  that,  as  regards  true  class  suits,  the  reservation  in 
equity  rule  48  cannot  be  given  literal  effect,  and  the  language  of 
that  reservation  must  be  construed  simply  as  affirming  the  general 
principle  of  jurisprudence  that  a  person  is  not  bound  by  a  decree 
made  in  a  cause  to  which  he  is  not  a  party.  In  true  class  suits  each 
person  interested  in  the  fund  or  property  in  litigation  is  virtually  rep- 
resented before  the  court  and  is  an  actual  party  sub  modo.  He  is 
therefore  bound  as  a  party. 

Bat  there  is  certainly  one  class  of  cases  involving  numerous  parties 
in  which  the  reservation  of  the  equity  rule  is  applicable  in  its  full  and 
literal  sense.  This  is  the  spurious  class  suit,  the  suit  brought  by  or 
against  numerous  parties  in  respect  of  a  personal  liability.  If  relief 
is  sought  against  an  unincorporated  association  of  individuals  or 
against  numerous  defendants  who  are  acting  t<^ther,  it  is  obvious 
that  a  decree  entered  in  a  suit  against  a  few  only  cannot  be  effective 
against  others  who  are  not  actually  made  parties,  unless  and  until 
they  are  formally  broogfat  in  and  bound  by  the  decree ;  from  whence 
the  practice  has  grown  up  of  allowing  supplemental  proceedings,  in 
such  cases,  to  bring  in  persons  against  whom  it  becomes  desirable  to 
make  the  decree  binding.^' 
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Pariies  Plaintiff  and  Defendani. 

g  m.  AllgnmeiLt  of  Flaintiffi  Md  Defendanti, 

At  no  point  ia  tlic  divereity  between  the  praotice  at  law  and  id 
c<]iiitj  more  conspicuoua  than  in  regard  to  the  arrangemeDt  of  the 
parties.  In  legal  proceedings  the  rule  prevails  that  those  who  seek  to 
recover  iimet  be  made  plaintiffs  and  those  against  whom  recovery  is 
aoiight  must  be  made  defendants.  In  equitable  proceedings  this  is 
not  always  required.  The  court  of  equity  insists  on  having  before  it 
all  whose  interests  are  involved  in  the  controversy,  but  this  object 
being  attained  it  does  not  always  insist  that  ell  the  parties  entitled  t« 
relief,  or  seeking  relief,  shall  be  noniinally  trringed  as  plaintiffs,  nor 
conversely  that  all  against  whom  relief  is  obtainable  shall  be  named 
as  defendants.  This  requirement  the  court  of  equity  is  able  on  proper 
occasion  to  dispense  with,  because  of  the  nature  of  the  controvereies 
that  find  their  way  into  this  court  and  hecanse  of  the  chamcterietic 
flexibility  of  equitable  procedure.  Wb«i  the  eourt  of  equity  once 
assumes  jurisdiction,  it  proceeds,  on  equitable  principles,  to  determine 
the  whole  controversy,  and  bo  far  as  possible  it  settles  all  litigahle 
matters  connected  with  it.  He  who  seeks  equity  must  do  equity,  is  a 
fiLvored  maxim,  and  henoe  it  is  not  always  necessary  that  a  person 
should  be  nominally  a  plaintiff  in  order  to  get  relief,  nor  that 
be  should  be  nominally  a  defendant  in  order  to  have  relief  granted 
againet  him.  It  is  well  establislied  that  persons  named  as  co-defend- 
ants can  have  relief  administered  as  among  themselves,  where  such 
relief  is  conformable  to  the  case  made  in  the  bill  and  no  other  rule  is 
violated  by  granting  it.'" 

In  a  case  where  the  parties  are  not  aligned  as  plaintiffs  and  defend- 
ants strictly  according  to  tbeir  interesta,  the  court  may,  in  its 
discretion,  proceed  to  the  final  hearing.  The  parties  are  then 
arranged  according  to  their  interests,  and  relief  is  administered 
accordingly." 

§  S54.  Who  Shonld  B«  Joined  u  PlaintUTi. 

Yet  while  equity  does  not  always  insist  that  the  parties  shall  bt 
uouiinally  arranged  in  the  bill  with  precision  as  regards  their  adverse 

It  Boon  V.  Chiles  (1S36)  10  Pet.  ITT,       i>  Lalance,  etc.  Co.  r.  H«beniuii  Hto 
9  L.  ed.  388:   Piatt  e.  Oliver   (1842)   3   Co.  (18M)  03  Fed.  IVt. 
JlcUau  27,  Fed.  Cm.  No.  ll.llC;  Camp- 
bell V.  Junea  (1880)  2  Fed.  338. 
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interests,  it  is  nevertheless  true  that  reasoD'find  the  principles  of  good 
pleading  require  that  this  should  be  done  so  far  as  practicable.  The 
exception  that  equity  permits  pertains  rather  to  cases  where  property 
rights  and  iutereet^  are  involved.  Here  if  equity  has  jurisdiction  of 
the  subject-matter,  it  will  decree  among  all  as  appears  to  be  right. 
It  is  plain  that  where  a  suit  in  equity  is  directed  merely  to  the 
enforcement  of  a  purely  persoiuil  liability,  the  same  ressons  that 
apply  at  law  should  be  given  weight,  and  the  parties  should  be 
arranged  as  plaintiffs  or  defendants  according  to  their  respective 
interests.  Hence  it  may  still  be  laid  down  aa  a  good  rule  for  the  guid- 
ance of  the  pleader  that  all  those  whoee  intereats  arq  both  {n  harmoi^ 
with  each  other  and  adverse  to  the  interests  of  tlie  defendants  shotild 
be  joined  as  plaintiffs.  And  none  oAiera  should  be  joined.**  It  has 
been  held  that  permission  to  amend  a  bill  should  be  denied  where 
the  sole  object  of  the  amendment  is  to  add,  as  new  parties  plaintiff, 
persons  whose  interests  conflict  with  that  of  the  actual  plaintiff.*' 

g  988.  Oeneral  Bvle. 

No  broad  principle  of  much  value  can  be  laid  down  for  the  pur- 
pose of  defining  the  interest  that  will  require  a  party  to  b&  joined 
as  a  plaintiff  in  any  given  case.  This  is  a  matter  largely  dependent 
on  the  particiilar  facts.  Generally,  it  may  be  said,  if  a  person  has 
such  fln  interest  in  the  controversy  as  justifies  or  requires  that  he  bo 
made  a  party  on  one  side  or  the  other,  and  that  interest  is  adverse  to 
the  interest  of  the  defendant,  then  he  should  be  joined  as  a  plaintiff, 
provided  he  consents  to  occupy  the  role  of  a  plaintiff.  The  fact  that 
an  interested  party  refuses  to  allow  his  name  to  be  used  as  a  plaintiff 
is,  of  course,  sufficient  to  justify  others  who  are  entitled  to  sue  in 
the  same  right  to  proceed  by  joining  that  party  as  a  defendant,**  In 
the  cases  noted  below,  particular  persons  or  pflrties  were  held  to  have 
sufficient  interest  to  justify  their  joinder  as  plnintiffs.*' 

Persons  who  have  no  community  of  interest,  each  having  a  sub- 
stantially separate  cause  of  action  against  a  common  defendant,  can- 
not join  as  plaintiffs  in  a  common  suit.** 

14  Bonce     e.     Gallagher     (I88T)     5  (C.  C.  A.:  1S96)  81  FmI,  14.  28  V.  C. 

Blatcbf.  4S!,  Fed.  Caa.  No.  S.ISS.  A.   30fl:   Laii;;don   r.   Branch    (IS88)    37 

isParaons      P.      Lyman       (1860)      4  Fed.  441).  2  L.R.A.  120;  Osborne  r.  Wfs- 

Blktcbf.  488,  Fed.  Caa.  No.  10,TTS.  conain  Tent.  R.  Co.   (IS90)   43  Fed.  824. 

i«Wisner  v.   Ogden    (1S2T)    4   (Vuh.  it  Schulenberft-Boecluler   Lumber   Co. 

C.  C.  631,  Fed.  Ca».  No.  17,614.  u.  Town  of  Hayward    (1884)    80  Fed. 

IT  Kellaj'  v.  Boettcber  (IMS)  86  Fed.  4SS. 
56,  £9  C.  0.  A.  14)  Om»Tj  v.  Otntaof 
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§  666.  How  Question  of  Misjoiader  Baiaed. 

Dcinnrrer  for  misjoinder  of  parties  plaintiff  ie  the  proper  means 
Itv  wliicli  to  test  tLe  question  whether  one  or  more  of  several  plaiu- 
lifTs  have  such  an  interest  in  the  subject-matter  of  the  suit  as  to  jus- 
tify joining  them  in  the  hilL'* 

g  657.  Who  Should  Be  Joined  ai  Sefendanta. 

All  interested  and  proper  parties  who  do  not  seek  relief  and  who 
are  not  entitled  to  relief  should  be  made  defendants.  All  are  to  be 
put  in  this  category  who  are  not  active  agents  in  the  suit  A  party 
who  is  made  such  merely  in  order  that  he  may  be  held  bound  by  the 
decree,  and  all  who  are  joined  for  collateral  purposes  only,  as,  for 
instance,  for  purposes  of  discovery,  should  be  made  defendants.'" 
Where  an  executor  or  administrator  refuses  to  sue  or  where  he  can- 
not properly  join  as  a  plaintiff  in  the  bill,  he  may  be  made  a  defend- 
ant in  a  suit  brought  by  his  fellow.^'  One  against  whom  neither 
relief  nor  discovery  is  asked  should  not  be  joined  ae  a  defendant ;  and 
if  he  is  so  joined,  a  demurrer  for  misjoinder  of  parties  defendant 
will  lie." 

g  868.  When  Infants  Joined  as  Defendant!. 

As  r^arda  the  joining  of  infants  as  parties  plaintiff  or  defendant 
the  role  prevails  that,  if  there  is  any  room  for  choice,  they  should  Iw 
made  defendants  and  not  plaintiffs.  The  reason  for  this  rule  is  found 
in  the  fact  that  the  court  can  more  easily  and  certainly  protect  the 
infant  when  it  is  in  the  attitude  of  a  defendant  than  when  it  occupies 
the  role  of  a  plaintiff.  Infants  should  never  be  joined  as  co-plaintiffs 
with  adult  parties  who  are  adversely  interested." 

Arrangement  of  Parties  as  Affecting  Juriadiction, 

§  669.  Tnrisdiotion  Depends  on  Ali8>nnient  Aooording  to  Interest. 

The  most  important  aspect  of  the  matter  of  the  placing  of  the 
parties,  as  plaintiffs  or  defendants,  is  that  which  is  concerned  with 

"Dvgett  V.  Florida  R.  Co.  (I8TS)  C.  A.;  1906)  80  C.  C.  A.  B27,  161  Fed. 
n  D.  R  72,  26  L.  ed.  301.  ISff. 

i«  nnif«d    States     r.     Coal    Dealer*       *i  United  8tat«a  v.  Pratt  Coal  ft  Coke 
Au'n    (IS08)    SIS  F«).  2B2;   Tnion  Mill   Co.   (1S83]   18  Fed.  T08. 
k  Mining  Co.  c.  Dangberg    (1BST)    Rl       ■■  McGavocIc  v.  Bell  (1SQ6)  3  Coldw. 
Fed.  73i  Newoombe  r.  Murray   (IRfiei    SZl :    Thompaon    n.    Hebane    (ISTl)    4 
TT  P«d.  402.  HeUk.  370;  Davidson  v.  Bowden  (1867) 

ti  Monmouth  Inv.  Co.  v.  Meana   <C.  8  Sneed  130. 
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the  question  of  jurisdiction  in  cases  where  jurisdiction  is  dependent 
on  the  diverse  citizenship  of  the  parties.  The  statute  conferring 
jurisdiction  on  the  circuit  court  in  caaes  where  there  is  a  controversy 
between  citizens  of  different  states  means,  and  has  been  construed  to 
mean,  that  the  jurisdiction  exists  when  the  parties  interested  on  one 
side  of  the  controversy  are  citizens  of  a  different  state  from  that  of 
the  parties  interested  on  the  other  aide.  Now  we  have  already  seen 
that,  under  the  loose  rules  of  equity  practice,  a  party  interested  on  the 
same  side  of  the  controversy  as  the  plaintiff  may  not  infrequently  be 
found,  so  far  as  the  arrangement  of  the  bill  is  concerned,  on  the  side 
of  the  defendants.  The  statute  does  not  refer  to  this  casual  arrange- 
ment of  the  parties,  but  regards  the  parties  as  being  divided  into 
classes  according  to  their  actual  interest  in  the  controversy.  It  results 
that,  in  every  ease  where  jurisdiction  depends  on  citizenship  or 
residence,  the  actual  arrangement  of  the  parties  on  the  record,  that 
is,  whether  they  are  nominally  plaintiffs  or  defendants,  ie  to  be  dis- 
regarded; and  the  question  of  jurisdiction  is  to  be  determined  by 
their  actual  relations  to  each  other  as  sho^i-n  by  the  pleadings  and  the 
facts  of.  the  case.  The  following  decisions  show  how  this  works  in 
practical  application.  Many  of  these  cases  also  incidentally  illustrate 
the  interest  the  respective  parties  are  required  to  have,  in  their 
capacity  as  plaintiffs  or  defendants.'* 

Removal  Cote*  (1879)  100  U.  S.  4S7.  2S  L.  ed.  593:  Tbe  genenl  principle  woa 
here  first  laid  dovn  in  r^fftrd  to  removal  muses  »i  follows :  "  For  the  purpn^p* 
of  a  removal  tiie  matter  in  dispute  may  be  ascertained,  and  the  parties  to  tin 
suit  arranged  on  opposite  sides  of  that  dispute,  If  in  such  arranjKement  it 
appears  that  those  on  one  side  are  all  citizens  of  different  statM  from  those  on 
the  other,  the  suit  may  be  removed." 

The  same  principle  has  subsequently  been  applied  not  only  in 
removal  cases  but  in  cases  where  the  question  is  one  of  the  original 
jurisdiction  of  the  court. 

1.  Pacific  R.  Co.  t>.  Setehum  (18TB)  101  U.  B.  289,  25  L.  ed.  0.^2:  This  was 
a  foreclosure  suit  brought  by  Ketchum,  a  holder  of  bonds,  against  the  mort- 

itCiltev  a.  Patten  (ISM)  62  Fed.  289,  26  L.  ed.  932;  WilHon  r.  Onvego 
498;  Salt  Co.  v.  Brigel  {1S95)  31  U.  Tp.  (ISM)  16)  U.  R.  56,  U  Sup.  Ct. 
S.  App.  ''Oa,  14  C.  C;  a.  STT,  ar  Fed.  259,  se  L.  ed.  70;  Shtpp  1:  Williams 
626;  Perin  c.  Megibben  (1892)  63  Fed.  (I8B4)  10  C.  C.  A.  247,  62  Fed.  4;  Old 
86.  3  C.  C.  A.  443;  Board  e.  Blair  Colony  Triiat  C^o.  r.  Atlanta  Ry.  Co. 
(1896)  TO  Fed.  414;  Consolidated  Water  (1890)  100  Fed.  799;  Manrrels  r.  Brew- 
Co.  I'.  Babcock  (1896)  76  Fed.  243;  ing  Co.  (1892)  53  Fed.  613:  Smith  v. 
Mcver  P.  Construction  Co.  (1879)  100  J.von  (18901  133  U.  S.  315.  10  Sup.  Ct. 
V.'s.  457.  408.  26  L.  ed.  663.  5flT;  Rail-  3(13,  XI  L.  ed.  635;  B«»ton.  etc.  Co.  v. 
road  Co.  v.  Ketchum  (1870)   IQl  U.  8.  City  of  BMine  (1869)   97  Fed.  617. 
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gagor  and  the  trustee  under  the  mortgage.  The  plaintiff  and  the  tnuteea  wera 
citiieDH  at  the  state  of  New  York.  The  mortgagor  was  a  corporation  of  His- 
nouri,  aod  the  suit  n'aa  brought  in  one  of  tlie  circuit  courts  of  the  United  States 
tor  the  e&stem  diBtrict  of  Missouri.  'J  lie  juri»diction  was  wholly  dependent 
upon  the  tact  that  all  the  parties  on  one  slite  of  the  controverBy  were  citleena 
ol  different  states  from  those  on  the  other.  As  tlie  parties  were  armnged  hj  the 
pleader,  this  diversity  did  not  exist,  and  there  was  no  jurisdiction.  It  appeared, 
hou-eier,  that  the  trustees  were  necessary  parties,  because  the  legal  title  to  tlie 
mortgaged  property  was  in  them,  and  tbey  were  made  defendants  because,  doubt- 
ing tbeir  authority,  they  had  declined  to  institute  foreclosure  proceedings.  There 
were  no  aTerments  In  the  bill  indicating  any  antagonlim  between  the  trustees 
and  the  beneflciariea  under  the  mortgages.  The  court  held  that  the  trustees 
should  be  arranged  on  the  same  side  of  the  dispute  as  the  plaintiff,  and  it 
thereby  sustained  the  jurisdiction. 

2.  Fini  Xat.  Bank  v.  Sadford  Trust  Co.  (1897)  26  C.  C.  A.  1,  80  Fed.  569: 
In  one  aspect  this  case  resembled  the  preceding  ease,  but  It  differed  in  another. 
One  beneflciary  of  a  mortgage  Bled  a  bill  to  foreclose,  the  tniitee  having  refuse.l 
to  do  so.  The  tniHtee  was  made  a  party  defendant.  The  bill  was  not  a  simple 
foreclosure  but  aUo  sought  to  exclude  the  other  beueBciaries  from  sharing. 
The  effect  of  this  was  tu  question  the  right  of  the  trustee  under  the  mortgage. 
The  result  was  (hat  the  trustee  was  really  opposed  in  interest  to  the  beneficiary 
who  filed  the  bill. 

3.  Blaekloek  v.  Small  (I88S)  IZT  U.  a  M,  82  L.  ed.  TO:  A  bond  for  the 
payment  of  money,  secured  by  a  mortgage  on  real  pro]«rty,  waa  assigned  to  B 
as  trustee  for  C,  D,  and  E.  The  bond  was  paid  off  in  Confederate  money,  and 
the  mortgage  was  released.  Subsequently  C  and  D,  beneficiaries  of  the  trust, 
filed  a  bill  to  have  tbis  satisfaction  set  aside  and  to  enforce  the  trust.  E,  one 
of  the  beneficiaries,  was  named  as  a  defendant.  It  was  held  that  although  noin- 
inally  made  a  defendant,  her  interest  was  with  the  plaintiffs  and  she  waa  to  be 
no  considered  for  jurisdictional  purposes." 

4.  PittOiurgh  etc.  B.  Co.  v.  Baltimore  etc.  R.  Co.  (18M)  10  C.  C.  A.  20.  «l 
Fed.  709:  A  railroad  company,  being  a  corporation  of  the  state  of  Maryland, 
sued  two  other  railroads,  both  being  corporations  of  the  stats  of  Ohio.  The 
relief  sought  was  an  accounting  under  a  contract.  It  appeared  that  one  of  the 
defendant  railroads  was  in  lilce  interest  with  the  plaintiff,  and  the  decree  of  the 
circuit  court  was  In  its  favor  as  well  as  in  favor  of  the  plaintiff,  both  being 
girea  relief  against  the  other  defendant  company.  It  was  held  that  the  requisite 
ilivcrsitj  of  citisenship  did  not  exist,  and  in  the  circuit  court  of  appeals  the 
Huit  was  ordered  to  be  dismissed.  Said  Lurton,  Circuit  Judge:  "In  deter- 
mining a  question  of  jurisdiction,  where  it  depends  upon  citisenship,  it  is  unim- 
jiortant  that  the  pleader  has  put  a  particular  party  upon  the  one  or  the  other 
side  of  the  case.  Jurisdiction  in  such  cases  depends,  not  upon  an  arbitrary 
arrangement  of  the  parties  made  by  the  pleader,  but  upon  their  arrangement 
according  to  interest.  If,  when  arranged  by  interest  in  the  litigated  question, 
all  on  one  side  are  citli^ens  of  a  state  other  than  that  of  those  on  the  otber 
side,  then  jurisdiction  exists," 

B.  Johiuon  V.  Ford  (1001)  109  Fed.  501:  A  legatee  under  the  will  of  her 
father  brought  suit  against  the  executor  and  other  legatees,  being  also  heirs 

iCAyres  e.  Wiswall   (1864)   112  U.  S.    187,  28  L,  ed.  603. 
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of  her  father,  to  enforce  adminUtnltion.  The  defentUnt  Icpitec*  were  m&de 
deleitdMitt  becaaM,  It  traa  averred,  the;  refuwd  to  join  •■  plaintiffs.  It  wAb  held 
that  they  were  in  like  Interest  with  the  plaintiff,  and  the  fact  that  they  were 
citisen*  of  tbe  tame  Itate  aa  the  principal  defendant,  the  cMCutor,  detated 
the  juriM]lcticin  of  the  court.  The  d renin «tauoe  that  they  had  refuMd  to  join 
aa  plaintiff*  did  not  alter  the  caae.x 

8.  Joseph  Dry  Oooda  Co.  «.  Beeht  (1B03)  tfT  C.  C.  A.  M,  190  Fed.  760:  The 
purpoM  of  the  bill  waa  to  enforce  ■pecifti!  pertormanoe  of  a  contract  and  to 
collect  a  debt.  The  contract  in  queation  had  been  made  bj  one  of  the  defendanta 
(against  whom  tbe  plaintiff  longht  to  enforce  It)  and  a  Arm  of  whieh  Uie  plain- 
tiff waa  a  member.  Another  member  of  thia  firm  waa  alao  named  aa  a  defend- 
aot.  It  waa  held  that  thie  latter  party  waa  in  reality  on  the  aame  aide  of  tbe 
controveray  aa  the  plaintiff  ao  far  aa  intereat  waa  concerned;  and  Inasmuch  as 
he  waa  a  citizen  of  the  aame  atatK  aa  the  defendanta,  the  anit  waa  dtnnlsaiid. 

g  560.  B«Bmi^;em«nt  of  Fartiei  to  Defeat  7iirudlotloa. 

Where  jurisdiction  is  abown  b;  the  pleadings  and  b;  the  trrlOge- 
ment  of  the  parties  in  the  bill,  a  defendant  who  insists  on  rearranging 
the  parties  differently  so  that  jurisdiction  may  be  made  thereby  to 
fail,  mnst  make  a  clear  showing  in  favor  of  the  propriety  of  so  doing. 
Where  the  facts  stated  leave  it  donbtfid  whether  a  particular  party 
shotitd  be  aligned  on  one  aide  or  tbe  other,  the  court  ia  inclined  to 
favor  the  division  adopted  by  the  plaintiff.'^ 

§  661.  Placing  of  ITomiiLal  Parties  Immaterial. 

Persons  who  are  purely  formal  or  nominal  parties  may  be  omitt«d 
or  transposed  in  the  pleadings,  or  they  may  be  joined  aa  plaintiffs  or 
defendants  indifferently,  without  affecting  the  jurisdiction  in  any 
way.  Theae  are  not  to  be  considered  in  connection  with  jurisdiction 
at  aU." 

><  See,   under   former   judiciary   act,  Missouri  etc.  R.  Co.  (1886)  27  Fed.  t; 

Wianer  f.  Of^eo   (1827)  4  Wash.  C.  C.  Beese  t.  Zlnn   (IMW)    103  Fed.  97. 

031,  Fed.  Cks.  No.  17,914,  where  it  was  Where  a  state  or  one  of  iU  offlciala  is 

lield  that  the  fact  that  a  party  in  like  a  mpre  figurehead,  a  nominal  party,  to 

>nt«reet  with   plaintiff  refused  to  join,  a  auit  on  a  aheritTs  or  administm' tor's 

wan  a  good   reason   for  making  him   a  bond,  or  an  action  is  instituted  in  the 

defendant    and    that    for    jurisdictional  name  of  the  United  Rtntes  raanihal  on 

purposes  such  party  would  be  considered  an  attachment  bond,  the  real  party  in 

a  real  defendant.  interest  is  taken   into    account    on  the 

iiReaTia   v.   Reani    (1899)    98    Fed.  question  of  citizenship,  notwithstanding 

14S.  the  (.'•'neral  rule  that  thp  jurindicHon  of 

"Wormley    p.    Wormley     (1823)     8  the  federal  courts  depends,  not  on  the 

Wheat.  421,  461,  6  L.  ed.  661;  Removal  relative    situation    of   the    parties   con- 

Caaes   (1879)    100  U.   B.  467,  M  L.  Od.  cemed   In   interest,  tnit  on  the  n-lativo 

503;    Railroad   Co.   p.   Ketchum    (1879)  situation   of   the   parties   named   in   the 

101  V.  S.  28B,  2S  L.  Bd.  932;  Walden  p.  reeorxl.  Mexican  Cent.  R.  Co.  r.  Eckman 

Skinner  (1879)   lOi  II.  f!.  577,  25  L.  ed.  (1903)    187  U.  B.  429,    47    L.  ed.    24.5; 

963;    Barter  n.   Kernochan    (1880)    103  BUte  v.  Baldwin   (1884)  B  Bup.  Ct.  278, 

U.   S.  068,   26   L.  ed.  411;    Barry   t>.  112  U.  B.  480,  28  L.  ed.  8SS. 
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1.  Arapahoe  County  c.  KofUM  ete.  R.  Co.  (18TT)  i  Dill.  2'1,  Fed.  Cu.  No. 
SOS:  In  this  CAM  the  qucstioii  ot  jnrisdktifm  na  tfTeeted  by  the  poaitioD  occu- 
pied on  the  record  b?  nomiiuil  or  forni»l  p^rtief  bfok  in  connection  with  m 
removal.  Mr.  Justice  Miller,  at  circuit,  painted  out  that  if  the  citiMnohip  of 
peraont  joined  in  tlie  mit  but  not  having  a  real  interest  in  the  oontrorerBy 
waB  permitted  to  affect  juriadiction  almoet  anj*  plaintiff  could  get  into  the 
federal  court  or  keep  out  as  he  should  tec  lit,  merely  t^  the  device  of  joining 
Buch  parties  as  plaintiff  or  defendant  as  the  circumatancea  might  require. 
Said  he:  "It  would  be  a  very  daD|;erouB  doctrine,  one  utterl,T  destructive  of 
the  righU  which  a  man  has  to  go  into  the  federal  courts  on  account  of  his 
citiKUship,  If  the  plaintiff  in  the  caae  In  instituting  his  suit  can,  without  any 
right  or  i«as(Hi  or  just  cause,  and  with  the  express  declaration  that  he  asks 
no  relief  from  than,  join  persons  who  have  not  the  requisite  citizenship,  and 
therdty  destrc^  the  rights  of  the  parties  in  federal  courts.  We  must,  there- 
fore, be  astute  not  to  permit  devices  to  become  successful  which  are  used  foi 
the  veiT  purpose  of  destroying  that  right." 

§  668.  Amugement  of  Partiet  in  BtockhsUen'  Suit. 

Consi  deration  of  the  proper  alignment  of  parties  widi  aview  to  r 
determination  of  the  question  of  jurisdiction  ia  frequently  necessary 
in  suits  brought  bj  stockholders  in  the  right  of  their  corporation. 
Inasmuch  as  these  suits  are  always  technically  based  on  a  rigbi 
of  action  primarily  vested  in  the  corporation  itself,  it  has  been  sug- 
gested that,  in  theory,  the  corporation  ought  always  to  be  treated  as 
being  in  the  same  right  with  the  actual  plaintiff  stockholder.*"  But 
this  is  untenable.  The  true  rule  is  apparently  found  in  the  proposi- 
tion that  in  a  suit  in  cqui^,  instituted  by  a  stockholder  in  his  own 
name  but  upon  a  right  of  action  existing  in  his  corporation,  the  stock- 
holder's corporation  will  be  aligned  with  the  defendants  whenever 
the  officers  or  persons  controlling  the  corporation  are  shown  to  be 
opposed  to  the  object  sought  by  the  complaining  stockholder,  and 
when  such  opposition  does  not  appeal  the  stockholder's  corporation 
will  be  aligned  with  the  complainant  in  the  suit.  In  other  words,  it 
is  not  so  much  the  actual  interest  in  the  fruits  of  the  suit  that  deter- 
mines the  alignment  of  the  parties  as  it  is  the  position  of  the  corpo- 
ration as  shown  in  the  record.  The  following  decisions  abundantly 
support  this  conohision : 

1.  Orecnteood  •'.  FreifthI  Co.  (1881)  lOB  U.  H-  13,  S6  L.  »d.  081:  The  bill  wai 
Sled  by  a  citizen  of  New  York  agaiiut  bis  company,  a  corporation  of  Massa- 

■  0  See  De  Neufrille  v.  New  York,  etc.  (1004)   132  Fed.  252,  201.    The  criticism 

R.  Co.   ( 1807 )   26  C.  C.  A.  300.  81  Fed.  does  not  gn  to  the  r«sult  reached  la  that 

10.     1'his  decision  is  analysed  and  the  ease,  but  only  1»  tlic  •.'niiinJ  stated  in 

itlnaa   rmlmdied   in   the   opinion  on   the  the  optninn.    The  point  of  the  criticisn 

point  in  question  are  subjected  to  criti-  ae<<inH  to  be  well  taken, 
ciam  in  Oroel  r.  United    Electric    Co, 
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chuaetU,  Mid  oUwr  defenduiU  of  the  auue  at$.tB.  The  suit  nu  brought  in 
Uw  right  of  the  compuif,  the  offleers  hftving  refused  to  sue  in  its  name.  The 
bill  yna  Bustalned,  the  oompeay  In  question  being  treated  sub  tiUntio  am  if 
properly  aligned' with  the  other  defendants.  Had  it  been  ccnoeived  that  tha 
corapan]'  should  be  aligned  with  the  plaintiff,  because  ot  identity  of  interest, 
jurisdiction  would  have  failed. 

2.  flete  Jer'tjf  Cent.  R.  Co.  v.  ITtll*  (ISSfi)  113  U.  S.  249,  2S  L.  ed.  M9;  In 
this  case  jurisdiction  depended  on  aligning  the  company  in  whose  right  the 
suit  was  brought  with  the  stockholder  plaintiff,  but  the  court  refused  to  enter- 
tain the  suit  and  remanded  it  to  the  st&te  ccnrt  where  It  had  originated.  The 
corporation  itaeif  was  named  as  a  defendant  in  the  bill,  and  in  Its  answer  It 
united  with  the  defendant  directors  in  denying  the  illegality  of  the  acts  con- 
plalned  of. 

3.  Oroel  v.  United  Ekctrio  Co.  (1904)  132  Fed.  2G2:  The  pUlnUff,  a  eltben 
of  New  Jersey,  and  a  stockholder  in  the  £.  company,  a  corporation  ot  that 
atat«,  sued  in  its  right  to  have  an  accounting  against  a  corporation  of  the  state 
of  Pennsylvania.  The  E.  company  was  named  as  a  co-defendant  with  the  Penn- 
sylvania company,  but  jurisdiction  depended  on  its  being  aligned  in  interest 
with  the  plaintiff.  It  appeared  that  the  officers  of  the  E.  company  were  antag- 
onistic to  the  suit  and  bad  refused,  on  proper  demand,  to  institute  the  same 
in  the  name  of  the  corporation.  It  was  held  that  the  corporation  must  be 
considered  a  defendant,  and  jurisdiction  accordingly  failed.  The  attitude  of 
the  corporation.  It  was  reasoned,  was  determined  by  the  attitude  of  its  officers, 
and  inasmuch  as  these  were  shown  to  be  hostile  to  the  suit,  the  corporation 
was  treated  as  an  adverse  party.'* 

4.  HvttOH  «.  yotepA  Bancroft  d  Bona  Co.  (1896)  77  Fed.  481:  This  was  a 
case  in  which  the  company,  in  whose  right  the  stockholders'  suit  was  brought, 
admitted  in  its  answer  practically  all  the  all^^tiona  of  the  bill.  By  the  atti- 
tude which  it  thus  assumed  on  the  record,  the  stockholders'  company  identified 
its  interest  with  the  plaintiff  and  indicated  a  willingness  to  accept  the  relid 
which  the  bill  sought  in  Its  favor.  The  defendant  companj'  was  therefore 
aligned  in  interest  with  the  plaintiff.  It  is  to  be  observed  of  this  case  that  the 
situation  here  before  the  court  would  rarely  arise  if  the  ninety-fourth  equity 
rule  were  enforced,  which  requires  the  plaintiff  stockholder,  as  a  condition 
precedent  to  the  right  to  maintain  the  suit,  to  demand  of  the  directors  of  the 
company  that  th^  themselves  bring  suit  in  the  cixnpany's  name.  Where  the 
directors,  in  breach  of  their  trust,  refuse  to  let  the  corporation  sue.  It  will 
generally  be  found  that  they  so  far  control  the  c«rporati<»  as  to  determine  a 
hostile  attitude  for  the  corporation  in  the  suit. 

&..De  NeufmOe  v.  Veto  York,  etc.  R.  Co.  {C.  C.  A.;  1897)  E6  C.  C.  A.  308, 
81  Fed.  10:  In  this  case  a  stockholder  of  the  N.  company  brought  suit,  in  the 
right  of  that  company,  against  its  directors  and  against  the  C.  company,  alleging 
that,  by  the  fraudulent  devices  of  the  defendants,  said  company  had  been  stripped 

I*  Other  cases  fn  which  the  plaintiff's  (1902)    US  Fed.  90,  fiS  C.  C.   A.    048; 

company.  In  whose  right  the  suit   was  Kedfield  c.  Baltimore,  etc.  R.  Co.  (1903) 

brought,  has  been  aligned  with  the  other  IZi  Fed.  S2ft;  New  Albany  Waterworks 

defeMante,    are    the    following:       East  v.    Louisville   Banking  Co.    (1003)    122 

Tennessee,  etc.  R,  Co.  e.  Grayson  (1886)  Fed.  770,  S8C.  C.  A.  676. 

lift  U.  8.  240,  7  Sup.  Ct.  ISO,  30  L.  ed.  Contra,  lAXata  v.  Parrot   (1901)    111 

^;  MacOinness  p.  Boston,  eU.  Uin.  Co.  Fed.  241, 
Eq.  Prac.  Vol,  i.— 23, 
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of  ita  property  uid  the  ume  had  become  vested  in  the  C.  Mmpui;.  In  order 
to  support  jurlBdiction,  it  wm  necewary  to  align  the  N.  company  with  the 
other  defeDdanti.  The  jurisdictioii  waa  supported,  but  on  the  wrong  ground. 
The  court  thought  that  sb  a.  matter  of  general  principle  the  eranpany  in  whose 
right  the  stockholder's  suit  is  brought  stiould  always  be  aligned  with  the  plain' 
liff  because  of  an  identity  of  interest  This  rule  would  have  destroyed  juris- 
diction in  that  ease.  But  the  court  also  thought  that  under  the  ninety-fourth 
rule  the  bill  could  be  maintained,  the  authorities  having  here,  in  effect,  ao  the 
court  considered,  established  an  exception  to  the  wholeatHne  rule  requiring  par. 
tiea  to  be  aligned  according  to  interest.  But  thie  seona  not  to  be  the  correct 
view.  Prima  facte,  the  corporation  in  whose  right  the  suit  is  brought  and 
which  is  named  as  a  defendant  in  the  bill  should  be  treated  aa  properly  aligned 
with  the  defenilants.  This  ia  rendered  conclusive  if  the  corporation,  aa  uauallj 
happens,  asaumee  a  hostile  attitude  towarda  the  plaintiff.  But  if,  aa  happened 
in  the  Button  case,  eupro,  the  corporation  identifies  ita  Intereat  with  the  plaintiff, 
it  may  properly  be  aligned  with  the  plaintiff  in  order  to  sustain  the  jurisdiction. 
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I  B9\.  Duplicate  Writ  for  Defendant  Living  In  Other  Diatrict. 

602.  Aliaa  Writ  of  Subpoena. 

'^63.  Form  of  Writ  agaliut  Defeadaot  Sued  In  RepmentatiTe  Capaoi^. 

b.  Sendee  of  Bobpoena: 

SM.  By  Wbom  Berriee  Maj  Be  Hade. 

69S.  Mode  of  Berrlce. 

506.  What  le  Place  of  Abode. 

se7.  Serriee  beTond  Jurudiction  of  Court, 

60S.  Waiver  of  Defective  Service. 

fi90.  Service  on  Corpotation. 

eOO.  Dereliction  of  Corporate  OSoer. 

601.  Service  on  Infant. 
0.  The  Return: 

602.  Return  Day. 

603.  Return  of  Proueaa. 

604.  Sufficiency  of  Return. 

605.  Return  of  Service  by  LeaTit^  Copy. 
006.    Amendment  o(  Return. 

0VT.  Concluaivenew  of  Recital  of  Facta  in  Retora. 

008.  Recital  of  Serrice  on  Officer  or  Agmt. 

600.  Impeaching  Return  on  Queatlon  of  Competency  of  Agcat. 

610.  Form  of  Order  Vacating  Service. 

2tf«iD  Proo«*a. 

611.  Additional  Proceea  Necessary  for  New  Farflca. 

612.  New  Proeem  on  Supplemental  Proeeedinga  altar  DMiati 

Solicitors  and  Counsel. 
§  S63,  Employment  of  Bolioitw. 

Ordinarily  the  first  step  looking  towards  the  institution  of  a  soit 
in  equity  in  behalf  of  any  person  is  the  employment  by  him,  or  by 
some  one  rightly  acting  in  his  behalf,  of  a  skilled  legal  adnser.  Of 
course  a  person  who  labors  under  no  disability  can  prefer  a  bill  in 
equity  in  propria  persona  without  professional  assistance,  but  this  is 
rarely  advisable  Even  where  the  plaintiff  is  himself  learned  in  the 
law  and  intends  to  conduct  the  suit  personally,  he  will  nsually  procure 
another  to  act  as  his  nominal  l^^l  representatiTe. 

g  664.  Fnnotioii  of  BoUoitor. 

tTnder  the  English  practice  there  were  two  sorts  of  lawyars  who 
were  recognized  as  having  authority  to  represent  clients  in  the 
chancery  court.  The  solicitor  was  the  active  managing  agent  in  tiie 
litigation  in  all  matters  pertaining  to  the  external  copduct  of  the 
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suit.  He  it  was  to  whom  authority  had  to  bo  given,  in  the  firat 
iustance,  to  institute  the  suit  Ke  was  supposed  to  draw  tlio  bill, 
and  it  was  his  duty  to  attend  to  all  the  steps  incident  to  the  coin- 
mencement  of  the  suit,  to  see  that  the  right  process  and  proper 
notices  ware  issued,  and  to  attend  to  all  incidental  proceedings  in  the 
course  of  litigation.  The  lolieitor  was  in  fact  the  actual  agent  of  the 
plaintiff  in  the  conduct  of  the  suit. 

g  56S.  Fuiuitio&  af  Couuel. 

The  second  class  of  skilled  lawyers  concerned  in  the  conduct  of 
chancery  suits  were  counsel.  Couusel  i-epreseut  the  litiganto  before 
the  court,  being  a  sort  of  iutormediary  between  the  solicitor  and  the 
chancellor.  The  relation  between  the  solicitor  in  chancery  and  the 
counsel  is  analogous  to  that  between  the  attorney  at  law  and  the  bar- 
rister. As  the  attorney  at  law  was  permitted  and  accustomed  to  act 
as  solicitor  iu  chancery,  so  the  barrister  was  authorized  to  appear  as 
counsel  in  chancery  causra.  In  fact  the  word  counsel  as  now  used  in 
England  refers  to  and  implies  a  barrister.  The  counsel  in  an  equity 
cause  is  responsible  for  the  pleadings  and  he  is  required  to  give  his 
approval  to  the  bill  by  signing  it'  Chving  to  this  requirement  of  the 
li^nglish  practice,  the  bill,  though  in  theory  drawn  by  a  solicitor,  was 
often  in  fact  prepared  by  counsel  himaelf.' 

§  586.  Solicitor  and  Counsel  in  Federal  FnotlDe, 

In  the  federal  courts  the  formal  distinction  between  solicitor 
and  counsel  is  not  of  great  importance,  but  attention  is  rightly  paid 
to  it  by  those  who  are  pleased  to  defer  to  traditional  usage.  Besides, 
it  not  infrequently  happens,  in  suits  where  several  lawyers  are 
employed,  that  the  distinction  between  solicitor  and  counsel  expresses 
nicely  enough  their  actual  relations  to  the  litigation  and  to  each 
other.  But  the  distinction  is  purely  conventional  and  formal.  Those 
who  act  as  solicitors  are  not  confined  to  acting  in  that  capacity. 
Those  who  act  as  counsel  may  also  act  as  solicitors.    In  other  words, 

1  Eqnitj  Rule  24.  the  bill  should  be  prepared,  as  well  «■ 

*  Say*  Hr.   D>mell!      "  Th«   Autf   of  tipaed,  bji  eounael;  Mid,  tiMordiiigly,  ex- 

drftwing  Uie  bill  ought,  Btrictlj,  to  be  cept  in  particular  cases,  instead  of  the 

Krformed   by   the  solicitor,  wbo   Is   al-  draft  of  the  bill  beinf;  prepared  by  the 

red   a   fee  (or   HO  doing;   but  as  the  solicitor,  and  laid  before  counsel  for  his 

rnlae  of  the  court  require  that  the  draft  perusal  and  signature,  the  instructions 

should    be   signed    by    rounnel,    who    is  to  prepare  the  bill  are  ffenerally.  in  the 

bald  to  be  responaib'le  for  its  eontcnta,  first   instance,   laid  -before  the   counsel, 

and,  RS  much  of  the  subsequeDt  success  who  prepares  the  draft  Irom   those   in- 

of  the  suit  may  depend  upon  the  manner  stnictions,    and   afterwards    affixee    hie 

in  which  ttie  bill  is  fmmed,  it  has  been  aignature  to  it"    1  Dan.  Cb.  Fr.  40S. 
found  mare  cottvenient  in  practice  that 
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the  distinction  between  the  office  of  solicitor  and  coutinol,  bo  far  as  it 
affects  the  capacity  of  the  legal  practitioner,  is  done  away  with.  A 
lawyer  who  le  autiiorized  to  act  as  counsel  in  the  federal  courts  may 
appear  as  solicitor,  and  he  who  is  authorized  to  appear  as  solicitor 
may  act  as  counsel.  One  person  may  therefore  appear  in  both 
capacities,  and  it  is  not  required  that  the  plaintiff  should  employ  one 
lawyer  as  solicitor  and  another  as  counsel.  But  in  conducting  the 
litigation,  the  lawyer  or  lawyers  actually  employed  may  well  toko 
notice  of  the  two  different  functions  and  govern  themselves  accord- 
ingly. Thus  all  formal  notices  and  interlocutory  proceedings  that 
should  be  given  and  conducted  by  a  solicitor  will  be  given  and  con- 
ducted by  the  proper  lawyer  acting  in  the  capacity  of  solicitor;  while 
all  matters  pertaining  to  the  function  of  counsel  will  be  conducted  by 
counsel,  if  there  be  any,  or  by  the  lawyer  in  the  suit  who  acts  in  that 
capacity.  Where  a  rule  of  court  requires  that  the  bill  shall  be  signed 
by  counsel  the  signature  of  the  lawyer  who  signs  the  bill  should  be 
followed  by  words  indicating  that  he  acts  as  counsel.  But  if  the 
bill  is  signed  by  a  lawyer  who  is  authorized  to  act  as  counsel  in  tlie 
particular  court,  and  instead  of  signing  as  counsel  he  adds  to  his 
signature  the  words  "  solicitor  for  plaintiff,"  the  defect  is  a  venial 
and  formal  one.  The  bill  should  not  be  dismissed  for  such  infor* 
niality,  and  the  defect  may  be  corrected  on  mere  suggestion,  when 
notice  is  called  to  it' 

§  567.  Attorneyi  and  Cmiiiaellon  before  Supreme  Court. 

In  the  supreme  court,  acting  as  an  appellate  court,  lawyers  vrfio 
appear  in  equity  causes  usually  appear  and  act  as  counsel,  for  there 
is  nothing  to  be  done  in  the  capacity  of  solicitor.  Hence  in  this  court 
practitioners  are  sworn  in  as  attorneys  and  counsellors.^  In  the 
early  history  of  the  supreme  court  the  distinction  between  attorney 
and  counsellor  was  so  far  recognized  that  one  admitted  to  appear 
there  as  an  attorney  was  not  permitted  to  appear  as  a  counsellor;  and 
counsellors  were  not  permitted  to  act  as  attorneys.  Consequently 
lawyers  desiring  to  appear  in  both  capacities  had  to  be  sworn  in 
twice."  But  this  requirement  has  long  been  abrogated,  and  one  pro- 
ceeding now  suffices  to  admit  the  practitioner  in  botii  capacities.  Of 
course  the  admission  of  a  lawyer  to  practice  before  the  supreme  court 

•  Stinian  v.  HUdrnp  <18T8)  8  Bin.  provided  u  folloiri:  "  CounaelloTB  may 
376    Fed   Caa.  No.  13,450.  W  admitted  m  ftttorneya  in  this  oourt, 

t  Supreme  Court  Rule  2.  o"   Uking  the  usual  oath."     Dewhurat, 

■  Supt«me  Court  Rule  3  (old  wriee).  Kules  of  Practice,  4. 
Rule  U  (old  Mriea)  of  Aug.  18,  ISOl, 
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as  B  cotinsellor  bj  implication  confers  aathori^  npon  him  to  appear 
and  act  as  solicitor,  for  the  greater  authority  includes  the  less. 

§  SeS.  Bolidtor*!  Aathority  to  Inititnto  Snit, 

Before  proceeding  to  commence  a  suit  in  equity  the  solicitor 
should  have  special  authority  to  institute  that  suit.  A  retainer  by 
which  a  lawyer  ia  authorized  in  general  terms  to  act  as  solicitor  for  a 
party  has  been  considered  insufficient  to  warrant  the  commencement 
of  a  particular  suit,  but  under  such  a  retainer  the  solicitor  may  defend 
ft  suit  brought  against  hia  client*  Authority  to  defend  an  action 
at  law  does  not  authorize  the  bringing  of  a  suit  to  enjoin  such  action.^ 
Obviously  the  question  whether  a  general  retainer  will  be  a  sufficient 
authority  to  authorize  the  bringing  of  a  suit  must  depend  t^i  a  great 
extent  on  the  nature  of  the  contract  and  the  conditions  existing  at  the 
time  it  is  made,  also  upon  the  scope  of  the  duties  of  a  solicitor  as 
understood  in  the  particular  jurisdiction.  There  ia  no  doubt  but  that 
a  general  retainer  might  be  so  effected  as  to  authorize  the  solicitor  to 
bring  suits  in  regard  to  any  of  the  matters  committed  to  bis  care  and 
supervision. 

§  S69.  Antliority  Hut  Extend  to  AU  FUintifft. 

The  mle  that  suits  must  be  brought  only  when  sufficient  authority 
to  that  end  has  been  conferred  on  the  solicitor  applies  not  only  to 
eitoationa  where  a  particular  person  is  to  sue  alone,  but  to  all  cases 
where  several  are  to  sue  as  co-plaintiffs.  The  special  authority  should 
extend  to  each  person  who  is  joined.  £ven  though  a  particular  plain- 
tiff is  made  such  only  as  a  matter  of  form,  an  authority  from  him  to 
that  effect  must  be  obtained.  Perhaps  it  ia  better  to  say  that  the 
naming  of  a  person  as  plaintiff  is  never  a  matter  of  mere  form.  Lord 
Eidon  once  observed :  "  I  cannot  agree  that  making  a  person  a  plain- 
tiff is  only  pro  forma.  ...  It  is  too  much  for  solicitors  to  take  upon 
themselves  to  make  persons  parties  to  suits,  without  a  clear  authoi^ 
ity."  '  If  a  particular  party  needs  to  be  joined  only  as  a  matter  of 
form,  be  can  be  made  a  defendant.  If  be  most,  for  any  reason,  be 
made  a  plaintiff  his  ooosent  must  be  obtained. 

g  070.  Antliority  Keed  Hot  Be  in  Writing. 

If  the  solicitor  deems  it  possible  that  his  autboritr  to  institute  a 
particular  suit  should  be  questioned,  or  if  the  interests  involved  in 

<  I  Dan.  Cb.  Fr.  «».  «  Wilson  v.  Wilaon  (1820)  IJac  ft  W. 

1  Wright  v.  Cutle  (1817)  t  U«riv.  13.    407. 
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the  suit  are  complicated  and  exteosive,  it  ie  a  good  precaution  for 
him  to  see  that  his  authority  to  sue  is  put  in  writing.  Ordinarily, 
this  is  not  done,  and  written  authority  is  not  absolutely  necessary  in 
any  case.*  Parol  authority  is  enough,  and  any  sufficient  expression 
of  consent  will  prevent  a  plaintiff  from  afterwards  repudiating  the 
act  of  his  solicitor  in  hringing  the  suit.  Acquiescence  on  the  part  of  a 
plaintiff  after  receiving  information  that  a  suit  has  been  brou^t  in 
his  name  will  effectually  estop  him  to  question  the  authority  to  aue,^" 

§  071.  Xotion  to  Diimiw  Vnantborised  Slit — ^Pnnimption  of  Authority, 

If  a  suit  is  brought  in  the  name  of  a  plaintiff  who  has  ^ven  n» 
aathority  to  that  effect,  the  course  for  him  to  pursue,  if  he  wishes  to 
be  rid  of  responsibility  for  the  suit,  is  promptly  to  move  that  the  bill 
may  be  dismissed  with  costs,  such  costs  to  be  paid  by  the  solicitor  who 
filed  the  bill.  This  motion  may  be  made  by  the  plaintiff  in  person  or 
by  any  counsel  employed  by  bitn  for  that  purpose.  A  motion  to  dis- 
miss a  suit  as  having  been  instituted  witbout  authority  from  a  person 
named  as  plaintiff  should  be  based  upon  and  accompanied  by  an  affi- 
davit from  that  plaintiff,  and  in  this  aladavit  the  want  of  authority 
should  be  fuUy  made  to  appear.  A  bill  exhibited  in  the  name  of  a 
married  woman  against  her  husband  will  be  dismissed  on  a  proper 
affidavit  from  her  showing  that  ahe  knew  nothing  about  the  suit  or 
had  Dot  consented  to  it.*'  It  may  be  observed  that  unleaa  tho 
solicitor's  authority  is  called  in  question  and  impeached  by  an  affi- 
davit from  the  plaintiff  the  presumption  is  indulged  that  he  had  full 
authority.  Solicitors  and  counsel  are  officers  of  tiie  court,  and  things 
done  by  them  in  the  regular  course  of  duty  are  preeumed  to  be  proper- 
ly authorized. 

g  678.  AffidtTit  FroTiny  Solioitor'i  Anthority. 

The  solicitor  whose  conduct  is  called  in  question  by  a  motion  \o 
dismiss  for  lack  of  authority  from  the  plaintiff  may  put  in  a  counter- 
affidavit  to  show  that  he  had  authority  to  take  that  step,  but,  as  before 
indicated,  he  must  clearly  show  a  special  authority.*' 

g  573.  Bisoretion  of  Court  upon  Motion  to  Dismiu. 

Though  a  bill  will  usually  be  dismissed  when  a  plaintiff  shows  a 
want  of  authority  to  bring  the  suit  and  disclaims  responsibility  in 

•Lord   ff.   Kellett    (1830)    2   Mvl.   ft  C«.i,  Ch.  Cm.  240.  1  Ves.  Jr.  200;  Titter- 

K.  1.  '  ton  V.  OHborne  (]TQ3I   1  Dick.  350. 

»•  Wflmm  fl.  Wilson  (1820)    1  J.ie,  k       n  i  Dtn.  Ch.  Pr.  *M. 
W.  4ST;   Dundu  v.  Dutens    (1790)    2       n  Wrlf^t  e.  OutIe(1817)S  Herlv.  12. 
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respect  to  it,  this  does  not  necessarily  follow;  and  the  court  has  a 
discretion  in  the  matter.  This  dieoretion  maj  well  be  ezercieed 
where  the  motion  to  dismiss  is  filed  hj  one  of  several  co-plaintiffs.  In 
such  a  situation  the  motion  may  be  directed  to  stand  over  till  the 
hearing,  then  to  be  disposed  of  as  the  occasion  warrants.  This  is 
particularly  proper  where  the  motion  is  dilatory  and  the  person  com- 
plaining appears  to  be  guilty  of  laches ;  but  in  the  &uil  decree  on  the 
merits  costa  aa  between  solicitor  and  client  may  be  taxed  in  his  favor 
against  the  parties  who  without  authority  made  him  a  co-plaintiff.*' 

Security  for  Coais^ 
g  671  General  Bnle. 

There  is  no  statute  or  equity  rule  applicable  to  all  the  courts 
requiring  a  plaintiff  prosecuting  a  suit  in  a  federal  court  to  give 
security  for  costs ;  and  tlie  rule  therefore  is  that,  in  the  absence  of  a 
local  rule  requiring  such  security,  a  plaintiff,  being  a  resident  of  the 
district,  is  entitled  to  proceed  with  his  suit  without  giving  a  bond  to 
secure  his  adversary  against  costs.'* 

As  regards  nonreaidcnts,  the  practice  in  the  federal  courts  has 
always  been  to  require  security  for  costs,"  a  requirement  in  con- 
formity with  the  usage  of  the  English  chancery  from  a  remote 
period." 

ilDundu   v.   Dutene    (1700)    2   Cox,  Crancb  C.  C.  173;  Duane  c.  Rind  (1806) 

Ch,  Cas,  236,  l  Vea,  Jr.  106.  1  Cranch  C.  C.  281 ;  Loverlng  p.  Heard 

i«Th«re  wemi  to  be  no  proviBion  id  (1806)   1  Cranch  C.  C.  349;  NiebolU  e. 

tlK  acts  of  CoD^reas  in  regard  to  the  giv-  Johoa   (1812)   2  Cranch  C.  C.  60;  Bob- 

inK  of  security  for  cohIs  in  the  feHeral  erti  V.  Reintrell   (18211   2  Cranch  C.  C. 

court*,  except   io   prise   cauaea   and    In  235;   Lymui  Ventiltttins  Co.  v.   Bouth- 

BUiU  upon  contractors'  bonds.    See  4633  ard  (1875)   12  Blatchf.  406;  Heckman  v. 

n.  S.  and  Act  of  Aug.  13,  1894,  ch.  280,  Mackey    (1887)    32    Fed.    674;    Roy    c. 

sec.  S,  88  8Ut  L.  978.  LouisTllle,   et«.  R.  Go.    (1888)    34   Fed. 

The  extent  to  nhich  an  officer  of  ft  27S;    Stewart    v.    The    Sun    (1888)    36 

court  may  be  entitled  to  insist  on  the  Fed.  307;  Miller  v.  Norfolk,  etc  R.  Co. 

prepayment  ol  the  fees  stjowed  by  law  (1891)   47  Fed.  264. 
for  the  doing  of  clerical  and  oFDcial  acts        Where    a   circuit   extends   over   more 

is  uncertain.    These  are  ap|iarently  dif-  than  one  state,  a  plaintifT  in  an  equity 

ferent  from   the   costs   as  properly   un-  cause  who  resides  tn  another  state  than 

derstood,  the   latter   term   referring,   it  that  where  the  suit  is  pending,  but  in 

saema,  to  tha  costa  taxable  against  one  the  same  circuit,  eannot  be  required  to 

litigant  in  favor  of  the  other.    At  com-  furnish  security  for  costs,  except  at  the 

mon    law   the    person    entitled    to   fees  first  tcnn.     After  that  term  has  passed 

eoutd  Insist  on  payment  when  the  ser-  a  motion  to  require  security   for  costs 

vka  was   rendered.     Roy  e.  Loniaville,  will  be  refused  as  being  too  late.    Foster 

e4«.  R.  Co.    (1888)   34  Fed.  277.     Tha  v.  Swasey   11846)   2  Woodb.  &  M.  SIT, 

statute  autborltlng   suits   to   be   main-  Fed.  Cas.  No  4,!)84 

taiaed  by  poor  persons,  on  oath  of  pov-        <«  1  Dan.  Ch.  Pr.  33-.39;  1  Smith  Ch. 

erty,  of  course  modifles  this  rule.  Pr.,  2d  ed.,  B65. 

itlleCuteben   o.   Hillaary    (1804)    I 
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g  575.  Local  Bales  Beqnimg  Secnrity. 

It  la  within  the  competency  of  a  court  of  equity  to  adopt  a  rule 
requiring  security  for  costs  from  all  plaintiffs,  and  acme  of  the  fed' 
eral  courts  have  adopted  such  rules."  This  step  seems  to  have  been 
usually  taken  in  order  to  bring  the  practice  of  the  particular  federal 
court  on  this  point  into  conformity  with  the  practice  of  the  state 
eourta.  Of  course  the  state  practice,  even  when  sanctioned  by  a  state 
statute,  is  not,  of  its  own  force,  binding  on  a  federal  court  of  efqui^." 

§  576.  Hov  Seonrity  Oivm. 

Security,  when  the  same  is  required,  is  given  either  by  the  depout 
of  a  reasonable  sum  of  money  with  the  clerk  of  the  court,  to  be  held 
and  applied  to  the  payment  of  the  costs  chargeable  to  the  party  mak- 
ing such  deposit,"  or  by  the  giving  of  a  bond  for  costs. 

The  bondsman  should  be  satisfactory  to  the  clerk  and,  if  an  indi- 
vidual, he  should  be  a  resident  of  the  district  A  surety  company 
is  not  objectionable.  The  solicitor  for  the  plaintiff  may  become  se- 
curity for  costs  in  the  absence  of  a  court  rule  to  the  contrary.  But 
the  practice  is  reprehensible,  and  is  prohibited  by  rules  of  the  court 
in  many  circuits. 

g  S77.  Bond  for  Coiti. 

The  bond  for  costs  is  a  simple  acknowledgment  in  writing  by  the 
surety,  that  he  is  bound  for  all  costs  that  may  be  adjudged  in  that 
suit  against  the  party  named  as  principal,  or  for  which  the  latter  may 
become  liable.  The  bond  should  be  tendered  when  the  bill  is  filed. 
The  court  may,  at  any  time,  order  that  a  better  or  larger  bond  be 

iTLfnum    Ventilating,    etc.    Co.    o.  But  we  Heckman  e.  Mackey  (ISS7)  32 

Southard   (1876)   12  Blatchf.  406;  Brad-  Fed.  574. 

ford  c.  Bradford   (1BT8)   Z  Flipp.   280;  i*  The  deposit  of  the  sum  of  Sftj  dol- 

McClaakef  t>.  Barr   (18»7)   76  Fed.  412;  lara  ia  recognized  as  aufficient  securi^ 

ttobinaon   v.   HoiiBtain    (1807)    7B   Fed.  to  justify  the  institution  of  a  suit  in 

078.    See  Rule  9  for  Circuit  Court  of  the  the  Circuit  Court  for  the  Southern  Dis* 

Southern  District  of  Ohio,  2  Bond  433,  trict  of  Ohio.    See  No.  2  of  the  rules  of 

434;  also  Rule  2  of  the  present  Rules  of  that  court. 

Practice  in  Circuit  Court  for  Southern  The  clerk  shall  not  be  compelled  to 

District  of  Ohio.  flie  or  docket  an;  suit  or  to  issue  anj 

t*  Ray  r.  Law  (1S06)   1  Cranch  C.  C.  process,  nor  the  marshal  to  serve  or  eze- 

349:  cute  any  process,  until   a   deposit  of  a 

It  has  been  said  that  a  state  statute  sum   sufUcient   to  cover   the   immediate 

in  regard  to  the  giving  of  security  for  costs  to  accrue  therein  shall  have  been 

coats  is  not  binding  on  a  federal  court  made;   and   they  may  dpmnnd   security 

even  in  legal  procMdlngs.     Bradford  r.  for  future  costs  in  anv  amount  not  ex- 

Bmdfont   {I87B)    2   Flipp.  290;   Rov   r.  ci^nive.    No.  37  of  Rules  of  Circuit  Court 

Lonis>-ille,  etc.  R.  Co.  (IB88)  34  Fed.  276.  of  the  Eastern  District  of  Louisiana. 
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given,  and  if  the  aecuritj  is  in  the  form  of  a  money  depoeit  the 
amount  may  be  ordered  to  be  increased.  Generally  speaking,  the 
court  has  ample  pover  by  special  rule  or  order  to  make  such  regula- 
tions in  regard  to  the  seouri^  for  ooets  as  ri^t  and  justice  require.'" 

8uii  Broiighi  by  Poor  Person. 
§  678.  Seevrity  Hot  Beqnired  «f  Poor  Perwn. 

In  order  to  prevent  the  hardship  that  might  be  expected  to  result 
in  some  instances  from  a  too  rigid  application  of  rules  requiring  the 
plaintiff  to  give  security  for  costs,  a  statute  has  been  enacted  by  Oon- 
gR*38  to  the  effect  that  any  citizen  of  the  United  States  may  com' 
luence  and  prosecute  to  conclusion  any  suit  or  action,  without  being 
required  to  prepay  fees  or  costs,  or  to  give  security  therefor,  upon 
filing  a  statement  in  writing  and  under  oath  to  the  effect  that  on 
account  of  his  poverty  he  is  unable  to  pay  the  costs  of  the  suit  or 
action,  or  to  give  security,  and  that  he  believes  he  is  entitled  to  the 
redress  sought.  It  is  also  provided  that,  after  the  suit  is  brought,  the 
plaintiff  may  meet  and  avoid  a  demand  for  fees  or  security  for  costs 
by  filing  an  affidavit  of  the  purport  j'lst  stated.  The  court  is  ^ven 
authority  to  dismiss  any  suit  brought  under  this  statute,  where  it  is 
made  to  appear  that  the  all^ation  of  poverty  is  untrue,  or  if  the 
court  is  satisfied  that  the  cause  of  action  is  frivolous  or  malicious. 
The  statute  does  not  take  away  the  plaintiffs  liability  for  oosts,  and  if 
ho  prosecutes  the  suit  unsuccessfully,  judgment  will  be  entered 
against  him  in  the  same  way  as  if  the  suit  had  been  prosecuted  in 

>■  See  Xo.  2  of  Rule  of  Circuit  Court  impose  further  t«ntis  in  reference  there- 
of the  Southern  Diatriot  of  Ohio.  to.    No.  6  of  Rules  of  Circuit  Court  for 

The  folloffiDg  rule  is  in  force  in  the  Firat  Circuit. 

FiTBt  Circuit:     Whenerer  all  the  plain-  The  following  rule  is  in  force  In  the 

tiffs  or   oomplaiiiKntB,   whether   in   pro-  federal  court  olf  the  Eastern  District  of 

ceedings  at  common  law   or  In   equity,  Louisiana:     In  all  cases  the  defendant 

reside  without  the  district,  any  defend-  may  file  a  motion  for  the  purpose  of  re- 

•nt  or  respondent  may,  within  one  calen-  quiring  the  plaintiff  to  give  security  for 

dar  month   after  hie  appearance,  enter  tne  defendant's  costs,  and  the  court  may 

an  order  as  of  course  for  security  for  then  order  that  the  cause  shall  not  Ik- 

costs  to  be  furnished  within  one  eaten-  proceeded    with    until    said    motion    is 

dar  month  after  notice  thereof  by   the  heard  and  determined.     After  notice  Ut 

clerk,  if  not  over  two  hundred  dollars,  the  plaintiff's  counsel,  the  court  may,  in 

by  a  surety  to  be  approved  by  the  clerk,  its    discretion,   fix    the   amount   of   thi< 

or  hy  depoeit  in  tne  registry;  but  the  security  and  grant  said  motion.    During 

court  or  a  judge  thereof  mny  direct  new  the    pn^ens   of   the   cause,    additional 

or  additional   security  or  strike  nut  or  senirity    may    likewise    be    moved    for 

modify  such  order.     On  failure  to  give  and  granted  after  notice.     Rule  of  Cir< 

such  security   the  proceedings  shall   be  ciiit   Court  tor   the  Eastern  District  of 

dismisaed,    unless  the   court   or  judge  Louisiana,  adopted  •Tan.  SS,  1902. 
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the  usual  manner.    All  that  the  statute  does  is  to  emiUe  him  to  sue 
without  giving  security  beforehand.** 

§  STB.  Statsta  IntppliMUe  in  AppeUtt*  TnoMduci. 

This  statute  has  no  application  to  proceedings  in  the  supreme 
court,  snd  consequently  a  plaintiff  in  error  or  appellant  prosecuting 
a  writ  of  error  or  an  appeal  to  the  supreme  court  must  give  a  bond 
with  Bufficieut  security  to  prosecute  bis  writ  or  appeal  with  effect,  as 
required  in  section  1000  of  the  Bevised  Statutes.'^  The  same  rule 
appears  to  be  true  of  appellate  prooeedings  generally,  in  the  circuit 
oourtg  of  ftppeals  as  well  aa  in  the  supreme  court.*' 

Fortaal  CommencenMtit  of  Suit. 
I  580.  Filinc  of  Bill 

When  the  bill  has  been  drawn  by  the  plaintiff's  solicitor,  or  coun- 
sel, and  other  preliminary  conditions  complied  with,  aucb  aa  the  giv- 
ing of  a  cost  bond,  where  such  is  required,  the  next  step  consists  in  the 
filing  of  the  bilL  This  point  of  time  marks  the  technical  b^^inning 
of  the  suit,  and  the  cauae  is  pending  from  the  moment  the  bill  is 
filed  in  the  office  of  the  clerk  of  the  court,  whether  process  has  been 
served  or  not.''*  But  by  one  of  the  rules  of  equity  practice,  the  suit 
is  not  actually  entered  by  the  clerk  on  the  docket  as  a  pending  suit 
until  the  subpoena  has  been  executed  and  returned.*^ 

The  term  "  filing  "  refers  to  the  official  act  of  the  clerk  in  receiving 
the  bill ;  and  so  far  aa  form  is  concerned,  the  filing  is  made  technical- 
ly complete  by  the  clerk's  notation  of  the  fact  of  the  filing  of  the  bill, 
and  the  date  thereof.  This  note  is  indorsed  on  the  bill  when  it  is 
delivered  to  the  clerk. 

Qy  filing  a  bill,  properly  signed  by  counsel,  the  plaintiff  appears 
in  court  and  submits  himself  to  its  jurisdiction.    No  formal  appear- 

"Act  «[  July  SO,  18»,  ch.  209.  27  FeniuylvaDU  Co.  {C.  C.  A.;  1901)  49 

StAt.  L.  2S8.    Thia  aUtittm  fa  not  oon-  C.  C.  A.  S72,  111  Fed.  714;  FuUer  v. 

fined  in  its  «ppii«tion  to  suiti  in  equity  Montaoue  (ISOe)  63  Fed.  200;  Brinklev 

but  extends  to  pnieeediagt  at  law  u  v.  LoiiiBville  etc.  R.  Co.  (189S)  96  Fed. 

well.     A  diKUBsiOB  of  all  the  eaMS  In  345:  Columb  t>.  Webeter  Ufg.  Co.  (1896) 

which    the    provirioni    of    this    statute  76  Fed.   lOS;   Volk  r.  B.  F.  Sturt«nnt 

have   benn   oonaidered   is   tbirafore   not  Co.    (C.  C.  A.;   1600)   30  C.  C.  A.  646, 

within    the    provinee    of    this    treatise.  OS   Fed.   533.     Theoe  taaea   to  the  cm- 

Full  aimotatione  will  be  found  in  i  Fed.  trary  were  decided  before  the  lupreme 

Stat.  Anno.  £94-206.  court  case  cited  in  the  preceding  note. 

■  ■aallawny    r.     Fort    Worth     Bank        "Flower   o   MacQinnias    {C.   C.   A.: 

(IMS)   ISC  U.  S.  177,  46  L.  ed.  1111.  1001)  60  C.  C.  A.  2SI,  112  Fed.  377. 

>■  The  Presto  IC.  C.  A.;  ISOO)  35  C.       i>  Equitr  Rule  K. 
C.  A.  304,  03  Fed.  522.    Contra,  Reed  c. 
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•noe  <m  behalf  of  the  plaintiff  is  therefore  neceBsary  in  the  absence 
of  a  ooart  rule  requiring  it.*' 

g  581.  Suit  Began  When  Bill  tiled. 

While  the  general  rule  is,  as  stated  aboTo,  that  the  suit  is  com- 
menced when  the  bill  is  actually  filed,  it  has  neverthelese  been  held 
that,  for  certain  purposes  and  in  certain  aspects,  the  suit  is  not  oom- 
menoed,  in  a  complete  and  proper  sense,  until  the  subpoena  baa  been 
served.  Distinctions  therefore  must  be  drawn.  It  has  been  decided 
that,  when  the  filing  has  taken  place,  the  suit  is  so  far  oommeneed 
that  at  the  trial  the  bill  cannot  be  sustained  hy  proof  of  wrongful 
acta  done  after  the  filing  of  the  bill  and  before  the  aervioe  of  process. 
In  other  words,  where  the  equity  of  the  bill  is  baaed  upon  the  previous 
doing  of  wrongful  acts,  those  acts  must  be  shown  to  have  been  done 
before  the  bill  was  filed.'^  The  filing  of  the  bill  and  not  the  serv- 
ice of  the  subpoena  also  operates  as  the  commencement  of  the  suit, 
BO  far  as  to  give  jurisdiction  to  a  federal  court  as  against  a  state  court 
of  concurrent  jurisdiction,  in  which  a  suit  is  filed  later  and  process 
served  quicker  than  in  the  federal  court*" 

§  088.  When  Sarviea  of  ProcMi  Weamiiy. 

On  the  other  hand,  it  has  been  held  that  a  suit  in  equity  is  not 
effectually  begun  so  as  to  give  the  court  jurisdiction  over  the  person 
of  the  defendant  and  to  create  a  lis  pendens,  until  the  subpoena  has 
been  served.  The  filing  of  the  bill  followed  by  actual  notice  to  the 
defendant  is  not  enough.** 

Suits  in  equity  brought  upon  publication  against  a  defendant,  in 
conformity  with  the  statute  referring  to  the  enforcement  of  Meaa  on 
land,  are  not  considered  to  be  commenced  so  as  to  stop  the  running 
of  the  statute  of  limitations,  until  the  defendant  has  done  all  that  it 


Mriidlor.    No.  7  of  Rule*  of  the  arcuit  r.  Archer   (I87S)    S  BUUhf.  GS9, 

Court  of  the  Pint  Circuit  Cag.  No.  11^13;   Belmont  Nail  Ctt.  r. 

iTHinuBC  Bit  Co.  D  B&iDet   (1902)  Cotnmbla  Tron  A   St(vl  Co.,  44  fed.  S. 

IIT  Fed.  318;  Sleulnger  e  Buddnghsm  See  alM  Wihner  e.  Railrowl  Co.  (1S7S) 

(IBS3)  IT  Fed.  464.  2  Woodi  420,  Fed.  Cas.  No.  IT.TTS. 

1*  Farmen'  Loan  ft  Trurt  Co.  e  I^ks       The  irrit  of  subpoena  "  must  be  ii- 

St  R.  Co.  (ISOO)  177  U.  S.  61,  44  L.  sued  and  ften-ed  apon  all  the  parttea 

ed.  867.  defendant  to  a  bill  .  .  .  before  a  eauM 

>*  Farmers'  Loan  A  Tnut  Co.  e  Imke  can  be  properlv  laid  to  be  CMnmencWl,'* 

Si  etc.  R.  Co.  (1000)  177  U.  S.  Bl,  44  I  Dan.  Cb.  Pr.  SH 
L.  ed.  e«7i  Wbeeler  f.  Walton  &  Whaon 
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18  necessary  for  him  b)  do  to  ofatain  proetm  to  fariag  ibm  dri^daot 
before  the  court.    The  mere  filing  of  the  bill  ia  not  enou^** 

Original  Procest. 
a.  Suhpomo. 

§  S83.  Writ  of  SnbpoeiuL 

The  writ  of  subpoena  constitutes  the  proper  process,  in  the  first 
instance,  iu  all  suits  in  equity  to  enforce  the  appearance  of  the 
defendant'* 

This  writ  is  ancient,  and  its  early  history  quite  obscure;  The 
first  writ  used  in  chancery  to  bring  the  defendant  before  the  court 
seems  to  have  been  a  writ  quibusdam  certis  de  causia,  which  enjoined 
the  attendance  of  the  defendant  under  a  threat  of  the  "  heavy  indig- 
nation "  of  the  king  OT  under  a  threat  of  some  grave  danger  to 
fall  upon  the  defendant  in  case  of  his  disobedience  to  the  writ.  Some 
time  during  the  fourteenth  century  some  ofBcial  connected  with  the 
chancery  office  Biibstituted  a  definite  pecuniary  penalty  for  this 
indefinite  threat  of  something  terrible.  As  thus  changed,  the  writ 
became  the  writ  of  subpoena,  as  it  was  thereafter  known.  The  credit 
for  the  invention  of  the  writ  is  usually,  but  possibly  errooeously, 
credited  to  John  Waltham,  who  was  a  Master  of  the  Rolls  from  1381 
to  1386  and  a  Master  in  Chancery  during  the  same  period.  The  writ 
of  subpoena  dates  from  about  that  period,  but  it  seems  to  have  been 
known  somewhat  earlier  than  1381." 

g  584.  Penalty  of  Writ 

The  penalty  expressed  in  the  English  writ  of  subpoena  was  in  the 
sum  of  one  hundred  pounds.  In  the  federal  courts,  the  penalty  is 
usually  expressed  in  tJie  sum  of  two  hundred  and  fifty  dollars.    Ko 


>i  Etfuitjr  Rule  7.  practice  Is  conoemed.    The  Mine  learned 

Mr.  Danlell  aa;B  that  the  writ  at  author  adds;  "The  writ  of  Bubpoena 
aubpoout  is  not,  property  speakiDg,  a  dilTera  from  the  other  write  of  procesa. 
procen  at  all,  as  the  term  process  is  In  being  directed  to  the  party  himself, 
more  properly  applicable  to  those  pro-  whereas  the  aubseqiient  writs  or  orders 
eeedings  that  are  subsequently  resorted  arc  directed,  not  to  the  par^  himself, 
to  (or  the  purpose  of  compelling  ol)edi-   but    certain    ministerial    officers,    ocm- 

ence  to  the  subpoena,  in  the  same '' —  '*" —  '"  '"'"  — '"'"  "" 

ner  tliat  the   term   process  at  con      .  .       „       „  -  .    - 

lanr    is    applied,    not   to    the    original  to  entorce  his  obedience."     1  Dan.  Ch. 

writ,  but  to  the  writs  issued  in  case  Pr.  664. 

the  defendant  refuses  to  obey  the  orig-        *■  Balldon,     8«)«ct    Cmm    ip     Cboili 

fnal  writ.     This  diattitotliiii  !•  not  ob-  xlv. 
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doubt,  in  the  early  practice,  the  court  of  diancery  may  have 
enforced  the  pecuniary  p^ialty  stated  in  the  subpoena,  and  the  court 
certainly  had  power  to  do  so.  But  during  the  period  of  authentic 
practice,  this  penalty  baa  remained  a  mere  threat.  If  the  defendant 
refuseB  to  obey  the  writ,  the  usual  process  for  compelling  obedience 
has  been  by  attachment  and  contempt  proceedings.  In  modem  times 
recourse  has  been  had  to  the  practice  of  taking  a  decree  pro  confeaso 
against  a  defendant  who  fails  to  respond.  It  has  consequently  been 
unnecessary  to  invoke  the  authority  of  the  threat  contained  in  the 
writ  of  subpoena  ia  order  to  penalize  an  obstinate  defendant.  Of 
course  when  a  defendant  has  been  attached  and  brou^t  before  the 
court  for  contempt  in  refusing  to  answer,  it  is  Intimate  and  cus- 
tomary to  fine  him  for  his  contumacy,  but  it  ia  not  necessary  to  go 
back  to  the  penalty  expressed  in  the  writ  to  find  authority  for 
imposing  this  fine.  The  authority  of  the  court  would  be  the  aame 
even  if  no  definite  penalty  were  expressed  in  the  writ  It  follows 
that,  as  stated,  the  penalty  expressed  in  the  writ  of  subporaui  is  of  a 
purely  formal  character. 

%  58S.  Seal  and  Teite  of  Sabpoena. 

The  writ  of  subpoena  as  used  in  the  English  chancery  was  sealed 
widi  the  great  seal  and  tested  in  the  King's  name.  In  the  federal 
courts,  the  subpoena  runs  as  from  the  President  of  the  United 
States.  It  is  under  the  seal  of  the  court  from  which  it  is  issued  and 
is  signed  by  the  clerk  of  that  court.  If  the  writ  issues  from  the 
supreme  court  or  from  the  circuit  courts — and  most  equity  suits  arc 
began  in  these  courts — tho  writ  must  be  formally  tested  by  the  Chief 
Justice  of  the  United  States,  or,  when  that  ofBce  is  vacant,  by  the 
associate  justice  next  to  him  in  precedence." 

The  date  of  the  subpoena  should  be  -'.hat  of  the  day  on  which  it  is 
issued ;  ^*  but  an  error  in  the  dating  will  not  vitiate  the  subpoena,  if 
the  mistake  iz  obvious.  A  subpoena  nr.isonably  served  is  not  ren- 
dered ineffective  by  reason  of  the  fact  that  the  date  it  bears  is  the 
same  as  the  return  day  indicated  in  the  writ" 

g  688.  Kemonndiim  of  Appeaianoe  Day, 

At  the  foot  of  each  anbpocun  the  clerk  places  a  memorandum  to 
the  effect  lliat  the  defendant  must  enter  hie  appearance  in  the  suit, 

"  B.  S.  oil.  the  jud«B,  or,  when  thAt  oSmt  b  vaeut, 

If  the  writ  iHues  from  a.  dlitrlct  court  of  the  clerk.    B.  S.  Oil. 

— «Dd  vei7  tew  eqnity  lolti  etn  b«  beffun       **  R.  B.  OlE. 

tn  tUs  court— tU  writ  I>c=n  tbe  t«fta  of      >*  ftolmit  t.  9rook>(lBH)7t  F^.  Oti 
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in  the  clerk's  office,  on  or  l^eforo  the  date  at  whidb  the  vrit  b 
returnable,  otherwise  the  bill  to  be  taken  pro  confeaao^* 

§  687.  Zmuuiee  of  Snbpoeiia. 

The  subpoena  is  not  issued  from  the  clerk's  office  in  any  suit  until 
the  bill  has  first  been  filed.'*  To  obtain  the  issuance  of  a  writ  of 
subpoena  it  was  formerly  necessary,  under  the  practice  of  the  Eng- 
lish chancery,  that  the  solicitor  of  the  plaintiff,  or  his  clerk  in  court, 
should  leave  a  note,  called  the  prcecipe,  or  subpoena-note,  at  the 
subpoena-office,  requesting  the  issuance  of  the  writ.  Upon  this 
authority  only  was  the  subpoena  made  out  and  sealed.*^ 

g  S88.  Application  of  FUintifl  for  lunanee  of  Sabpoena. 

Our  equity  rule  12  does  not  in  terms  require  the  leaving  of  a 
formal  subpoena-note  with  the  clerk.  It  merely  says  that  the  clerk 
shall  issue  the  subpoena  "  upon  the  application  of  the  plaintiff." 
Any  request  of  the  plaintiff's  solicitor,  oral  as  well  aa  written,  is  suf- 
ficient to  authorize  the  clerk  to  issue  the  subpoena ;  and  undoubtedly, 
if  the  clerk  issues  the  subpoena  upon  oral  suggention  only,  it  is  entire- 
ly valid.  But  as  a  matter  of  correct  office  practice  the  clerk  may  well 
require  that  the  request  for  the  iss'iance  of  the  subpoena  shall  be  evi- 
denced by  a  written  note.  This  seems  to  be  a  situation  where  the 
analogy  of  the  practice  of  the  English  High  Court  might  profitably 
be  used  to  supplement  the  equity  rules  and  to  control  our  practice." 

If  a  writ  of  subpoena  should  be  issued  by  a  clerk  on  the  mere  filing 
of  a  bill  without  any  request  whatever  from  the  plaintiff,  the  sub- 
poena would  clearly  be  good;  but  the  plaintiff  could  possibly  have 
the  writ  set  aside  by  the  court,  if  any  good  reason  appeared  why  this 
should  be  done.  We  cannot  see  that  tJie  defendant  would  have  any 
right  to  complain  about  it 

§  688.  Addren  of  Snbpoena^-HamM  of  Defendant!. 

The  subpoena  is  addressed  to  the  defendant,  or  defendants,  and  it 
should  contain  their  Christian  names  as  well  as  their  surnames.*"  In 
this  respect  it  should  follow  the  enumeration  of  tlie  parties  defend- 

)*  Equity  Rule  12.  out  tlie  subpoena."    Thr  trnport  of  the 

tt  1  Ihtn.  Ch.  Pr.  tUKf  Equttj  Rule  praent  rule  II  li  the  «uie  m  O^Mt  o( 

11.  the  earlier  rule. 

ny  Equity  Rule  4  (eerim  1822)  it  was  »»  1  Dan.  Ch.  Pr.  H80. 

frovtded  that  the  plaintiff  should  "  Mo  *9  (^  Equity  Rule  90, 

is  bill  before  or  at  the  time  o(  Uking  <«  Equity  Rule  12, 
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ant  as  given  in  the  prejer  for  process  and  in  tlie  introductory  part 
of  the  bilL 

A  fictitious  name  cannot  be  used  to  designate  a  party  in  a  bill.  A 
subpoena  sued  out  for  an  unknown  party  wbo  is  for  convenience 
designated  by  a  fictitious  name  is  ineffectual,  if  the  par^  so  desig- 
nated refuses  voluntarily  to  appear,  and  on  the  contrary  enters  a 
special  appearance  and  questions  the  validity  of  the  process.  The 
only  method  to  be  pursued  is  to  find  out  the  defendant's  name  or,  if 
that  be  impossible  before  the  suit,  then  to  file  the  bill  against  such  as 
are  kno^vn  and  ask  discovery  as  to  those  unknown.  Of  course  if  the 
unknown  parties  are  dispensable,  it  can  be  stated  that  they  ai^ 
unknown,  and  this  is  sufficient  to  excuse  any  attempt  to  join  tliem  in 
the  suit 

XmhMity  SOtw  Jft«.  Co.  r  Do^  (1873)  2  Bawy.  468,  Fed.  Cm;  No.  7,7lB:  The 
Introductory  part  of  the  bill  enumerated  defendants  aa  beitig  certaia  perdons  there 
named  and  alio  "  ooe  hundred  and  Bfty  other  persans  of  nhose  names  plaintiff 
Ib  ignoraDt  and  who  are  deiignated  each  by  the  name  of  John  Doe,  and  whoM 
true  namea,  irhen  discovered,  pUintifT  aaks  leave  to  insert  herein."  The  prayer 
for  proceea  ran  in  the  same  form  and  the  aubpoena  likewise.  The  proceas  was 
served  on  the  defendanta  named  and  alui  upon  those  designated  by  the  fictitious 
name  John  Doe.  These  latter  appeared  and  moved  to  qdaah  the  Service  and  tba 
subpoena,  which  was  done. 

§  690.  Number  of  Hames  in  One  Subpoena. 

Under  the  English  practice^  it  used  tb  be  GUftttMii^  to  insert  the 
names  of  only  three  defendants  in  one  subpoena,  busbaiid  and  wife 
being  counted  as  one.'*'  In  the  federal  courts  it  is  usual  to  include 
in  one  subpoena  the  natrlea  of  alt  tbe  defendants ;  but  the  plaintiff 
has  tbe  liberty  to  direct  whether  the  writ  shall  be  thus  joint  or 
whether  a  separate  writ  shall  be  issued  for  each  defendant.  How- 
ever, husband  and  wife  are  treated  as  one,  aiid  they  are  included  in 
the  same  writ*' 

g  S81.  Daplioate  Writ  for  Defendant  Liring  in  Other  Sittriot. 

If  a  state  contains  more  than  one  district  and  there  are  two  or 
more  defendants  residing  in  different  districts  of  the  state,  the  clerk 
issues  a  duplicate  writ  of  subpoena  against  the  defendant  or  defetid- 
ants  residing  in  the  more  remob?  district.  Such  duplicate  writ  is 
directed  to  the  marshal  of  tbe  district  where  it  is  to  be  served,  and 

*>  Equity  Rule  12 
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the  clerk  indorses  od  it  a  statement  of  the  fact  tliat  it  is  a  true  copy 
of  the  writ  sued  out  of  the  court  of  the  proper  district.*' 

§  69S.  Aliai  Writ  of  Sn^oma. 

The  issuance  of  alias  and  plwriea  writs  of  subpoena  can  be  pro 
cured  whenever  any  subpoena  has  been  returned  not- executed  aa  to 
any  defendant.  In  such  case  the  plaintiff  can  have  another  writ, 
toties  quoties,  if  he  shall  require  it,  until  due  service  is  made.** 

g  693.  Form  of  Writ  ^ainit  Defendant  Sued  in  SepresentatiTe  Cm- 

paoity. 
The  subpoena  should  show  the  capacity  in  which  the  defendant  is 
sued.  Thus  if  the  bill  seeks  to  hold  him  liable  in  a  representative 
capacity,  such  as  that  of  executor  or  guardian,  the  process  should  run 
against  him  as  executor  or  guardian.  If  be  is  sued  both  individually 
and  in  a  representative  capacity,  the  subpoena  should  so  indicate. 
However,  the  requirement  stated  in  this  paragraph  is  one  that  would 
not,  apparently,  be  very  rigidly  enforced ;  and  it  would  doubtless  be 
hard  to  impeach  proceedings,  otherwise  regular,  merely  on  the  ground 
that  the  subpoena  does  not  discriminate  dearly  between  the  capacitiea 
in  which  a  defendant  is  sued.  If  the  copy  of  the  subpoena  served  on 
a  defendant  and  left  in  his  hands  clearly  gives  him  information  that 
he  must  come  into  court  and  put  in  whatever  defense  he  has,  the 
courts  are  inclined  to  hold  that  he  is  bound,  at  least  in  his  individual 
capacity.*' 

A.  Berviot  of  jffwbpoviw. 

§  504.  By  Whom  Serrioe  Ihy  Be  lUde. 

The  subpoena  having  been  duly  issued,  the  next  step  is  to  get 
the  writ  served  and  returned  into  the  ofiSce  of  the  clerk  of  the  court 
The  marshal  of  the  district,  or  his  deputy,  is  the  proper  person  to 
serve  the  subpoena.  The  court  of  equity  may,  however,  specially 
appoint  some  one  else.    Valid  service  cannot  be  made  by  any  other 

tiThia    pnctioe     . .       _ 
adopted  In  mita  bAMd  on  Act  b 


,   1BT5,  SM.  8.     Ponnerljr  It   w*i   pre-   of  March  3,  1875,  see.  8. 
itribed  m  proper  under  740  R.  S.;  bat        ««  Equity  Rule  14. 
that   lection   is   probably  now   repealed        «' Cornell   e.   Oreen    (1SS7)    88   Fed. 


by  the   other  act  referred   to,   and   the   821,  824,  afflrmtd   (C.  C.  A.;   1809)    37 
court   no   longer   haa   jurisdiction   over   C.  C.  A.  8G,  9fi  F«d.  334. 
causes  where  any  defendant  lives  out  of 
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penoDB  thaa  these.**  A  clerk  cannot  serve  proceao.*^  If  the  mar- 
ehsl  or  his  deputy  is  a  party  to  the  suit,  the  subpoena  must  be  served 
by  an  individual  specially  appointed  for  that  purpose.** 

§  595.  Kode  of  Berrioe. 

As  to  the  mode  in  which  service  shoold  be  efFected,  it  is  provide<l 
in  equity  rule  13,  that  a  copy  of  the  subpoena  shall  be  delivercil  l),v 
the  o£Scer  serving  the  same  to  the  defendant  personally.  If  service  is 
not  thus  made,  it  may  be  accomplished  by  leaving  a  copy  of  the  sub- 
poena "  at  the  dwelling-house  or  usual  place  of  abode  of  each  defend- 
ant, with  some  adult  person  who  is  a  member  or  resident  in  the 
family."  *' 

A  federal  court  of  equity  cannot  acquire  original  jurisdiction  over 
the  person  of  a  defendant  within  the  territorial  limits  of  the  court's 
jurisdiction,  otherwise  than  by  the  service  of  process  under  this  rule 
or  by  a  voluntary  appearance." 

Vo»  £oy  o.  BlaiAman  [187T]  3  Woodi  98,  Fed.  Cma.  No.  10^7:  Under  equit; 
rule  13,  Berviee  of  a  Babpoeiia  b;  le«Ting  a  copy  at  a  dwelling-hoUBe,  in  the 
absence  ot  the  defendant,  is  not  good,  vnleea  the  copy  ie  left  with  an  adult  ptr- 
eon  who  ii  a  nembeT  of  or  reaident  in  the  family.  A  return  is  bad  which  shows 
that  the  co[^  waa  left  at  the  domicile  of  the  defendant  with  a  person  "  orar  the 
age  of  fourteen  yean "  who  was  "  residing  at  said  domicile."  Residing!  at  the 
defendant'a  domicile  does  not  necessarily  make  one  a  resident  in  his  fomilr. 
[The  fact  was  not  observed  upon  that  the  return  also  failed  to  show  that  tlie 
copy  was  left  with  an  adult,  though  this  was  doubtless  a  fatal  defect.  In  our  law, 
a  person  is  not  an  adult  in  either  Ipftat  or  eonunon  acceptance  until  he  is  of  full 
legal  age.    In  the  civil  law  a  male  is  adult  at  fonrteen.l 

§  586.  What  It  Place  of  Abode. 

Service  by  leaving  a  copy  of  the  subpoena  at  a  certain  place  as  tlic 
dwelling-house  of  the  defendant  is  not  effective,  where  it  is  mad(>  to 
appear  by  affidavits  that  the  defendant  has  not  lived  there  for  two 
years.  Nor  is  the  case  helped  by  the  circumstance  t)iat  the  afliilavit!', 
supporting  the  motion  to  dismiss  the  service,  fail  to  show  that  the 
defendant  has  some  other  particular  place  of  abode," 

it  Equity  Rule  IS.  ed.  899 ;  United  SUtes  r.  American  Bell 

f  Deacon  e.  Sewing  Uach.  Co.  ( 1S82)  Telephone  Co.  ( 1886 )  20  Fed.  IT,  32. 
Fed.  Cas.  No.  3,eM<i.  tiHysIop    e.    Hoppoek    (187!)    Fnl. 

<  •  R.  S.  922.  Cas.  No.  6,988. 

<*  Equity  Rule  13.  Service  of  process  by  posting  a  copy 

"Pennoyer  e.  Neff   (1877)   99  U.  S.  on  the  door  of  a  dwelling-hnuse  in  fte- 

7U,  24  L.  ed.  S66;  Mexican  Cent.  R.  Co,  cordance   with   a    Rtate   statute    is   not 

V.  Finkney  ( 1893)  149  U.  S.  104,  37  L.  good  service,  if  it  appears  by  competimt 
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In  making  service  by  leaving  a  copj  with  a  person  found  at  the 
dwelling-house  of  the  defendant,  it  is  not  aofficient  to  leave  the  probess 
with  one  who,  at  the  time,  is  in  the  comer  of  a  yard  aab  hundred 
and  twenty-five  feet  away.  But  if  the  person  is  on  the  steps  or  portico 
or  in  any  building  adjoining  or  attached  to  the  dwelling,  it  is  sof- 
ficient" 

The  service  on  a  married  woman  has  been  held  to  be  good  where 
the  officer  left  a  copy  of  the  subpoena  with  her  husband  in  the  store 
below  their  dwelling,  one  entrance  to  the  dwelling  apartments  being 
through  the  store."  After  separation,  but  prior  to  actual  divorce, 
the  wife's  place  of  abode  remains  at  the  home  of  her  husband ;  and 
service  on  her  by  leaving  a  copy  there  in  the  hands  of  hef  husband  has 
been  held  suflScient,  where  it  was  s.)ught  in  a  subsequent  shit  to 
impeach  the  foreclosure  of  a  mortgage  of  community  property,  which 
foreclosure  had  been  based  on  such  service,  the  property  having  been 
mortgaged  in  the  name  of  the  husband."* 

§  697.  Serrlee  beyond  Tnriidiotion  of  Court. 

The  process  of  a  circuit  court  has  no  vitality  outside  of  the  terri- 
torial limits  of  the  court's  jurisdiction.  Therefore  service  of  a  sub- 
poena beyond  the  jurisdiction  is  unauthorized.  If  a  subpoena  be  so 
served,  the  service  may  be  set  aside  on  motion  to  that  effect."" 

On  making  an  order  to  set  aside  service  on  the  ground  that  such 
service  was  had  beyond  the  jurisdiction,  the  court  may;  no  doubt,  at 
the  same  time,  quash  the  subpoeua  altogether  as  regards  that  defend- 
ant. But  it  may,  if  it  sees  fit  to  do  so,  refuse  to  quash  the  subpoena, 
and  do  no  more  tlian  set  aside  the  invalid  service;  for  the  sitiiation 
may  be  such  that  the  court  woiiM  have  jurisdiction  over  the  defend- 
ant if  he  should  waive  the  privilege  of  being  sued  in  his  own  district. 
In  such  case  the  subpoena  may  be  kept  in  existence  a^  a  scfrt  of 
symbol  of  the  contingent  power  of  the  court.     A  motion  mAik  by  a 

evidpnee   that   the   hooBe   wbb   not   the  x.Tahnann  r.  Richmond   Beaelt   Imp. 

unuki  plftce  where  the  defendant  or  his  Co.   (Iflfl4)  63  Fed.  403. 

family   resided   at   the   time   the   notice  "  Tnlard  r.  fiprague   (1838)   12  Pet. 

was  poated.     BoHwell  r.   Otis    (isnti)   »  ^M,   KS,   !1   L.   rd.    1003,   1104;    Bonrke 

How.    360,    13    L.    ed.    170;    Harris    p.  r.  Amiaon    (1887)    32  Fed.  710;   PaelBc 

Hardeman    (185E)    14  How.   340.   14   L.  R.  Co.  r.  Misaoviri   Pac.   R.  Co.   (1880) 

ed.   446;   F^rle   p.   MeVeifth    (I87S)    01  1  McCrarv  047;  Pic^uet  r.  Swan  (ISBS) 

II.  R.  503,  600,  23  L.  ed.  30S,  400.  B  Mason  3B;   Hiime  r.  Plttaburgh,  et«. 

siKfbbe   p.  Benson    (IS73)    17   Wall.  R.  Co.   (1877)  8  BIbb.  31,  Fed.  Ciis.  No. 

625.  21   L.  ed.  741 ;   Phienix   ln«.  Co.  p.  6,805. 
Wulf  (1880)   1  Fed.  776. 

B)  Phienix  Inn.  Co.  r.  Wulf  (1880)  1 
Fed.  T75. 
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nonreeident  to  set  aside  s  aubpoena  against  him  has  been  refused 
wb^ip  the  motion  was  made  before  he  had  been  actually  served.'* 

A  party  Danced  as  a  defendant  in  the  bill  and  against  whom  process 
i?  prajet)  but  wiio  appears  to  be  a  nonresident  and  for  that  rcnsou 
beyond  the  reach  pf  ^le  court's  prpoess  does  not  become  a  party  to  tlio 
suit  until  he  voluntarily  appears.  Therefore  the  absence  of  such  a 
IKTson  may  be  ignored,  if  he  is  dispensable.  Cut  it  is  well  to 
dismiss  formally  as  to  him,  if  be  refuses  to  appear." 

g  598.  Wairer  <ft  SefeotiTe  Serrioe. 

Filing  an  answer  to  the  merits  or  entering  into  a  binding  stipnla- 
tion  so  to  do  operates  to  waive  any  objection  that  might  arise  from 
the  failure  to  serve  the  aubpoena  or  from  any  defect  in  the  service."* 
A  plea  to  the  jurisdiction  ratione  personw,  based  on  the  ground  of 
the  lack  of  the  requisite  diversity  of  citizenship,  waives  defective 
service  or  an  insufficient  return  of  the  subpoena.'* 

The  writing  of  t]ie  words  "  service  accepted,"  or  their  equivalent, 
on  a  subpoena  by  a  defendant,  operates  as  an  acknowledgment  of  serv- 
ice and  waives  any  ground  of  objection  as  to  the  mode  of  service.  It 
does  not  amount  to  an  appearance  such  as  to  waive  the  objection  to  the 
jurisdiction  of  the  court  over  the  person.  The  defendant  does  not 
thereby  acquiesce  in  being  sued  in  a  district  other  than  that  of  hia 
residence.*" 

§  599.  Serrioe  on  Oorporation. 

Process  can  hp  served  on  a  corporation  only  by  making  service  on 
an  o$per  pr  pn  sqme  qqe  or  more  of  its  agents.  The  law  may,  and 
ordinarily  does,  designate  the  agent,  or  ofBccr,  on  whom  process  is  to 
be  served.  For  the  purpose  of  ^efieiving  such  service,  and  being  bound 
by  it,  the  corporation  is  identified  with  such  agent  or  officer.  The 
power  to  receive  and  act  on  such  service,  so  far  as  to  make  it  known  to 
the  corporation,  is  tbqs  vested  in  such  officer  or  agent."^ 

Service  of  process  on  a  clerk  of  the  corporation  when  made  by  the 
esqiresB  direction  of  the  officers  of  the  company  is  good." 

ttMuon  c  New  York  SteMD-Power  ••  ButterwoTth  c.  Hill  (1886)  114  U. 
Co.  (1898)  87  Fed.  241.  S.  128,  29  L.  ed.  118. 

■I  Cole  Bilver  Uin.  Co.  c.  Virginia  k  *>  Lftfayette  Ins.  Co.  c.  French  (I8SS) 
Gold  Hill  Water  Co.  (1B71)  Fed.  Cos.  18  How.  4O8,  IS  L.  ed.  453;  Eureka 
No.  8,089.  Lake,  etc.  Co.  p.  Yuba  County    ( 1880) 

SI  Seattle,  etc.  B.  Oo.  c  Union  Truat  116  U.  S.  416,  29  L.  ed.  ^73;  St.  Clair 
Ott.  (C.  C.  A.;  1897)  79  Fed.  179,  24  C.  P.  Cox  (1882)  106  U.'  S.  353,  27  L.  ed. 
C.  A.  512.  223. 

BiJenkine  r.  York  Cliffe  Imp.  Co.  M  Pavidion  v.  ponovan  11835)  4 
(1901)  110  Fed.  S07,  80B.  Crouch  C.  C.  678,  Fed.  Caa.  No.  3,603. 
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§  600.  Dereliction  of  Corporate  Olloer. 

Tlic  circiintBtance  that  the  officer  of  a  oorporation,  upon  whom 
valid  service  is  liad,  conceals  the  fact  of  aerrice  from  other  officers  of 
tlio  corporation  and  thereby  prevents  the  taking  of  proper  steps  to 
defend  docs  not  invalidate  the  service.  The  corporation  must  pay  ihe 
l>cnalty  of  his  eareleasneaa  or  lack  of  fidelity." 

§  601.  Service  on  Infant 

Ati  infant  who  is  defendant  in  a  suit  mnst  always  be  personally 
wrved  with  process.  Sen-ice  on  a  general  guardian  in  the  absence  of 
the  infant  is  wholly  ineffectual  to  bring  the  infant  into  court.  Nor 
is  this  rule  affected  by  the  circumstance  that  by  a  state  statute  the 
guardian  is  required  to  appear  for  and  represent  his  ward  in  all  legal 
suits."*  If  the  record  shows  lack  of  servioe  on  an  infant  the  decree 
aa  against  him  is  void  on  its  face.*" 

Local  practice  in  some  of  the  states  permits  of  the  appointment 
of  a  guardian  ad  litem  for  nonreeident  or  absent  infanta,  such 
guardian  being  required  to  take  the  answer  of  such  infant  and  then 
to  file  it  in  court.  By  this  means  the  infant  is  brought  in  without 
actual  service.  This  practice  has  been  sanctioned  by  the  supreme 
court  as  applicable  to  suits  concerning  interests  in  lands  located  with- 
in the  state  or  district  But  this  me^od  cannot  be  used  to  get  juris- 
diction of  an  infant  to  subject  him  to  a  purely  personal  liability.** 

In  partition  proceedings  the  rules  as  regards  servioe  and  notice  to 
infants  are  not  so  strictly  enforced  as  in  ordinary  suits.  Partition  is 
a  special  proceeding.*^  But  even  in  such  proceedings  the  method 
provided  by  law  for  bringiog  the  infant  into  court  must  be  followed.** 

0.  ThelUtim. 

§  608.  BetnniDay. 

Every  subpoena  must  be  returned  to  the  clerk's  office  in  due  course 
by  the  officer  to  whom  it  is  delivered  for  service.  The  day  upon 
which  the  writ  is  returnable  is  called  the  return  day.    Of  course  the 

*iBee   Alien   r.   DMtm  «tc.   R.    Co.  ance  Co.  v.  Buig*  (1S80)  103  U.  S.  US, 

(18TS)  3  Wood!  3ie,  F«d.  Cm.  No.  221.  26  L.  ed.  080;   Manson  e.   DuDcanMm 

It  InsnnDM  Co.  o.  Bftuga  (1S80)  103  (1897)  106  U.  8.  fi33,  41  L.  ed.  IIOS. 

U.  S.  436,  26  L.  ed.  S80.  "  See  RobiaioD  c.  F»ir  (1688)  B  Sup. 

*tNew  York  Life  Ina.  Co.  v.  Bangs  Ct.  30,  128  U.  S.  S3,  32  L.  «d.  415. 

(1880)  103  V.  B.  435,  26  L.  ed.  680.  ••  Hatch  o.  FergUMm  (1883)  ST  Fed. 

*«  United    States    Bank    v.    Rltchi«  9C6. 
(1834)  8  Pet.  128,  8  L.  ed.  800;  lunr- 
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writ  may  be  returned  before  the  return  day,  but  wben  that  day  comes 
the  writ  must  be  accounted  for.  It  is  thereafter  fundus  officio.  The 
return  day  is  determined  by  equity  rule  12.  Under  tbia  rule  the 
plaintiff  is  given  the  right  to  elect  between  two  dates.  He  may 
request  the  clerk  to  make  the  writ  returnable  on  the  next  rule  day 
occurring  after  twenty  days  from  the  time  of  the  issuance  of  the  writ ; 
or  he  may  elect  for  tbe  writ  to  be  made  returnable  on  the  rule  day 
next  succeeding  the  rule  day  that  occurs  after  twenty  days  from  the 
issuance  of  the  writ 

When  the  marshal,  or  other  person  appointed  to  serve  tbe  process, 
returns  the  writ  as  served  and  executed,  the  derk  enters  the  suit  on 
his  docJtet^  with  a  memorandtun  of  the  time  wben  tbe  entry  was 
made.** 

§  803.  Aetnm  of  Fro«eM. 

The  marshal  or  other  person  serving  the  subpoena  should  use  dili- 
gence in  the  effort  to  find  the  defendant;^"  and  the  return  to  the  sub- 
poena should  state  what  was  done  in  serving  the  process.  It  should 
not  state  conduaions  of  law  or  fact  that  are  not  necessarily  involved.^' 

If  process  is  served  by  the  deputy  marshal  the  return  should  be 
made  in  the  name  of  the  marshal  by  his  deputy,  but  if  the  return  is 
made  in  the  name  of  the  deputy  marshal  as  such,  the  decree  entered 
in  that  cause  cannot  he  set  aside  for  the  irregularity.^' 

If  process  is  served  by  a  person  specially  appointed  by  the  court, 
he  must  make  an  afiidavit  to  the  truth  of  the  facts  stated  in  the 
return. '''  A  return  made  by  the  marshal  or  his  deputy  needs  no  other 
authentication  than  that  supplied  by  the  proper  official  designation. 

g  604.  Sufficiency  of  Betnm. 

The  l^al  sufficiency  of  a  return  on  the  facts  stated  tiierein  is 
always  open  to  question ;  and  it  is  the  duty  of  the  court  to  take  notice 
of  the  sufficiency  or  insufficiency  of  the  return  of  its  officers  to  its 
process.     If  from  the  facts  stated  it  appears  that  no  valid  sendee  was 

**  Equity  Rule  IB.  information  to  show  nhere  she  hftd  pre- 

T*  Before   a   return   that  "  after  dili-  viouslj'  lived,  failed  to  wdc  ber  at  uiat 

gent  search"  the  marBhal  was  unable  to  place.      Provoat   v.    Pldgeon    (1881)    8 

find  the  defendant  can  be  jiutifled,  he  Fed.  409. 

should  seek  that  per«on  in  good  faith  at  ?i  United  States  v.  American  Bell  Tel. 

the  laat  known  place  of  residence.     An  Co.   (1886)  2S  Fed.  IT. 

attachment  «ued  out  on  such  a  return  '■  See  Hill  v.  Gordon   (1891)   4S  Fed. 

n-ill  be  set  aside  where  it  appears  tliat  27G.  278. 

the  marahat,  aervins  the  proceee  on  a  ^3  Equi^  Rule  IS. 

married  woman  and   having   sufficient 
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had,  the  eemce  will  be  set  aside.''  A  return  ^honing  that  servipe 
was  made  on  a  different  person  from  the  one  named  in  the  subpoena  js 
bad.  A  return  of  service  as  made  upon  Jacob  Krug  is  not  a  good 
service  as  against  a  defendant  Jacob  Kraig,  the  two  names  not  being 
idem  sonans.'" 

The  recital  of  a  return  as  regards  the  capacity  in  which  a  par- 
ticular defendant  was  served  is  iirimaterial,  where  the  copy  of  the 
subpoena  left  with  liim  showa  that  he  was  served  in  another  and 
proper  capacity," 

^liere  jurisdiction  is  dependent  upon  the  fact  that  service  is  had 
in  the  particular  district  in  which  suit  was  brought,  as  in  patent 
suits  against  nonresidents,  the  return  should  afBrmatively  show  that 
service  was  had  in  that  district*' 

§  60S.  Xetmn  of  Senrice  b;  LetTin^r  Copy. 

Where  the  subpoena  ia  served  by  leaving  a  copy  at  the  defendant's 
dwelling-house  in  his  absence,  the  return  must  show  that  the  copy  was 
left  with  some  one  authorized  by  equity  rule  13  to  receive  it.^"  A 
return  is  defective  which  shows  that  a  copy  of  the  writ  was  left  at 
the  defendant's  "  place  of  business  "  instead  of  his  dwelling-house  or 
usual  place  of  abode.'*  But  a  return  showing  that  the  subpoena  was 
served  by  leaving  a  copy  "  at  the  dwelling-house  "  of  the  defendant 
is  sufficient.  It  is  not  essential  that  it  should  say  "  at  the  dwelling- 
house  or  usual  place  of  abode,"  or  "  at  the  dwelling-house  and  usual 
place  of  abode."  *" 

§  006.  Amendment  of  Betnrn. 

An  officer  who  has  made  an  incorrect  or  insufficient  return  will  be 
allowed  to  amend  it,  so  as  to  make  it  show  the  true  state  of  facts. 
This  may  be  permitted  even  after  the  suit  in  which  the  incorrect 
return  was  made  is  finally  disposed  of  and  after  a  new  proceeding  has 
bepn  brought  to  set  the  decree  in  that  case  aside.  The  return  may  be 
even  amended  after  the  term  of  the  officer  has  expired."' 

T*Von  Roy  v.  Blackman  (1877)  3  TiD»y  p.  pbelps  (1872)  Fed.  Cm. 
V/ooda  99,  Fed.  Cu.  No.  10,997.  No.  3,6^. 

"McCUskey  p.  B»rr  (1881)  46  Fed.       i»  Halrey  v.  Hurf  (1863)  8  McUan 

KConwII  t).  Oreen    (1897)    88   Fed.  «•  Jenlcins   p.  Torb  Cliffs   Imp.   Co. 

824,  iq^rnied   (C.  C.  A.;  IBM)   37  0.  C.  (1901)   110  Fed.  807. 

A.  88,  96  Fed.  334.  »i  Phrenis  Ins.  Co.  v.  Wulf  (1880)  1 

"Tliayer  v.  Wales  (1872)   5  Fisher  Fed.  776. 
Pat.  CftB.  448.  Fed.  Cas.  No,  13.872.    Spb 
Allen  p.  Blunt  ( 1848 )  IBbtchf.  480, 467. 
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WTiere  a  buU  had  been  instituted  in  a  state  court  and  thence 
removed  to  the  federal  court,  the  latter  court  refused  to  grant  a 
motion  by  the  plaintiff  that  the  sheriff  of  the  coimty  where  ^e  suit 
waa  first  brought  should  be  allowed  to  amend  his  return  upon  the 
record  of  the  state  court,  such  amendment  to  be  thence  certified  by  the 
cjprk  of  the  state  court  tq  the  federal  court.  This  jurisdiction  of  the 
state  court  had  been  terminated  by  the  removal.*'  Possibly  a  differ- 
ent question  would  have  b^n  presented  in  this  case  if  the  motion  had 
beei^  that  the  sheriff  \)e  allowed  to  amoid  bis  return  on  the  record  of 
tk^  federal  cpurt 

§  ^.  Conoln^Tenefi  of  Bccital  of  Vacts  is  Svtmn. 

On  the  point  of  the  couchisiveness  of  the  recital  of  facts  contained 
in  the  officer's  return,  the  authorities  are  not  in  entire  harmony.  The 
iloctriue  formerly  current  and  apparently  even  yet  in  some  decree  a 
correct  statement  of  law  may  be  expressed  thus :  The  return  of  the 
ofBcer  serving  a  subpoena  is  conclusive  as  to  all  matters  recited  in  the 
return  that  are  within  the  proper  and  legitimate  scope  of  the  return. 
That  is  to  say,  whatever  facta  the  officer,  acting  in  the  courae  of  his 
duty,  should  insert  in  the  return,  if  true,  are  conclusively  presumed 
to  be  true  in  the  suit  wherein  the  return  is  made.  It  follows  that  a 
return  pannot  be  impeached  by  showing  in  the  particular  suit  that 
its  recitals  are  false.  And  a  plea  to  that  effect  is  bad.*'  But  in 
another  and  independent  suit  the  return  may  be  shown  to  be  false.'* 

This  rule,  which  remits  a  party  prejudiced  by  a  false  return  either 
to  his  action  against  the  officer  for  damages  or  to  an  independent  suit 
in  equity  for  relief  against  the  judgment  or  decree  obtained  on  the 
false  return, — which  latter  suit  will  lie  only  in  certain  eases,*' — does 
not  seem  to  have  worked  as  badly  as  might  be  iraapned,  especially 
where,  as  under  former  conditions,  parties  defendant  were  usually 
served  in  propria  persona.  Under  modem  conditions,  situations 
often  arise  where  the  enforcement  of  such  a  rule  would  lead  to  injus- 
tice so  gross  as  to  shock  the  moral  conscience.  Accordingly,  we  find  a 
decided  disposition  on  the  part  of  the  courts  to  ignore  the  rule  or 
evade  it.  This  is  especially  true  in  the  federal  courts.  It  may  pos- 
sibly still  be  tri^e  that  a  return  cannot  be  impeached  so  far  as  it  states 

II  Tallmui  0.  Baltimore  k  0.  R.  Co.   003,  29  L.  ed  3M-  Von  Tin*  «   niiAtir... 

''.JJ„  R.,   ..   B,.cta.„    „„„    3   Si  uKVri'^.d'- «?■"""' 

Wood.  98,  Fed.  Cas.  No.  19.987.  ti  e»  WalkerT  H^«. 'iiwwt   i. 

••E.,!.  ,.  M.V,lgh  (18761  91  U.  8.  Hc^  U  L  .I' ^?^  "'"'   " 
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the  particular  steps  taken  by  the  officer  in  the  course  of  his  duty;  but 
on  all  collateral  questions  and  on  all  points  that  involve  mere  con- 
clusions the  return  may  be  controverted. 

I  806.  SMital  of  Senrioe  on  Ofleer  or  Ag«nt. 

One  of  the  most  fruitful  sources  of  controversy  in  r^ard  to  the 
validity  of  aen'ice  and  the  conclusivenese  of  the  return  is  foiiiid  iu 
cases  where  service  is  had  on  the  local  agent  or  representative  of  a 
foreign  corporation.  The  question  whether  a  particular  agent  la 
exercising  a  function  that  'will  make  service  on  him  a  good  and  valid 
'service  on  the  principal  is  a  mixed  question,  or  conclusion,  of  law  and 
fact,  and  the  defendant  can  always  raise  this  question,  even  against 
the  return  of  the  officer,  if  steps  are  taken  to  bring  the  matter  up  in 
the  proper  way.  But  to  this  end  it  is  necessary  that  he  should  first 
enter  a  special  appearance,  as  the  entering  of  a  general  appearance  or 
tlie  doing  of  any  act  that  amounts  to  a  general  appearance  operates 
as  a  waiver  of  all  objections  to  the  jurisdiction  of  the  court  over  the 
person.  This  includes  all  matters  going  to  the  sufficiency  and  re^- 
larity  of  the  service.** 

§  609.  Impeodung  Betnin  on  QneitioB  of  Competenoy  of  Agent. 

Having  entered  a  special  appearance  the  defendant  may  attack  the 
juris<]iction  of  the  court  over  him  by  any  step  or  procedure  re«^ 
nizcd  in  equity  practice  as  appropriate  to  the  occasion.  Ko  donbt  a 
Rpecial  appearance  accompanied  by  a  motion  to  dismiss,  supported 
by  the  requisite  affidavits,  supplies  one  of  the  most  satisfactory  means 
of  testing  the  regularity  of  the  service  and  the  competency  of  the  per- 
son on  whom  service  was  made.  Such  at  least  seems  to  be  the  pre- 
vailing practice  in  the  federal  courts.*^  But  a  preference  has  some- 
times been  expressed  for  the  use  of  a  plea  in  abatement  as  a  means 
of  raising  this  issue.'* 

American  Cereal  Co.  v.  Pettijohn  OerMi  Co.  (189B)  TO  Fed.  276:  A  Hinnetote 
corpontioo,  b«tng  lued  in  Illinois,  Bpecislly  appeared  find  moved  to  dismiu  tlie 
■ervice  on  the  ground  that  the  person  on  whom  seirice  vu  h&d  wu  not  ita  agent 

**  See  poit,  I  6S9,  Defeota  Waived  by  en  on  this  issue  and  the  motion  wm 

OenCTwI  IppearanM.  suBtsined. 

»ilii  American  Bell  Telephone  Co.  P.       *«Rubel  v.  Beaver  Falls  CMtlery  Co. 

Pan  Electric  Tel.  Co.    (1886)    29  Fed.  (ISM)  22  Fed.  283,  oitimg  Mineral  Point 

ess,  a  motion  to  vacate  the  service  was  R.  Co.  p.  Keep  (ISSB)  22  111.  9;  United 

made  on  the  ground  that  the  pwwon  on  SUtes  v.  American  Bell  Telephone  Co. 

whom  iervice  iraa  made  had  no  author-  (IftSC)  20  Fed.  17,  28. 
itr  in  thU  behalf.    Depositions  were  tnk- 
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or  Mmnt  within  tlia  in«aii!iig  of  the  statute  goreniiiig  such  service.  The  pUin- 
tifl  moved  to  strike  defeod&Dt'a  motion  from  the  flies  on  the  ground  th&t  the  quea- 
lion  thns  niaed  eould  be  presented  onl7  by  pie*  in  ftbtitemeat.  But  it  was  held 
Dot  so.  After  referring  to  the  fkct  th>t  under  the  Illinois  practice,  such  ques- 
tion was  properly  raised  hy  plea  in  abstement,  the  court  observed:  "I  find, 
however,  that  the  practice  of  making  the  question  by  motion,  and  not  by 
plea,  prevails  quit«  generally  in  the  federal  courts;  and  this,  I  conclude,  upon 
reflection,  Is  the  correct  practice.  The  determining  consideration  is  that  the  mat- 
ter at  issue,  however  it  may  result,  will  not  end  the  suit, — if  found  against 
the  defendant,  the  defendant  is  in  court  and  must  plead;  if  in  favor  of  tlw 
defendant,  the  return  of  the  writ  is  vacated  or  quashed,  and  the  suit  remains 
pending, — wiiereas  a  plea,  either  in  abatement  or  in  bar,  it  made  out  by  proof, 
pnta  an  end  to  the  proceeding.  Tbe  view  that  a  motion  to  be  determined 
on  aflldaTita  b  the  proper  practice  in  such  cases  is  sustained  1^  £!nglish  decision." 

§  dlO.'  Form  of  Order  Taoatu^  Serrio*. 

Od  austaining  a  motioa  to  dismiss  the  aerrice,  the  court,  tiaring 
jurisdiction  of  the  subject-matter,  will  not  dismiss  the  suit  altogether 
but  will  ouly  enter  an  order  vacating  the  service  and  dismissing  the 
party  improperly  served.** 

New  Process. 
g  611.  Additional  Prooen  Heoenary  for  Kew  Parties. 

Upon  the  filing  of  an  amended  or  supplemental  bill  new  process  is 
not  necessary,  unless  new  parties  are  made.  Those  defendants  who 
ere  already  before  the  court  may  be  ruled  to  answer  within  the  proper 
time  without  more  ado.**^  If  new  parties  are  made  in  the  amended 
bill  they  should,  of  course,  be  served.'^ 

A  atipolatiou  by  counsel  for  defendant  whereby,  in  consideration 
of  an  extension  of  time  for  that  purpose,  he  agreea  to  answer  on  the 
merits  to  an  amended  hill  waives  any  right  to  rely  on  the  plaintifiTs 
failure  to  serve  process  on  the  amendment.*^ 

Upon  tbe  filing  of  a  bill  of  revivor  or  a  bill  in  the  nature  of  a  bill 
of  revivor,  a  subpoena  is  issued  by  the  clerk  requiring  the  person 
against  whom  it  is  desired  to  continue  the  proceedings  to  appear  and 
show  cana^  if  any  he  has,  why  the  suit  should  not  be  revived.** 

I*  Fitzgerald,  etc.  Co.  e.  Fitxgerald  "Seattle,  etc  R.  Co.  o.  Union  Trust 
(1880)  11  Bup.  Ct.  36,  I3T  U.  S.  98,  34  Co.  (C.  0.  A.j  1897)  24  C.  C.  A.  S18,  79 
L.  ed.  flOS.  Fed.  179. 

««8hawv.  Bill  (IBTT)  Mi  U.  S.  10,  24       )i  Equity  Rule  W. 
Led.  333. 

*■  LongworUs  p.  Tavlor  {I83S)  1  Mc- 
Lean 614. 
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§  612.  Hew  Prooeit  on  Snppleineiital  Froceedii^  after  pwsne. 

After  a  decree  disposing  of  the  issues  in  a  suit  and  adjudicating 
the  riglits  of  the  parties,  new  process  is  necessary  before  one  of  the 
parties  to  the  previous  suit  can  obtain  relief  upoif  neyr  proceedings 
ponnected  vitb  tbp  subject-matter  of  tbe  original  litigation. ^1 

>t  Smith  c.  WoolfoIlE  (18SS)  11»  U.  &lti,  8«  L.  «d.  W7. 
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817.  Application  for  Ordtr— AfRdavit. 

818.  Service  of  Cop7  of  Order. 

610.     Service  on  Defendant  out  of  Uiatrick 

flaO.     Authority  of  Counsel  u  Affecting  Validity  of  Serrlce. 

821.    Termination  ot  Authority  ot  Attome}'. 

622.  Substituted  Service  in  Crocs  Sntt. 

623.  Croat  Bill  between  Co-de[end*nts. 

824.     Bnbatituted  Process  Available  in  Any  Ancillary  Suit. 
62fi.     Form  of  Bill  as  Affecting  Right  to  Silbntltnted  Process. 
628.     Equity  of  Bill  as  AtTectiug  ttlgbt  to  Snbatituted  Process 
627.     Testing  Validity  of  Bubstituted  Service. 

BtatutOry  BuMitute  for  Bervitx, 

828.  Serrlee  b(  boilrt  Ordei^-Publleation. 

829.  General  Construction  and  Application  of  Statute. 

630.    Case  of  Defendant  Residing  In  Diatrlet  but  Not  Found. 

831.  Statute  Does  Not  Dispense  with  Jurisdictional  Requirouent. 

832.  Citizenship  Unknown — Residence  Unknown. 

033.  Steps  to  Bring  In  Resident  Defendant. 

034.  Steps  to  Bring  In  Nonresident  Detemtant. 
638.    t'kof  .tCMmpanying  Application. 

036.  Order  Not  Subject  to  Collateral  Attack. 

037.  Order  for  Defendant  to  Appear. 
638.  Order  of  Publication. 

830.  Requisite*  of  Publicfttloo. 

SubaUtuted  Service. 
§  613.  Settloe  ot  Babpoena  o^  Copy  bf  Bill  on  Attorney  or  Agent 

In  the  preceding  pages  we  have  considered  the  prooednrc  by  which 
the  court  ohtains  jurisdictioD  over  a  party  as  a  defendant  in  an  origi- 
nal proceeding.     We  are  now  to  treat  of  the  device  of  substituted 
process  by  which  the  court  is  able  to  subject  to  its  authority  persona 
881 
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who  are  or  have  been  already  before  it  in  some  original  proceeding 
upon  which  the  new  proceeding  is  dependent.  Substituted  process  is 
obtained  by  service  of  a  subpoena  or  a  mere  copy  of  the  bill  on  the 
attorney,  solicitor,  or  counsel  of  record,  who  representa  or  repre- 
sented, in  the  original  proceeding,  the  party  whom  it  is  desired  to 
bring  in,  or  upon  some  other  agent  of  the  person  intended  to  bt- 
served.  Such  representative  is  here  treated  as  the  substitute  or  agent 
of  his  client  for  the  porposo  of  the  service  of  the  process.* 

1  Smith  duuwery  PrKctioe  (8d  ed.)  IIB:  "Under  certain  apecial  eireum- 
itancM  the  court  will  »lli>w  the  geneml  rule  which  require*  a  eubpnena  to  be 
aerved  either  pentmalYj,  or  at  the  dwelling-bouM  of  the  defendant,  to  be  digpensod 
with,  but  an  order  muat  be  (ditained  for  the  pnrpoae,  which  ia  fjranUd  on  a  ipecial 
application;  thua,  if  the  plaintiff  at  law  ia  abroad,  the  plaintiff  in  equity  is  enti- 
tled to  an  order,  which  ia  granted  upon  an  affidavit  of  the  truth  of  ht*  bill,  that 
serriee  of  the  subpoena  to  appear  en  hia  attorney  In  the  action  at  law  may  be 
deemed  good  service  on  him." 

I  Daniel]  Chancery  Practice  268:  "It  seems  that,  in  cases  where  the  party 
out  of  the  jurisdiction  has  appointed  another  to  act  aa  hia  agent  in  reipect  of  the 
property  which  ia  the  aubject-matter  ot  the  auit,  and  anch  agent  has  been  made 
a  par^  to  the  auit,  for  the  purpose  ol  serving  him  with  an  Injunction  to  restrain 
his  dealing  with  such  property,  the  court  has  permitted  serriee  of  the  subpoena 
upon  the  aipnt,  to  be  considered  good  service  upon  his  empl<^r."  i 

In  federal  courts  substituted  process  is  commonly  resorted  to  in 
suits  of  a  dependent  or  ancillary  character,  as  in  cross  suite  to 
enjoin  the  execution  of  judgments  at  law  obtained  in  the  same 
court.  In  such  suits  the  process  may  be  served  upon  the  attorney  or 
counsel  of  record,  in  the  principal  suit,  of  the  party  who  is  to  be 
brought  in ;  or  it  can  be  served  upon  the  party  himself  outside  the 
district  where  the  litigation  is  pending.  And  it  may  be  served  by 
the  marshal  of  any  district  where  the  party  may  be  found.  The  prac- 
tice is  permissible  in  any  proceeding  of  an  ancillary  nature.' 

iDunn  c.  Clarke   (ISM)   8  Pet.  I,  3,  t  See  pott,  (  822.    Read  c.  Coneequa 

8  L.  ed.  84fi,  846;  MinnesoU  Company  o.  (1821)  4  Wash.  C.  C.  174,  Fed.  Cas.  No. 

St.  Paul  Co.  (18«4)  2  Wall.  6019,  6.U,  17  11,806;  Ely  c.  Elliott   (1882)   Fed.  Cas. 

U  ed.  S8S,  S9S;  Gregory  v.  Pike   (C.  C.  No.    4.429ii;    Sawyer    0.    Gilt    (1847)    3 

A.;  1897)  26  C.  C.  A.  48,  7S  Fed.  620.  Woodb.  k  M.  97,  Fed.  Cas.  No.  12,390; 

tWeymouth    c.    Lambert     (1840)     3  Doe  e.  Johnaton    (1S40)    3  McLean  323, 

Beav.  333;   Hope  r.  Hope    (ISM)    4  De  Fed.   Caa.    No.    3.968;    Kamm    r.    Stark 

G.  M.  &  O.  328.  19  Beav.  237;  Hvde  c.  (1871)  1  Sawy.  647,  Fed.  Caa.  No.  7,004; 

Fonter   (1746)    I   Dick.   102;   Webb  e.  Segee  v.  Thomas   (1S63)   3  Blatchf.  11, 

Salmon    (IS44)    3  Hare  8G1.  26S;    Eng-  Fed.  Cas.  No.  12^1  1  Bates  Fed.  Eq. 

lish  t>.  Hendrick   (1821)   6  Madd.  20S;  Proc  |  167. 
Hobhonse  r.  Courtney   (1841)    12  Sim. 
140,  167,  6  Jur.  28. 
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g  614.  Sabititated  FrooeM  Kot  Penninible  in  Original  Frooeeding. 

tTpon  an  original  bill,  substituted  service  on  an  attorney  or  agent  is 
not  pennissible  at  alL  In  a  case  where  the  defendants  absconded  to 
avoid  service  and  continued  to  live  out  of  the  Juriadiction,  the  plain- 
tiff moved  the  court  to  order  substituted  service  on  their  agent  in 
charge  of  the  particular  property  that  was  desired  to  be  reached.  But 
it  was  held  that  the  mere  fact  that  the  defendants  in  an  original  pro- 
ceeding could  not  be  reached  by  ordinary  means  did  not  give  the 
court  power  to  authorize  service  by  extraordinary  means.* 

Bitner  v.  Btiekkg  (1810)  2  Wuh.  C.  C.  46G,  Fed.  Cm.  No.  S^3:  One  S.,  as 
bolder  of  the  leg*!  title  to  land,  brought  ftn  action  at  Ian  against  H.  for  slander 
of  title.  H.,  claiming  an  interest  as  mortgagee,  thereupon  Qled  a  bill  in  equity 
agaiuat  S.  to  enjoin  him  from  committing  waate  on  the  same  land.  It  vras  held 
that  the  two  Buita  were  entirelj  independent,  and  a  motion  for  substituted  service 
was  denied. 

§  61S.  Rttnre  and  Origin  of  Snbititiitod  Prooeu. 

Subetituted  prooese  appears  upon  examination  not  to  be  a  form  of 
true  legal  process  at  alL  It  is  merely  a  species  of  notice.  When  a 
party  is  once  in  court  in  connection  with  a  suit  prosecuted  by  or 
against  himself,  he  is  subject  to  the  jurisdiction  of  the  court;  and 
this  jurisdiction  ext«nds  to  all  matters  subordinate  to  and  growing 
out  of  that  suit.  All  that  the  party  is  thereafter  entitled  to  is  notice 
of  the  different  steps  taken  in  the  suit  Therefore,  when  an  ancillary 
proceeding  is  in8titHte<I,  no  process  is  necessary  at  all ;  and  this  serv- 
ing of  substituted  process  on  the  attorney  is  merely  a  convenient, 
safe,  and  necessary  means  of  affecting  the  real  party  with  notice  of 
the  new  proceeding." 

The  practice  of  allowing  substituted  process  undoubtedly  had  its 
beginning  in  the  practice  in  respect  to  orders  and  notices  connected 
immediately  with  the  litigation.  So  many  steps  are  taken  in  equity 
suits  of  which  notice  is  required  to  be  given  that,  from  the  necessity 
of  the  case,  notice  to  the  solicitor  of  the  adversary  party  must  often 
be  deemed  sufficient.  Not  only  is  this  convenient  to  all  concerned. 
It  also  makes  proceedings  less  expensive  and  makes  progress  in  the 
litigation  possible.  Notices  to  produce  papers,  take  depositions,  and 
other  steps  of  like  nature  are  constantly  served  on  the  opposing 
solicitor.     Beginning  with  the  idea  underlying  this  practice,  the 
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courts  hare  gone  further,  and  have  allowed  substituted  service  in  pro- 
ceedings connected  with  the  original  litigation  but  not  identical  with 
it.  The  extreme  limit  of  this  power  is  found  in  the  principle  that 
the  substituted  service  is  onlj  admissible  where  the  second  suit  is 
dependent  on  the  previous  suit  and  ancillary  to  it.  But  within  this 
extreme  limit  the  practice  is  not  uniform.  The  more  liberal  view 
would  permit  the  granting  of  an  order  for  substituted  service  in  any 
ancillary  proceeding  where  the  party  who  is  intended  to  be  brought 
in  cannot  be  otherwise  reached.  The  narrower  view  would  limit  it 
to  matters  more  closely  connected  with  the  principal  suit.  On  the 
whole  it  is  certain  that  the  limit  of  the  possible  exercise  of  the  power 
is  a  matter  largely  of  judicial  discretion."  The  practice  becomes 
more  liberal  in  the  later  decisions,  yet  no  generally  accepted  principle 
has  been  deduced  as  governing  the  allowance  of  applications  for  sub- 
stituted process. 

Sometimes  the  English  coarts,  instead  of  allowing  an  order  for 
substituted  process,  have  merely  ordered,  in  eases  of  cross  suits  and 
injunction  suits  against  judgments  at  law,  that  the  original  proceed- 
ings be  stayed  until  the  plaintiff  therein  should  come  in  and  submit 
to  the  jurisdiction  in  respect  to  the  cross  proceedings  or  irijunbtion.^ 
This  course  is  not  commonly  followed  in  the  federal  courts;  as  our 
judges  would  undoubtedly  allow  substitiit«d  process  in  atij  suit 
where  they  would  feel  justified  in  staying  the  original  proceedings. 

g  818.  Fraotioe  in  Obttinii^  Order  for  Snbititnted  Froeeu. 

The  usual  practice  where  substituted  service  is  desired  is  for  the 
party  to  apply  for  an  order  of  court  permitting  such  service.  If  the 
court,  in  its  discretion,  grants  the  order,  the  subpoena  or  other  notice 
prescribed  by  the  court  is  served  on  the  attorney  or  other  agent  repre- 
senting the  party  in  interest,  and  the  proceeding  goes  on  in  the  ordi- 
nary course  of  litigation.  As  the  court  has  the  power  to  grant  the 
order  for  substituted  sernce  in  the  first  instance,  practitioners  have 
sometimes  supposed  that  it  would  be  permissible  to  go  ahead,  without 
the  preliminary  order  of  the  court,  and  serve  the  substituted  process 
at  once,  the  idea  being  that  if  the  service  should  be  questioned  the 
court  could  be  induced,  in  the  exerelao  of  its  discretion,  to  sustain  the 
service  first  bad  without  the  order  of  the  court.  If  a  court  can 
authorize  substituted  process,  it  would  apparently  have  the  power  in 
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a  proper  case  to  ratify  the  service  of  such  process  already  had.'  The 
pra<*tice  is,  however,  a  rather  dangerous  one,  and  the  cautious  lawyer 
will  seldom  resort  to  it  When  adced  aboat  the  matter  beforehand,  a 
conrt  may  conceivably  be  induced  to  make  the  requisite  order,  where- 
as, if  the  practitioner  has  already  gone  ahead  with  the  service  of  sub- 
stituted process  on  his  own  responsibility,  the  court  may  not  be  so 
kindly  disposed.* 

An  order  for  substituted  service  will  not  be  granted  before  the 
bill  upon  which  such  service  is  desired  has  been  filed.'" 

§  617.  AppUoatioii  tot  Order-^AffidaTit 

The  motion  for  substituted  service  is  generally  made  ex  parte  and 
without  notice.  It  was  formerly  required  in  the  English  practice 
that  the  application  for  the  order  should  be  supported  by  an  affidavit 
verifying  the  facts  stated  in  the  bill.  This  affidavit  should  be  made 
by  the  plaintiff  himself.  Unless  the  solicitor  had  personal  knowledge 
of  the  merits  of  the  cause,  his  affidavit  was  not  sufficient.  While  a 
material  variance  between  the  affidavit  and  the  bill  would  be  fatal, 
it  was  not  expected  that  the  affidavit  should  enumerate  and  verify  all 
the  allegations  of  the  bill  with  special  precision.  It  was  enough  if 
the  affidavit  substantiated  the  main  facta  on  which  the  equity  of  the 
bill  depended." 

The  federal  courts  apparently  do  not  insist  on  the  affidavit  of 
merits,  but  no  doubt  it  is  proper  that  ^e  application  should  be 
accompanied  by  an  affidavit  showing  why  the  service  of  substituted 
process  is  desirable  and  necessary." 

■  For   Instance!   of   thin    prmctice   see  not  be  m&de,  In  a  ease  where  substituted 

Abraham    r.    North    Oennan    Fire    Ins,  service  is  permitted,  until  the  order  (or 

(IBS9)   3  L.R.A.  188,  37  Fed.  731.    Com-  suc^h  service  has  been  granted  and  pos- 

pare  Msitland  r.  Oibson   118B7)  79  Fed.  sibljr  until  after  the  subpoena  baa  been 

130.  served  on  the  attorne;;  for  notice  of  the 

>  See    Pacific    Railroad    p.    Miftnouri  application   for  an  injunction  is  neces- 

Pac.  B.  Co.    (1880)    1   McCrar>-  G4T.  .1  sarj  in  the  federal  courts  in  all  cases, 

Fed.  772;     Oregory  r.  Pike   (C.  C.  A.;  and  until  the  service  la  had  there  id  no 

18971   79  Fed.  520,  25  C.  C.  A.  48.     In  one    to    whom     notice    can    be    given, 

the   latter  ease  service   was  niRdp  on  Kamra  r.  Stark    (1871)    1    Sawy.  047. 

eounsel  in  lieu  of  service  on  the  appel-  Fed.  Cas.  No.  7,e(M. 

lant,  without  a  prior  order  of  the  court  lo  ^Vard  f.  Seabry   ( 1823}   1  Wash.  C 

aUowing  the  suhstitution.     It  was  held  C.  426,  Fed.  Caa.  No.  17,161. 

that   this   was  not  allowable   and   that  n  1  Dan.  Ch.  Pr.  263,  264. 

the  service  was  void.    It  should  be  added  n  In  the  later  editions  of  Mr.   Dan- 

that   the   court   thought   that   the   case  iell'g  work  it  is  stated  that  the  affidavit 

was  one  where  substituted  process  ought  accompanying  the  application  for  nn  or- 

not  to  be  used  at  all,  and  the  decision  der  of  substituted  service  should  merely 

was  not  based  wholly  on  the  irr^ular-  tihow  that  it  is  Impossible  to  serve  Uio 

itj  of  the  service.  defendant,  etc.     1  Dan.  Ch,  Fl,  ft  Pr, 

An  application  for  an  injunction  can-  <6th  ed.)  449, 


ipplieatlon  tor  an  injunetk 
%.  Prw.  VoL  I.— 86. 
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618.  Serrioe  of  Copy  of  Order. 

When  an  order  is  granted  pennitting  the  service  of  anbstitnted 
process,  the  order  should  provide  for  the  service  of  a  copy  of  the  order 
itself,  to  be  made  at  the  same  time  as  process  is  served."  The  pur- 
pose of  this  is  that  the  person  served  may  thereby  be  admonished 
that  the  service  is  valid.  Care  must  be  taken  that  the  substituted 
serrice  is  effected  in  entire  conformity  with  the  terms  of  the  order.** 

A  vacation  of  an  order  for  substituted  service  can  be  eubaequently 
allowed  by  the  court  allowing  the  order  where  it  appears  that  the 
order  was  unadvisedly  granted." 

§  619.  Serrioe  on  Defendant  out  of  Dittriot 

In  granting  an  order  allowing  substituted  process  on  an  attor- 
ney or  agent,  the  court  may  also  direct  that  a  subpoena  be  served  on 
the  party  wherever  he  may  be  found.  This  is  merely  an  extra  pre- 
caution, calculated  to  guard  against  surprise.  Such  a  subpoena 
served  on  the  party  is  not  an  original  process  constituting  the  basis 
of  the  court's  jurisdiction.  It  ts  only  a  species  of  notice,  and  it  may 
be  served  out  of  the  district'* 

§  620.  Authority  of  Couniel  as  Affoetii^  Validity  of  Serriee. 

For  the  purpose  of  receiving  notice  of  an  ancillary  suit,  a  party 
to  the  principal  suit  is  represented  by  his  counsel  or  attorney  of 
record  in  the  principal  suit;  and  it  is  the  duty  of  such  attorney  upon 
receiving  the  notice  to  bring  it  to  the  attention  of  his  client.  This 
legal  duty  on  the  part  of  the  attorney  is  not  affected  by  the  circum- 
stance that  the  relation  of  attorney  and  client  may  have  been  actually 
terminated  as  between  the  parties.  It  springs  from  the  relation 
occupied  by  them  in  the  original  suit  and  their  relation  on  the 
record."  Nor  is  it  material  that  the  original  retainer  of  the  attorney 
extended  only  to  the  particular  suit  and  was  not  a  general  retainer. 
The  original  retainer  in  a  suit  extends  to  all  proceedings  that 
immediately  affect  the  right  of  the  client  to  recover  the  property  in 
controversy  in  that  suit  or  to  enforce  the  judgment  when  recovered.'* 

Before  substituted  service  on  an  attorney,  not  followed  by  an  actual 

1*1  D«o.  Ch.  PI.  &Pr.  (ethed.)  449.  i*The    Cortes    Co.    r.    Thuinhftiuer 

11  1  Dan.  Ch.  PL  k  Pr.  (Sth  ed.)  449.  (1881)  9  Fed.  22S;  Chittenden  t.  Thuu- 

i«Fidelltv  Trust  &  Safet]'  Vault  Co.  bauMr  (ISSl)  9  Fed.  226. 

e.  Mobile  St.  Ry.  Co.    (IB03)    5.1   Fed.  i?  Cortea  Co.  v.  Thuinbauier   (isai) 

aSO,  reverted  Oasquet  v.  Fidelity  Tniat  9  Fed.  226. 

&  Safety  Vault  Co.  (1893)  57  Fed.  80,  6  it  CreUio  v.  Ely  (1888)  IS  Pad.  490- 

C.  C.  A.  283. 
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appearance  of  tBe  party,  can  be  suatained,  it  must  appear  tbat  the 
attorney  in  queation  was  the  attorney  of  the  particular  party  on 
whom  service  is  sought  to  be  effected.*" 

§  081.  TennijwtiMi  <rf  Anthmity  of  AUcnuj. 

The  authority  of  the  attorney  which  is  presumed  to  exist  as  long 
as  the  judgment  is  iu  force  terminates  when  the  judgment  is  satisfied, 
and  thereafter  substituted  service  on  the  attorney  in  reference  to 
matters  connected  with  that  judgment  cannot  be  permitted.  The  cir- 
cumstance that  the  attorney  as  a  matter  of  fact  continues  to  represent 
the  party  under  a  general  retainer  does  not  affect  the  case>  his  legal 
connection  with  the  former  suit  being  ended.'" 

g  022.  Sabstitirted  Svrrice  in  Cross  Suit. 

The  cross  suit,  or  suit  begun  by  cross  bill,  is  a  proceeding  in  which 
the  seirice  of  substituted  process  is  often  permitted ; "  but  in  the 
absence  of  an  order  permitting  substituted  service,  a  new  subpoena 
should  be  issued  upon  a  cross  bill  introducing  new  matter  and  asking 
for  affirmative  relief  the  same  as  upon  an  original  bilL^' 

Before  substituted  process  will  be  permitted  on  a  cross  bill  it  must 
appear  that  the  cross  bill  contains  matter  proper  for  a  cross  bilL  In 
other  words,  the  cross  bill  must  be  germane  to  the  original  bill.*' 
Under  a  bill  calling  itself  a  cross  bill,  but  which  is  in  reality  an 
original  bill,  because  it  sets  up  matters  not  germane  to  the  original 
suit,  substituted  service  will  not  be  allowed.  Such  a  bill  is  in  sub- 
stance an  original  bill.** 

Substituted  process  will  be  permitted  on  a  germane  cross  bill  filed 

itftnith  D.  Woolfolk   (1665)    US  U.  t*Oiegoij  v.  Pike  (C.  C.  A.;  1807) 

S.  143,  29  L.  ed.  367.  7S  F«d.  S!0,  26  C.  C.  A.  48t  Lowenatein 

■  oKAmm   c.   Stark    (1871)    1    Skwy.  c.  Qlidewell  {1ST8)  6  DiU.  327. 

M7,  Fed.  Cas.  No.  7,604.  In  IllinoiB  the  croM  bill  la  considered 

iiGresoTj  v.   Pike    (IBSS)    iS   Fed.  hh  ttdjunct  or  part  of  the  origlnkl  suit 

S88;  DnSevj  c.  Duulevy  (1880)  38  Fed.  and  do  proceas  ia  necraaair  to  bring  In 

469;   Lowenstein  v.  Glidewell    (187B)    6  the  partiea  to  the  original  bill,  whether 

Dill.  325;    Eckert  v.  Bftuert    (182.1)    4  infant  or  adult.    Kingsbury  c.  Buckner 

Wash.    C.    C.    370;    Ward    v.    Sebring  (1800)  10  Sup.  Ct.  838,  134  U.  8.  660,  33 

(1824)    4   Wwh.   C.   C.   472;   Hitner   o.  L.  ed.  1047. 

Slickly  (1810)  e  Wash.  C.C.  486.  "  Sehenck   o.    Peay    (1888)    Woolw. 

Instead  ot  allowing  aubstituted   pro-  17S. 

ceaa   in   eroM  suits,   it   U!i«d  to   be  the  t*  Heath  v.  Erie  R.  Co.   (1872)   Fed. 

prtctice  is  the  Enfclish  cliancery  to  bus-  Can.  No.  0,307;  Ward  v.  Seabiy   (IKS) 

pend  proceediHRB  in  the  original  eauw  4  Wasb.  C.  C.  420,  Fed.  Caa.  No.  17,161 ; 

till  the  plaintiff  had  nnawered  the  cross  Eckert  f.  Bauert  (1B23)  4  Wash.  C.  C. 

Mil.     I  Dan.  Ch.  Pr.  267.  S70,  Fed.  Caa.  No.  4,268. 
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by  an  intervening  creditor,  on  the  Bame  considerations  as  if  it  had 
been  filed  by  a  party  defendant  to  the  original  bill.*' 

Substituted  service  on  a  croas  bill  will  not  be  ordered  where  the 
adversary  party  comes  forward  and  by  voluntary  stipulation  gives 
the  defendant  the  benefit  of  the  relief  he  could  obtain  bj  the  cross 
bill." 

§  8S3.  CroM  Bill  between  Co-defendanti. 

The  appearance  of  a  defendant  to  a  croas  bill,  as  between  co-defend- 
ants, should  be  enforced  in  the  same  manner  as  the  appearance 
of  a  defendant  to  an  original  bill ; "  though  no  doubt,  in  a  proper 
case,  an  application  for  substituted  process  might  be  granted  in  the 
discretion  of  the  court 

§  624.  Snbttltated  Proceei  Anilable  in  Any  Aneillary  Bait. 

According  to  the  early  practice  of  the  federal  courts  the  use  of  aub- 
Htituted  process  was  limited,  in  conformity  with  the  rule  of  Engliab 
practice,  exclusively  to  cross  bills  and  suits  for  injunction  against 
judgments  at  law.  This  rule  is  not  now  followed  in  our  CKiurts,  and 
under  the  existing  practice  an  order  for  substituted  service  may  be 
granted  in  any  equitable  proceeding  that  is  a  dependency  on  another 
suit  or  action  in  which  the  court  has  acquired,  and  has,  jurisdiction 
over  the  party  on  whom  the  process  is  to  be  served.  It  is  available  in 
any  ancillary  proceeding,  where  such  substitution  is  necessary  to 
enable  the  court  to  proceed  in  the  matter.'" 

I.  Ward  V.  Beabnug  (1824)  4  Wash.  C.  0.  472,  Fed.  Cu.  No.  17,180:  Pending 
an  action  in  ejectment  the  plaintilT  llled  a  bill,  the  purpose  of  which  WM  bi 
obtain  discovery  In  respect  to  the  land  in  controverBj>.  Washington,  Circuit  Jns- 
tice,  refused  a  motion  for  substituted  service,  pkrtly  on  the  ground  tbat  the 
practice  vras  strictly  limited  to  cross  bills  and  suits  for  injunction  against 
judgments  at  law.  **' 

[This  is  in  conformity  with  the  former  English  practice.  Mr.  Daniell  says  that 
AS  a  general  rule  substituted  process  against  a  person  out  of  the  jurisdiction  of 
the  court  will  be  permitted  only  in  injunction  eases. i"  This  notion  is  long  since 
obsolete,  and  the  practice  followed  in  this  case  Is  not  now  in  vt^e.] 

tc  Oaequet  c.  FidelitT  Trust  t  Sate^  folk    (168S)    IIS  U.  S.  143,  20  L.  ed. 

Vault  Co.    (1893)    07   Fed.  BO.  6  C.  C.  367;  Meyer  V.  Kuhn  (C.  C.  A.;  1898)  13 

A.  Z63.  reverting  Fidelity  Trust  A  Safe-  C.  C.  A.  288,  BB  Fed.  70S,  711. 
ty    Vault    Co.    t>.    Mobile    St.    Ry.    Co.        is  On   the  question  as   to  what  >uits 

(1893)   63  Fed.  8S0.  are   ancillarr   suite,    see   pott,    chapter 

"Heath   «■.    Erie   R.    Co.    (1873)    0  XXIX. 
Blatcht.  318.  Fed.  Cas,  No.  6,307.  "  Compare  Eckert  v.  Bauert  (18B3) 

II  Railroad  Co.  r.  Bradlev  (IRSOI  10  4  WA!>h.  C,  C.  370,  Fed.  Cas.  No.  *,U0. 
y/M.  290,  19  L,  ed.  894;  Smith  r.  Wool-        »"  Pan.  Ch.  Pr.  268, 
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2.  AiraKam  v.  Korth  Oerman  Fire  In*.  Co.  (18S9)  3  L.R.A.  1S8,  37  Fed.  731: 
Ad  action  at  law  waa  brought  on  a  fire  insurance  policy.  On  demurrer  it 
appeared  that  the  action  could  not  be  maintained  without  firat  obtaining  a  refor- 
mation of  the  policy.  Accordingly  the  action  at  law  waa  continued,  and  a  bill 
in  equity  was  filed  in  the  «une  court  for  reformation.  It  was  held  to  be  a  proper 
case  for  subatituted  process.  The  court  aaid:  "  The  bill  is  in  aid  of  the  action 
at  law.  It  ia  between  the  parties  to  the  law  action,  and  ia  dependent  upon  and 
auxiliary  thereto,  in  such  sense  that  service  upon  the  attorneys  char)(ed  with  the 
duty  of  defending  the  law  action  may  be  had  where  anch  aerrioe  cannot  be  made 
directly  upon  the  party." 

A  petition  to  reach  and  eubject  a  patent  right,  alleged  to  belong  to 
the  adversary  party,  to  the  payment  of  costs  in  a  previous  suit  U 
merely  a  part  of  or  a  continuation  of  the  previous  suit;  and  original 
process  is  not  necessary.  Service  of  the  bill  on  the  attorney  is 
enough.'" 

§  626.  Form  of  Bill  as  Alfeotii^;  'Bight  to  Snlwtitnted  Froo«H. 

If  a  proceeding  is  really  dependent  on  another  suit  so  as  to  justify 
the  prosecution  of  it  without  original  process,  the  fact  that  it  is  put 
into  the  form  of  an  independent,  original  bill  does  not  result  in  mak- 
ing original  process  necessary.  It  may  still  be  prosecuted  by  notice, 
or  substituted  process." 

§  62fl.  Equity  of  Bill  u  Affecting  Bight  to  Snbttititted  Troeen. 

Substituted  process  will  not  be  ordered  on  a  bill  which  so  far  shows 
a  want  of  equity  on  its  face  that  the  defendant,  if  brou^t  in,  would 
only  have  to  demur  in  order  to  secure  a  dismissal  of  the  bill.  Thus  in 
a  case  where  it  was  sought  to  set  aside  a  judgment  at  law  which  had 
already  been  satisfied,  the  only  ground  of  relief  set  forth  was  that 
the  original  suit  at  law  had  been  collnsively  made.  It  was  held  that 
such  objection  to  the  jurisdiction  was  not  available  after  the  suit  was 
terminated  and  that  the  bill  was  lacking  in  equity.  Substituted 
process  was  accordingly  denied." 

§  627.  Testing  Validity  of  Snbititittad  Service. 

If  a  party  against  whom  an  order  for  substituted  service  is  made 
wishes  to  test  its  validity  be  must  appear  specially  and  move  to  vacate 

loMaltland  c  Gibson  {1^1)  70  Fed.    (18(14)  2  Wall.  009,  033,  IT  L.  ed.  8S0, 
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or  dismiss  the  service.  A  motion  to  set  aside  the  subpoena  is  not  the 
proper  proceedipg  in  such  qaae.  It  is  the  service,  not  th?  aubpoena, 
that  giyes  the  ground  for  compltiiqt.'' 

Statutory  Subititute  for  Service. 
%  6S8.  SarriM  •{  Gsnrt  OrdWr—VoblieatMii. 

In  a  limited  class  of  cases  personal  service  of  9  court  order,  or 
publication  of  notice  of  a  court  order,  requiring  the  defendant  to  come 
in  and  defend,  ia  permitted  to  serre  the  purpose,  )i^  $,  iuea«urC|  of 
actual  original  process.  The  suits  in  vbicb  this  is  pensitted,  by 
statute,  are  those  brought  in  circuit  courts  to  enforce  a  lien  vpoii,  or 
claim  to,  the  title  of  property,  real  or  personal,  or  to  remove  tin  incvm^ 
branee,  lien,  or  cloud  from  the  title  to  such  property.  Th?  stat- 
ute now  in  force  on  this  subject  provides  as  follows:" 

Act  of  March  3,  1875,  eh.  137,  sec.  8;  When  in  any  suit,  commenced  in  any 
dreult  court  of  the  United  Btkt«a,  to  enforce  any  l^tal  or  equit«hle  lien  upon, 
or  eUim  to,  or  to  remove  any  incumbriHiae  or  lien  of  cloud  upon  the  titje  to  re^l 
or  perwpftl  property  within  the  (iiatrict  where  Huch  suit  w  brought,  ope  »r  more 
of  the  def?p4&nta  therein  shall  not  be  an  inhabitant  of,  or  found  within,  the  said 
district,  or  shall  not  voluntarily  appear  thereto,  it  shall  be  lawful  for  the  court 
to  malce  an  order  directing  such  absent  defendant  or  defendants  to  appear,  plead, 
answer,  or  demur,  by  a  day  certain  to  be  designated,  which  order  shall  be  served 
on  suc)|  tttUBt  ^eftp^Dt  or  defep4<tnts,  if  practie^ble,  ntterevpr  fflimd,  aqd  also 
upon  tlie  person  or  persons  in  possession  or  charge  of  said  property,  if  any  there  be ; 
or  where  such  personal  service  upon  such  absent  defendant  or  defendants  is  not 
liTfuticahle,  »lWh  order  shall  be  published  in  sueh  manner  as  the  oourt  may  direct, 
not  leas  thaq  (atee  a  week  for  six  consecutive  weeks;  and  lu  ^se  such  absent 
defendant  shall  not  appear,  plead,  answer,  or  demur  within  the  time  so  limited, 
or  within  some  further  time,  to  be  allowed  by  the  court,  in  its  discretipn,  apd 
upon  proof  of  the  service  or  publication  of  said  order,  and  of  the  performance 
of  the  directiona  contained  in  the  same,  it  shall  l>e  lawful  for  the  court  to  enter- 
tain jurisdiction,  and  proceed  to  the  hearing  and  adjudication  of  such  suit  in  the 
same  tnanner  as  it  such  4bsaiit  defendant  b»id  been  served  with  process  within 
the  said  district;  but  said  adjudication  shall,  as  regards  said  absent  defendant  or 
defendants  without  appearance,  affect  only  the  property  which  shall  have  been 
the  subject  of  the  suit  and  under  the  jurisdiction  of  the  court  therein,  within 
■uch  district,  and  when  a  part  of  the  said  real  or  personal  property  against  whioh 
such  proceeding  sb^ll  be  tal^en  shall  be  within  another  district,  bi|t  within  the 

■  ■  Marnn  t>.  New  York,  etc  Co^  (1890)  and  was  superseded  by  that  aection. 
87  Fed.  241.  This  section  was  in  turn  superseded  by 

■  <The  first  aUtute  on  this  subject  the  set  now  in  force.  The  latter  statute 
appeared  in  the  Act  of  June  I,  18T9,  made  some  changes  in,  and  contained 
eh.  2SB,  sec.  ig,  IT  Stat.  L.  198.  This  some  material  additions  to,  the  prior 
law  was  with  some  modification  carried  law. 

into  the  Revised  Statutes  aa  section  738, 


§g  629, 830]  INSTITUTION  OF  THE  SUIT.  391 

Bwne  lUtei  Mid  suit  mky  be  brought  in  either  district  in  said  st«te.  Provided, 
however,  that  knf  defendant  or  defendants  not  actually  pcraonatly  notiBed  as 
above  provided  may,  at  any  tinie  within  one  year  after  final  judgment  in  any 
suit  nentioned  in  thia  aeetion,  enter  his  appearance  in  said  suit  in  said  circuit 
court,  and  thereupon  the  said  court  shall  moke  an  order  setting  aside  the  judg- 
ment therein,  and  peimiltjng  oaid  defendant  or  defendants  to  pleAd  therein  on 
[WfmeDt  by  hin  or  tiietu  of  such  coats  oa  the  court  shall  deem  just;  and  thereupon 
Bftid  suit  ^11  be  proceeded  with  to  final  judgment  according  to  law.  t* 

3  628.  CknenI  Conitrnotios  and  AppUcation  of  Statute. 

In  applying  this  statute  it  is  to  be  borne  in  mind  generally  that, 
ae  it  provides  for  an  UDiuual  substitnte  for  Bervice,  it  should  be  cloaelj 
followed.'*  It  applies  only  in  suits  originally  begun  in  the  cir- 
cuit courts  and  not  to  causes  removed  thereto  from  state  courte."^ 
The  statute  is  not  applicable  to  proceedings  in  district  courts.'^  The 
mode  prescribed  in  the  statute  is  exclusive,  and  a  different  practice 
based  cm  state  laws  can  have  no  validity  in  the  federal  courts-^' 

If  two  causes  of  action  are  joined  in  one  bill,  and  one  of  them  is  of 
such  nature  as  to  justify  aubatituted  service  of  a  court  order,  but  the 
other  is  not,  the  court  cannot  obtain  jurisdiction  of  the  latter  cause  by 
service  of  the  order.*" 

I  630.  Cm*  of  Defendant  B«tidinf  in  IKstriot  bat  Hot  Fouid. 

An  important  point  to  be  considered  in  regard  to  the  effect  of  this 
statute  is  the  meaning  of  the  language  defining  the  conditions  under 
which  the  procedure  therein  prescribed  is  proper.  The  words  are: 
"  When  one  or  more  of  the  defendants  therein  shall  not  be  an  inhabi- 
tant of,  or  found  within,  the  said  district,  or  shall  not  voluntarily 
appear  thereto."  These  words  apparently  authorize  the  mating  of 
the  order  in  either  of  two  contingencies,  namely,  (1)  when  a  defend- 
ant, being  a  nonresident,  fails  to  appear  voluntarily,  and  (2)  when  a 
defendant,  being  an  inhabitant  of  the  district,  cannot  be  fennd  therein 
and  does  not  veluntarily  appear.  In  other  words,  the  statute  may  be 
pursued  in  a  case  where  the  defendant  whom  the  plaintiff  seeks  to 

"10  Stat.  L.  4TS;  4  Fed.  StaL  Aaa.  iTWotdridge  v.   HcKenna    (IBSl)    8 

381.  Fed.  680. 

■  •Guaranty  Trust  &  Safe  Deposit  Co.  *■  Shainwald  e.  Lewis   (1880)   6  Fed. 

r.  Cratn  Oeve  Sptings  A   If.    R.    Go.  SIT; /n  re  Waukesha  Water  Co.  (1002) 

(1801)   139  U.  8.  137,  147,  36  L.  ed.  116,  116  Fed.  1011. 

110,   11   Sup.  Ct.  512;   McCoj's  Ex'r  v.  "Bracken  v.  Union  Fac.  R.  Co.   (C. 

llffofm  Devisees  (I87S1  0  W.  Vs.  443;  C.   A.;    18S3)    S  C.  C.   A.   048,  »  Fed. 

nofTman  e.  Shields    |)B701    4  W.  Va.  447. 

499;  Bstt  r.Procter  (1891)  4B  Fed.  SIS;  «•> Evans  r.  Charles  Scrflmer'a  Sons 

Bmplcen   n.   Union   Pac.   R.   Co.    (C.   C.  (1893)  68  Fed.  303. 
A.;  1803)  5  C.  C.  A.  848,  56  Fed.  447. 


392  FEDERAL  EQUITY  PRACTICE.  [§  630 

bring  in  is  an  inhabitant  of  tlio  Histrict  as  well  aa  where  he  is  a 
nonreaident,  provided  the  otlier  cuuditione  are  such  as  are  mentioned 
in  the  statute.  No  other  moaning  can  be  fairly  given  to  this  language. 
The  original  atatnte  of  1872  whs  identical  in  wording,  and  Judge 
Dillon,  who  was  ihtn  a  circuit  jiKlge>  understood  the  statute  to  apply 
to  resident  defendants  who  could  not  be  found  in  the  district,  as  well 
OS  to  nonresident  defemlanta.*'  Evidently  this  language  is  to  be 
construed  as  if  it  read,  "  if  ime  or  more  of  the  defendants  shall  either 
be  a  nonresident  of  the  district  or,  being  a  resident,  shall  not  be 
found  therein,  or  shall  not  voluntarily  appear." 

In  carrying  this  section  of  the  Act  of  1872  into  the  Revised  Stat- 
utes, the  language  of  the  statute  was  materially  changed  on  this  point. 
The  corresponding  words  of  section  738  K.  S.  are  these :  "  'When  any 
defendant  is  not  an  inhabitant  of  nor  found  within  the  said  district, 
and  does  not  voluntarily  appear."  Here,  it  will  be  perceived,  "or  "  is 
changed  to  "  nor,"  and  in  consequence  the  section  must  here  be  con- 
strued as  if  it  read,  "  when  any  defendant  is  neitiier  an  inhabitant  of 
the  district,  nor  is  found  in  it,  nor  voluntarily  appears ;"  *'  or  as  if  it 
read,  "  when  any  defendant  is  not  an  inhabitant  of  the  district  and 
is  not  found  within  it  and  does  not  voluntarily  appear."  Under  the 
Act  of  1872,  the  procedure  could  be  adopted  if  either  of  the  alter- 
natives were  fulfilled;  under  section  738  R  S,,  the  procedure  could 
not  be  adopted  unless  all  the  conditions  were  fulfilled.  Here  the 
defendant  must  be  a  nonresident;  the  plaintiff  must  be  able  to  show 
that  the  defendant  cannot  be  found  in  that  district ;  and  the  defend- 
ant must  not  voluntarily  ap]>car.  The  alternative  conditions  stated 
in  the  earlier  statute  and  connected  by  "  or  "  have  given  place  to  a 
distributive  negation  slating  cumulative  conditions  all  of  which  must 
be  fulfilled  before  the  statute  can  operate. 

ITowei-er,  as  was  indicated  above,  section  738  R.  S.  was  superseded 
by  the  law  now  in  force ;  and  this  latter  statnte,  on  the  point  under 
consideration,  reverts  to  and  re^nacts  the  worda  of  the  original  stat- 
ute. It  follows  that  if  our  interpretation  of  the  language  in  question 
is  correct,  a  defendant  may  now  be  brought  in  by  service  of  notice  of 
a  court  order,  or  by  publication,  though  he  is  a  resident  of  the  dis- 
trict, just  as  could  be  done  under  the  original  act.  All  that  is  neces- 
sary to  ahow  is  that  he  cannot  be  found  in  the  district  and  that  he 

41  BronMD  V.  KMknk  (1BT3)  2  Dill,  found  within  the  district,  maj  be  cited 

<B8.  to  appear."    See  Greeley  v.  Lowe  (18M) 

'•The  supreme  court  construed  eec-  16S  U.  S.  73.  SB  L.  ed.  76,  referring  to 

tion  738  R.  8.,  m  if  it  re»d,  "defendniita  Ooodnun  r.  Niblaek   (1880)    102  U.  S. 

who    kre   neither    inbsbit«ntB    of,    nor  660,  26  L.  ed.  229. 
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does  not  voluntarily  appesir.  There  would  seem  to  be  no  doubt  that 
auch  is  the  true  doctrine,  though  the  rule  here  stated  is  doubtless  con- 
trary to  a  few  dicta. 

§  631.  Statute  Does  Hot  Diipenae  with  Tnritdictioaal  Seqnirement. 

\\'hat  is  here  said  as  to  the  possibility  of  tlnis  bringing  in  resident 
defendants  who  cannot  be  found  must,  of  course,  be  taken  subject  to 
the  qualification  that  in  suits  where  jurisdiction  rests  on  the  diversity 
of  citizenship,  the  citizenship  of  all  the  parties  must  l>e  such  as  to 
give  the  court  jurisdiction  of  the  cause ;  for,  it  will  be  observed,  while 
the  present  law  permits  a  suit  to  be  brought  against  a  defendant  in  a 
district  other  than  that  in  which  iie  resides,'"  it  does  not  change  the 
rule  that  to  entertain  jurisdiction  on  the  ground  of  diverse  citizen- 
ship, all  the  plaintiffs  must  be  citizens  of  different  states  from  the 
defendants.**  For  instance,  a  citizen  of  the  state  of  Maine  eould 
unite  with  a  citizen  of  New  York  and  bring  a  suit  in  the  circuit  court 
of  Massachusetts  to  enforce  a  lien  on  proi>erty  located  tbere,  the  resi- 
dent owners  being  made  defendants.  In  such  a  suit  nonresident 
owners,  living  in  other  states  than  Maine  and  Xew  York,  could 
also  be  made  defendants ;  and  in  either  case  the  defendants,  resident 
or  nonresident,  could  be  brought  in  by  publication.  But  if  a  citizen 
or  citizens  of  Massachusetts  bring  a  bill  in  the  circuit  court  of  that 
state  to  enforce  a  lien  on  property  situated  there,  no  resident  owner 
could  be  made  a  defendant  or  be  brought  in  by  publication,  for  this 
would  destroy  the  jurisdiction  of  the  court. 

§  6S2.  Citiuniliip  nnknown — ^Reridenoe  Unknown, 

Purthermore,  it  is  manifest  that  a  person  whose  citizenship  is 
alleged  to  be  unkno^\'n  cannot  be  brought  in  by  publication  under  the 
act,  for  the  federal  court  cannot  have  jurisdiction,  in  a  case  resting 
on  diversity  of  citizenship,  unless  the  citizenship  of  each  party  is 
stated,*'  But  if  the  necessary  allegation  of  citizenship  in  a  par- 
ticular state  is  made  in  regard  to  a  defendant,  it  would  be  entirely 

"Greeley  p.  Ixmt   (1804)    IM  U.  S.  '<  BriKhwn  p.  Luddinrton    (1874)    12 

68.  30  I-  ed.  00   {dUlinguMing  Smith  Blatelif.  237,  Fed.  Cas.  No.  1.874;  Ames 

V.  LvDn   (IBDO)   133  t'.  S.  316,  33  L.  ed.  r.  HnliltTbaum   (1800)  42  Fed.  341 ;  Tu^; 

SS6);   AmH   r.   Holdertuum    (1800)    ffi  River,  etc.  Co.  p.  Brigel   (1806)  14  C.  C. 

Fed.  341;  Sevbert  v.  Shamokin,  etc.  R.  A.  577.  67  F«d.  635. 

Co.  (1001)   liO  Fed.  810.    Comparr  Jpn-  fSTiig  River  etc.  Co.  v.  Brigel  (1895) 

Idiu  r.  York  Cliff  Tmp.  Co.   (1001 )    110  14  C.  C.  A.  677,  87  Fed.  62fi. 
Fed.  807,  809.  irhere  the  ease  trax  not 
one  uader  tec.  73B,  but  haiied  on  tbe 
general  equity  power*  o(  the  court. 
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proper  to  bring  him  in  by  pnblieatioD,  upoo  a  showing  (1)  that  his 
actual  place  of  residence  in  that  state  is  anknown  and  (2)  that  it  is 
impossible  or  impracticable  tit  serve  the  notice  on  him  personally." 

g  9S9.  Btopi  to  Brii^  Ib  Reaidtnt  Defendant. 

The  steps  to  be  taken  by  the  plaintiff  in  order  to  bring  in  a  defend- 
ant under  this  statute,  or  to  give  the  court  jurisdiction  to  proceed  in 
the  absence  of  such  defendant,  should  dififer  somewhat,  according  as 
the  defendant  to  be  affected  with  notice  is  a  resident  or  a  nonresident 
of  the  state.  If  the  bill  shows  on  its  face  that  the  defendant  is  a  resi- 
dent of  the  state,  a  subpoena  should  be  issued  for  him  in  the  usual 
courac.  When  the  subpoena  ia  returned  "not  found,"  the  plaintiff 
may  make  his  application  to  the  court  for  the  order  provided  for  in 
the  statute.  This  application  may  properly  be  made  ex  parte,  and 
it  is  not  necessary  for  the  plaintiff  to  abide  a  term  to  see  i^ether  or 
not  the  defendant  will  in  the  meantime  come  in  voluntarily.  It 
would  bo  unreasonable  to  expect  the  plaintiff  to  delay  proceedings  in 
order  to  give  the  defendant  a  chance  voluntarily  to  appear."  The 
retuim  of  t'le  subpoena  "  not  found  "  is  sufficient  evidence  Uiat  the 
defendant  is  not  to  be  found  in  the  district ;  and  awwrdingly  when  the 
application  is  based  on  such  a  return,  it  could  hardly  be  considered 
necessary  that  the  application  should  be  verified  or  that  it  dioutd  be 
accompanied  by  an  affidavit  showing  that  the  defendant  is  not  to  be 
foimd  therein. 

§  634.  Stepi  to  Brii^  In  Honrendent  Defendant. 

If  the  defendant  whom  the  plaintiff  wishes  to  bring  in  is  a  nonresi- 
dent of  the  district  and  this  fact  is  alleged,  as  it  should  be,  in  the 
bill,  the  issuance  of  a  subpwna  would  be  idle,  since  a  subpoena  has  no 
validity  beyond  the  limits  of  the  territorial  jiiriadiction  of  the  court 
Therefore,  in  this  case,  the  plaintiff  should,  or  may,  apply  for  a 
special  court  order  without  unnecessary  delay.*' 

t«In  Batt  V.  Procter  (1S»1)  45  Fed.  the  sUtute.  Thpse  defendantH  aeem  to 
S1&,  delendanta  were  alkged  to  be  non-  have  bean  reaideiiti  of  the  statc)  but  the 
reaideota,  and  it  waa  ahown  that  their    exact  eonditiona  are  not  diecloaed.     As- 

Slacea  of  abode  were  unkaown.  The  or-  aumlng  that  the  ault  waa  brought  hy  a 
IT  tat  publicatitai  vaa  refuBed  beoauae  eitina  of  aaother  state  and  that  the  it- 
it  was  not  suJHciently  shown  that  serr-  fendanta  were  alleged  to  be  citiiena  af 
ioa  of  ths  votioe  oould  not  be  had  under  the  state,  It  would  be  entirely  proper 
the  statute.  thus  to  bring  them  in. 

In  Bronson  r.  Keokuk  (1873)  2  DiU.  tf  Contm,  Bronson  p.  Keokuk  (ISTS) 
49B,  it  appears  to  bai-e  been  taken   for   2  Dill.  498. 

granted  that  defendants  whose  resjdenoe  ««  United  State*  v.  Amerieu  iJimknK 
was  unknown  could  be  brought  in  under  Co.  (18971  80  Fed.  309. 
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§  63S.  Proof  Aooompuiyiiig  Applioatiui. 

Thii  BppUcatioa  should  be  aocompuiied  bj  en  affidBvit,  oi'  some 
other  proof  iU^ieqt  to  show  that  the  order  is  proper.  The  statute  is 
aileot  an  thq  subject  of  the  evidence  neoeaaary  to  authorize  the  mak- 
iog  of  the  order.  Clearly,  this  evidence  ma;  be  supplied  in  any  mode 
reoogclxed  by  the  ppaotioe  of  the  court  aa  sufficient.  The  return  of  a 
subpoena  "not  found"  is  not  the  only  evidence  that  will  authoriae  the 
court  to  prooeed.    It  may  be  supplied  by  affidavit  or  oral  proof.^* 

§  636.  Order  Not  Subject  to  Collateral  Attack, 

Ah  it  la  In  the  power  of  the  court,  by  which  the  order  )e  made,  to 
determine  whether  a  proper  case  is  presented  for  the  making  of  a 
special  order,  its  action  in  refusing  the  order  cannot  be  collaterally 
assailed,  especially  where  the  record  does  not  contain  the  evidence  on 
which  the  ruling  was  based.  It  will  be  presumed  that  the  finding  of 
the  court  was  supported  by  sufficient  and  competent  proof."" 

g  637.  Order  for  Defendant  to  Appear. 

The  first  order  granted  by  the  court  under  the  statute  is  one  to  the 
effect  that  the  defendant  shall  appear  and  plead,  answer,  or  demur, 
by  a  specified  day.  Any  convenient  day  may  be  designated.  It  is 
not  necessary  that  this  day  should  be  a  rule  day.''  The  order  should 
specify  the  mode  in  which  it  is  to  be  executed  and  the  particular 
parties. 

g  638.  Order  of  Publication. 

If  service  of  this  order  is  impossible  or  impracticable  the  court 
proceeds  to  authorize  publication.  Before  a  plaintiff  can  proceed  to 
publication  or  obtain  an  order  for  publication,  he  must  comply  with 
all  the  previous  statutory  conditions  and  limitations.  A  failure  to 
do  80  is  not  excused  by  the  fact  that  the  expense  attending  those  steps 
would  he  great  or  that  the  number  of  the  defendants  is  large,'* 

Infants  can  be  proceeded  against  by  publication  whenever  the  stat- 
utes permit  such  process  against  adults."^ 

«t  Forsyth  r.  Pienon   (1882)   D  Fed.  order  is   not  gnnted  or  wrred   until 

801 ;  Woods  c.  Woodson  ( 1900)  <0  C.  C.  aft«r  a  pro  oonfmto  has  be«n  arderrd. 

A.  S2S,  100  Fed.  618.  See  Mellin  v.  Moliae  Iron  Works  (1880) 

to  Wooda  V.  Woodson  { 1900)  «  C.  0.  131  V.  8.  370,  33  L.  ed.  184. 
A.  526,  100  Fed.  616,  618.  Si  ForsyUi  v.   Pierson    (1882)    9  Fed. 

Proceedings  under  the  statute  may  be  801. 
sustained   where  ft   defendant   is   served        "Batt  v.  Procter  (1891)  45  Fed.  515. 
with  a  court  order  to  appear  and   de-        '^  Brj-an  r.  Kennett  (1885)  5  Sup.  Ct. 

fend  before  the  final  decree,  though  the  407,  113  U.  S.  170,  2S  L.  ed.  908. 
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§  630.  Beqniiitet  of  Pablication. 

Publication  is  not  valid  where  it  fails  to  conform  atrictly  to  the 
statute.  It  must  exteod  over  the  full  period  of  six  weeks,"*  and  it 
is  essential  that  the  publication  should  correctly  stat«  Uie  parties  to 
the  suit  and  their  names.  Publication  has  been  held  to  be  fatally 
defective  where  the  oi-der  of  publication  as  entered  and  published  ran, 
"  Sarah  E.  Myers  and  the  unknown  heirs  of  Henry  Myers,  deceased," 
while  it  should  have  been  "  Elizabeth  Meyer  and  the  unknown  heira 
of  Henry  Meyer,  deceased."  " 

tiGuArautf  TruHt,  etc.  Co.  r.  Oreen  (18931   64  Fed.  1,  9;  Me7«r  «.  Euhn 

Cove  Spring*,  etc.  R.  Co.   (1S9I)   131)  U.  (C.  C.  A.;   1896)    13  C.  C.  A.  208,  66 

B.  137,  36  L.  ed.  116.  Fed.  706. 

t>DMroJt    t).    Detroit   Ci^    R.    Oo. 
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I  672.  AdBiBtance  Where  Sequea traitors  Resmted. 

673.  ProcesB  to  Enforce  Appearance  of  Corpomtioii. 

874.  Enforcement  of  Interlocutoi;  Orden  against  Corporatitm. 
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076.  Production  of  Defendant  in  Court. 

Tn  Oeneral. 
§  640.  Appearance,  Formal  and  Informal. 

After  a  defitndant  has  been  duly  served  with  process  he  must  put 
ill  an  appearani^e  ia  the  court.  This  formal  act  is  desirable  as  a 
symbol  of  the  completion  of  the  steps  required  to  perfect  the  juris- 
diction of  the  court ;  and  from  the  staudpoiut  of  the  defendant,  it  is 
necessary  as  a  prerequisite  to  the  making  of  a  defense.' 

The  appearance,  when  formally  made,  should  be  in  writing  and 
duly  filed.  It  should  be  headed  by  the  name  of  the  particular  court 
and  the  style  of  the  cause  in  which  the  appearance  is  made.  A  simple 
direction  to  the  clerk  to  enter  the  appearance  of  the  person  giving  the 
nutliority  is  enough,  where  such  person  is  one  of  the  defendants  him- 
self. If  the  appearance  is  made  by  a  solicitor  on  behalf  of  one  or 
more  of  the  defendants,  it  should  he  so  noted.'  Though  equity  rule 
17  provides  for  the  formal  entry  of  the  defendant's  appearance  in  the 
order  book,  appearances  are  rarely  entered  with  much  formality. 
The  defendant  or  more  usually  his  soticit^r  simply  enters  his  name 
on  the  docket  as  appearing  in  the  cause.  If  the  defendant  comes  into 
court  and  files  a  pleading  or  takes  any  other  proper  step  looking 
towards  his  defense,  this  of  necessity  operates  as  an  appearance  on 
his  part,  though  no  formal  appearance  whatever  is  entered  by  him 
or  by  his  solicitor. 

§  641.  Autliority  of  Solicitor  to  Appear. 

Though  an  appearance  by  an  attorney  or  solicitor  is  not  binding 
unless  the  attorney  is  authorized  to  appear,  it  is  not  necessary  that 
the  authority  should  be  affirmatively  shown.  The  lawyer  is  an  officer 
of  the  court  and  is  admitted  to  practice  under  the  authority  of  the  law. 
Consequently,  until  the  contrary  is  shown,  his  appearance  in  a  cause 
will  be  presumed  to  be  with  the  sanction  of  the  person  whom  he 
assumes  to  represent.^    The  authority  of  an  attorney  to  appear  for  a 

1  2  Dan.  Ch.  Pr.  4.    Under  the  prac-  Court  of  the  Plret  Circuit  requires  that 

tiee  of  the  High  Court  formal  appearnnce  the  appearance  ehall  be  made  "  in  W»it- 

of   the  defendant  was  of  much   gri^ater  ing  by  the  tiaitd  of  tbe  person  appeu- 

importance  than  in  modem  practice.  ing." 

tUo.  6  of  the  Rules  of  tbe  Circuit  ■  Osbom  v.  Banlc  of  U.  S.   (1824)  9 
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corporation  need  not  be  under  seaL*  A  decree  against  a  defendant, 
upon  an  appearance  for  him  b;  an  attorney  of  record,  does  not  pre- 
clude such  defendant  from  showing  in  a  subsequent  proceeding  that 
the  appearance  was  unauthorized.' 

§  642.  Appearance  of  Fenon  under  DiiafaiUty. 

An  infant  is  lacking  in  capacity  to  make  a  personal  appearance.* 
He  must  appear  hj  his  guardian  ad  litem.''  An  appearance  for  an 
infant  made  hj  one  having  no  lawful  authority  to  represent  the 
infant  gives  no  jurisdiction,  and  the  decree  entered  upon  such 
unauthorized  appearance  le  not  binding.' 

An  idiot  or  a  lunatic  appears  by  his  committee  w  other  flpecially 
appointed  guardian  ad  litem." 

g  643.  AppearuLoe  of  Harried  Wonuui. 

The  wife  who  is  sued  conjointly  with  her  husband  appears  by  him. 
Hence,  if  a  husband  and  wife  are  served  with  a  subpoena,  a  separate 
appearance  by  the  wife  is  usually  irregular.  The  husband  should 
appear  for  both.  If  the  husband  alone  is  served  with  process  without 
the  wife  and  he  has  notice  that  the  wife  is  a  defendant,  he  may  like- 
wise appear  for  both.'" 

Where  the  wife  is  sued  separately,  as  she  is  when  the  husband  ia 
abroad  or  whan  the  suit  concema  her  separate  property,  she  appears 
separately.  The  mles  here  stated  in  regard  to  the  appearance  of  the 
wife  represent  the  practice  followed  in  the  English  chancery  at  the 
beginning  of  the  last  century,  and  it  is  presumed  that  they  would  be 
followed  in  the  federal  courts  of  equity,  there  being  no  local  rules 
to  the  contrary. 

%  644.  Appearanoe  Say. 

An  appearance  may  be  put  in  graiit  by  a  defendant  at  any  time 
after  the  suit  has  been  brought,  if  he  sees  fit  to  do  so;  but  if,  as  is 
usually  the  case,  he  does  not  desire  thus  voluntarily  to  submit  to  the 

Wheftt.  B2g,   6  L.  ed.  22S;   Baldwio  v.  *  Sliver   c.   Shelbftck    (1TS6)    1   Dall. 

Wjlie     US&t|     Ved.    Cm.    No.    1S,22B;  166,  1  L.  ed.  84. 

Bank  of  the   United  States  e.   Roberta  T  £  Dftn.  Ch.  Pr.  S. 

(1822)  red.  Cm.  No.  S34.  ■  Hatch  t>.  Ferguson   (1893)   67  Fed. 

4  0sbom  p.  Bulk  of  U.  8.    (1824)   9  968,  affirmed    (1896)    38  L.Rj^.  TSfl.  OS 

Wheat.  889,  6  L.  ed.  826,  Fed.  43,  IS  C.  C.  A.  201. 

>  Hatch  V.  Fer^iuon    ( 18BS)   67   Fed.  «  2  Dan.  Ch.  Pr.  6. 

M8.  "•  2  Dwi,  Ch,  Pr.  Bj  1  Smith,  Ch.  Pr. 
2d»L  146. 


400  FEDERAL  EQUITY  PRACTICB.  [§  645 

jurisdiction  of  the  court,  he  Avails,  or  can  wait,  until  the  appear- 
ance day.  On  this  day  he  must  appear,  if  he  has  not  already  done 
so.'* 

The  appearance  day  ia  determined  by  reference  to  the  date  of  the 
return  day  and  the  time  of  the  actnal  service  of  the  writ.  If  the 
subpoena  is  sen-ed.  as  much  as  twenty  days  before  the  return  day, 
then  the  appearance  day  coincides  with  the  return  day.  If  the 
subpoena  is  not  served  as  much  as  twenty  days  prior  to  the  return 
day,  then  the  appearance  day  falls  on  the  rule  day  next  succeeding 
the  return  day.^* 

If  no  formal  appearance  ie  put  in  and  the  defendant  submits  to 
the  jurisdiction  of  the  court  by  the  filing  of  an  answer  or  other  plead- 
ing, as  he  may  do,  such  pleading  must  be  filed  on  or  before  the  ap- 
pearance day.  In  other  words,  the  time  within  which  a  defendant 
may  answer  or  plead  is  sensibly  abridged  when  no  formal  appearance 
is  entered.  A  defendant  who  has  entered  a  formal  appearance  has 
until  the  nest  rule  day  to  plead,  but  if  he  refrains  from  entering  a 
formal  appearance  he  must  come  in  and  appear  informally  by  plead- 
ing within  the  time  limited  for  appearing,  otherwise  he  will  be  sub- 
ject to  the  p^ial^  imposed  for  a  failure  to  appear. 

§  646.  Withdnwftl  of  Appearanoe. 

As  a  general  rule  the  appearance  of  a  defendant  cannot  be  with- 
drawn without  leave  of  the  court."  This  rule  is  designed  for  the 
benefit  :.nd  protection  of  the  plaintiff  and  not  for  the  benefit  of  the 
defendant  Therefore,  if  a  defendant,  after  having  appeared,  with- 
draws his  appearance  without  leave  of  the  court,  he  will  be  so  far 
bound  by  this  act  that  a  judgment  against  him  pro  confeaso  may  be 
supported.** 

The  withdrawal  of  a  solicitor  from  all  connection  with  a  cause 
does  not  operate  to  withdraw  an  appearance  already  entered  in  that 
cause  by  such  Solicitor."  The  withdrawal  of  a  plea  or  answer  by 
leave  of  the  court  does  not  withdraw  the  appearance,"  especially 
where  the  withdrawal  of  the  pleading  is  expressly  without  preju- 
dice." 

11  HpTinan  P.  Uhlnuii  (1888)  34  Fed.  it  Cr«ight«i  c  Kerr  (1ST8)  80  W*II. 

688.  18,  2eL.  ed.  311. 

11  Equity  Rule  IT.  i<  Eldr»d     r.     Mirhigwi     Ina.     B^nk 

II  United   SUtra   v.   Curry    (184S)    a  USTS)     17    Wall   HS,   21    L.   ed.    889: 

How.  106,  111.  12  L.  ed.  363,  SOS.  Whiti^  r.  Ening  (1805)   16  C.  C.  A.  2iW, 

14  Rio  Grande  IrriffBtioii  Co.  v.  Oild-  eo  Fril.  4I>1. 

ewleeie   (1899)   174  U,  B.  603,  43  L.  ed.  n  Wliito  r.  Ewing  (1896)   16  C.  C.  A, 

W03.  296,  09  Fed.  4S1. 
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The  withdrawal  of  an  appearance,  by  leave  of  court,  operates  to 
put  the  suit  in  the  same  state  as  if  no  appearance  had  been  entered, '^ 
unless  the  order  of  withdrawal  expresaly  purports  to  be  "  without 
prejudice  to  the  plaintiff."  *" 

General  and  Special  Appearances. 

§  646.  Gtnraal  Appearanee. 

There  am  two  aorta  of  appearances,  the  general  appearance  and 
the  special  appearance.  The  dietiuction  ie  one  of  very  considerable 
importance,  inasmuch  as  there  are  sundry  defects  and  objections  to 
the  maintenance  of  a  suit  that  are  available  only  when  the  defend- 
ant appears  specially.  The  general  appearance  is  the  appearance  of 
a  defendant  without  condition  or  qualification.  Every  unlimited 
appearance  is  a  general  appearance.  The  general  appearance  may  be 
put  in  formally  on  the  appearance  day,  as  contemplated  in  equity 
rule  17,  or  it  may  result,  by  necessary  implication,  from  the  taking 
of  any  step,  such  as  the  filing  of  answer,  which  looks  towards  the 
making  of  a  defense  on  the  merits.  If  a  party  appears  and  seeks 
relief  going  to  the  merits,  his  appearance  is  general.  "  No  words  of 
reservation  can  make  an  appearance  special  which  is  in  fact  to  the 
merits."  "• 

g  647.  Stept  Importing  Oenenl  Appeoranoe. 

The  putting  in  of  a  general  demurrer  to  the  merita  operates  as  a 
general  appearance,  and  waives  defective  8er^•ice."  If  a  demurrer 
or  any  part  of  it  goes  to  the  merits  or  to  the  general  jurisdiction  of 
the  court,  the  question  of  personal  privilege  or  of  defect  in  the 
service  is  waived,'' 

Similarly,  one  who  appears  and  makes  a  motion  to  dismiss  on  two 
grounds,  one  of  which  goes  to  the  merits,  thereby  waives  at)  objection 
for  want  of  proper  service  and  process."  An  appearance  made  for 
the  purpose  of  obtaining  an  ezteneiou  of  time  to  demur,  plead,  or 

i*Pint  Nat.  Bank  v.  CunniDghAm  mania  Fire  Ids.  Co.  tlSSS)  30  Frd.  340; 
(1B91)  48  Fed.  510;  nnham  v.  Spencer  Dallmerer  r.  Fanuera'  etc.  To.  (IHTTl 
<)8S2|  14  Fed.  603.  Fed.  Gas.  No.  3,546. 

i*See  Creigbton  t>.  Kerr  (1873)  80  "St.  Lonia,  etc  R.  Co.  r.  McBride 
Wall.  8,  22  L.  ed.  30».  <lBei)  il  8np.  Ct  Bep.  982,  141  I'.  R. 

■•Crawford  r.  Fottrr  (C.  C.  A.;  127,  3S  L.  «d.  609;  Lowry  v.  Tile,  rte. 
1808)  28  C.  C.  A.  676,  84  Fed.  039.  Asm.  (1890)  98  Fed.  817. 

"  New  Jersey  v.  New  York   (1838)   6        *>  Jones  r.  Andrews   (1870)   10  Wall. 
Pet.  323,  8  L.  ed.  414;   Wetiel  etc.  R.   327,  IB  L.  ed.  936;  Edgell  r.  Felder  (C. 
Co.  V.  Tennis  Bros.  Co.  (1906)   7a  G.  C.   C.   A.;    1SS7)    84   Fed.  69,  28  C.  C.  A. 
A.  866,   N.'S   Fed.  4AB;    Priezen  t>.   Alle-    382. 
Eq.  Prac.  Vol.  I.— 86. 
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answer,  or  to  take  such  other  action  as  defendant  msj  fa«  adTia«d,  is 
a  general  appearance.'* 

§  648.  Stftpa  Kot  Importing  General  AppeUaaM. 

A  defendant  on  whom  no  attempt  has  been  made  to  serve  process 
does  not  submit  to  tbe  jurisdiction  of  the  court  by  joining  with  a 
codefendant  (who  has  been  served)  in  a  motirai  to  dietnln  tin  service. 
Such  an  appearance,  if  an  appearance  at  all,  is  a  special  appear- 
ance.'" Nor  will  a  nonresident  corporation  that  cannot  be  served 
with  process  be  held  to  have  entered  a  voUmtacy  appearance  merely 
by  reason  of  the  fact  that  its  lawyers  come  in  on  l)ehalf  of  an  actual 
party  and  assist  in  the  defense^  there  being  no  intention  on  tbe  part 
of  the  corporation  to  become  a  party  to  the  suit." 

An  appearance  by  a  person  who  is  not,  properly  speaking,  a 
defendant  to  tho  suit,  but  upon  whom  the  subpoena  is  improperly 
served,  will  not  be  considered  a  general  appearance,  although  the 
motion  made  upon  such  appearance  does  not,  in  terms,  purport  to  be 
made  as  upon  a  special  appear  a  nce.^^ 

A  special  appearance  will  not  operate  as  a  general  appearance  at 
tbe  next  term  of  tbe  court,  in  the  absence  of  the  taking  of  some  step 
sufficient  to-  waive  the  special  appearance.  A  state  statute  providing 
that  a  special  appearance  at  one  term  shall  operate  as  a  general 
appearance  at  tbe  next  t«rm  will  not  be  given  effect  in  the  federal 
courts.'* 

§  846.  Petition  for  SemoT&l  Itot  General  Ajipearanee. 

A  petition  for  removal  filed  in  a  state  court  does  not  constitute  a 
general  appearance  such  as  will  preclude  the  petitioner  from  subse- 
quently making  a  special  appearance  in  the  federal  court  after 
removal  and  there  moving  to  dismiss  the  service.  The  fact  that  the 
petition  for  removal  is  in  general  terms  and  does  not  purport  to  be  a 
special  appearance  is  immaterial.'" 

iiHupfeld  t>.  AutomatoD  Piano  Co.  (1893)   149  U.  B.  IM,  13  Sup.  CU  860, 

(ISeS)   ea  Fed.  T8«.  37  L.  ed.  OdSj  CalvesUn,  H.  t  S.  A.  Bf. 

lEBeek,  etc.  Co.   v.  W«ker.  etc.  Co.  Co.   r.   Gonzales    (IfflU)    !61   U.  S.  m. 

(C.  C.  A.;  1806)  76  Fed.  10,  22  C.  C,  A.  U  Sup,  Ct.  401,  38  L.  ed.  248. 

U.  >s  Peterson  t>.  Morris   (18«)   98  Fed. 

"  Bidwell   V.   Toledo   Conaol.   St.   Ry.  48i  Snrepn  v.  Delaignore  (I80B)  94  Fed. 

Co.    (1806)   72  Fed.  10.  71;   Tortat  v.   Hardin  Min.  &  Utg.  Co. 

•  'Kentucky   Silver  Min.   Co.   r.   Uay  (1001)   111  Fed.  428. 

(1873)   2  Sawy.  468,   14  Fed.  Cas.   Xo.  Contra    (now  overruled).  Edwards  r. 

7,710.  Insurance  Co.  (1884)  20  Fed.  4IS;  TftH- 

ss  Mexican  Cent.  K.  Co.  v.   Plnkney  man  t>.  Railroad  Co.  (1891)  45  Fed.  IStt; 
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Wabatk,  elo.  R.  Co.  e.  Broie  (1896)  17  Sup.  Ct.  120,  1S4  U.  8.  271,  41  L.  ed. 
431,  reverting  (1S96)  13  C.  C.  A.  222,  65  Fed.  S41:  In  diBciuaing  ihia  point. 
Chief  Justice  Fuller  said;  "An  appeanuice  which  waives  the  objection  of  juris- 
dtctioD  over  the  person  iB  K  voluntary  ftppeanmce,  and  thit  nuy  be  eSeet«d  in 
Dwny  ways,  ftnd  sometimea  m*jr  reiult  fnnn  the  *et  of  the  defendAnt  eren  «hen 
not  in  fftct  intended.  But  the  right  of  the  defendant  to  a  removal  is  a  itatutory 
one,  and  he  is  obliged  to  pursue  the  course  pointed  out,  and  when  he  conflneB  him- 
self to  the  enforcement  of  that  right  in  the  manner  prescribed,  he  ought  not  to 
be  held  thereby  to  have  voluntarily  waived  any  otlier  right  he  posseaseB.  An 
acknowledged  right  cannot  be  forfeited  by  purautt  of  the  neaaa  the  Uv  affords 
of  asserting  that  right." 

It  necessarily  follows,  a  forHort,  tbat  a  petition  for  mnoral  ^diich 
expreeslj  recites  that  the  petitioner  appea'ra  specially  cannot  operate 
aa  a  general  appearance.*"  The  same  ia  true  where  there  is  a  special 
appearance,  in  the  state  court,  to  plead  to  the  jurisdiction  over  the 
pereon,  followed  by  a  petition  for  removal.  In  such  case  the  plea  to 
the  jurisdiction  can  be  entertained  in  the  federal  court  after  the 
removal.*' 

§  680.  Special  AppeanuiM. 

The  special  appearance  is  a  limited '  appearance  matle  solely  for 
the  purpose  of  enabling  the  defendant  to  question  the  jurisdiction  of 
the  court  over  the  person.  For  instance,  if  the  subpoena  is  invalid 
or  the  service  irregular,**  or  if  service  is  had  on  some  agent  whose 
authority  to  receive  service  the  defendant  wishes  to  question,  ho 
should  put  in  a  special  appearance.  If  a  party  is  served  with 
process  when  he  ia  privileged,  as,  for  instance,  when  he  is  attending 
court  as  a  suitor,  the  process  will  be  set  aside  on  special  appearance 
and  motion  to  that  effect,  accompanied  by  affidavit*' 

A  motion  made  on  special  appearance  brings  the  parley  into  court 

Rfnds  e.  Keith   (1693)  6  C.  C.  A.  231,  T.  &  8.  F.  R.  Co.  (18SE)  24  Fed.  B66; 

87  Fed.   10:   Construction  Co.  c.  Simon  KaufTman  P.   Kennedy    (1886)    28   Fed. 

(1891)  63  Fed.  6)  Caskey  p.  Chenoweth  7SB;  Miner  V.  Maikham   (IBS6)  ««  Fed. 

(1894)   10  C.  C.  A.  eOfi,  62  Fed.  712.  387;  C^olden  r.  Morning  News  (1S90)  42 

'"Goldey   C.   Morning  Nen-s  of  New  Ftd.   112;   Reltantder  v.  Publlshlnp  Co. 

Hawn  <ie»5)    IS  Sap.  Ct    860.  166  U.  (1891)    48   Fed.   433;    Formt   r.    Rnil- 

S.  518.  39  L.  ed.  617,  a/prming  (5olden  ronil   Co.    (1891)    47   Fed.   1;   Morris  r. 

V.  Morning  News  of  New  Haven   (1S90)  Graham   |1892)   81  Fed.  83;  McQillin  t>. 

42  Fed.  112;  Hawkins  «.  Peiree   (1897)  CUflin  (1892)  62  Fed.  667. 

79  Fed.  452;   Kinne  v.  Lent   (1896)    68  ii  Em  parte  Shaw  (1892)   It  Sup.  Ct. 

Fed.  436;  Clewe  c.  Woodstock  Iron  Co.  936,  146  U.  6.  444,  463,  36  L.  ed.  TS8, 

(1890)  44  Fed.  31.  772;  HarkneBs  r.  Hyde   (1878)  M  V.  B. 

iiparrott  t>.  Insurance  Do.   (1880)   B  470,  25  L.  ed.  237. 

.Fed.  391;  Blair  e.  Turtle  (1881)  D  Fed.  »  Juneau  Bank  e.  HeSpedu  (IMO) 

304-996;  Elgin  Canning  Co.  v.  Atehiami,  0  Bias.  H. 
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for  all  purpoees  relating  to  the  disposition  of  Aat  motion  whether 
on  appeal  or  otherwise,'* 

A  special  appearance,  like  a  general  appearance,  may  be  entered 
formally,  that  is,  the  defendant  or  his  solicitor  may  appear  at  the 
clerk's  office  and  authorize  him  to  note  the  entry  of  a  special  appear- 
ance, or  a  written  memorandum  of  the  defendant's  appearance  mar 
be  filed  with  the  clerk  bj  the  defendant  or  his  solicitor.  From  this 
■  written  appearance,  the  clerk  will  make  a  note  of  the  appearance  in 
his  order  book.  Again,  the  defendant  may  refrain  from  entering  a 
formal  special  appearance  with  the  clerk,  and  may  make  his  fii-sl 
nppearance  by  motion,  application,  or  plea,  based  on  the  special  defect 
lie  desires  to  question. 

§  651.  Formal  9p«oi«l  Appearance. 

If  the  special  appearance  is  formally  entered  at  the  clerk's  ofBee, 
pains  must  be  taken  to  make  the  written  evidence  of  such  appearance 
show  on  its  face  that  the  appearance  so  entered  is  a  special  one.  If 
the  solicitor  merely  has  his  name  entered  as  appearing  for  tlic 
defendant,  this  is  a  general  appearance.  A  special  formal  appearance 
filed  with  the  clerk  should  expressly  show  that  it  is  a  special  appeal^ 
ance,  and  that  it  is  made  for  a  particular  purpose  therein  indicated, 
and  for  no  other  purpose.'" 

§  6S2.  Informal  Special  Appearance. 

Considerable  latitude,  and  even  liberality  of  practice  is  indulged 
by  the  courts  in  those  cases  where,  no  formal  appearance  has  been 
made  and  the  nature  of  the  appearnnce,  whether  general  or  special, 
has  to  be  gathered  by  implication  from  the  contents  and  purport  of 
the  first  motion  or  pleading  of  the  defendant.  Here  the  nature  of 
the  appearance  must  be,  in  a  measure,  determined  from  the  act  done 
or  thing  sou^t  to  be  accomplialied  hy  that  appearance.  Thus,  if  an 
applicant  comes  into  court  for  the  sole  avowed  purpose  of  having  the 
service  set  aside  and  what  he  does  has  no  relation  to  anything  else,  it 
is  not  apparent,  as  the  supreme  court  once  observed  in  an  analogous 

'*  Pike  V.  Qregorr   (C.  C.  A.;   1309)  in?   the  appekmnce   contains   a.   recital 

fi4  Fed.  373,  36  C.  C.  A.  290.  to   the  effert   that  the   party  "appears 

3>  Ellsworth  Trust  Co.   c.  Parramore  sppciallj    for    the    purpose    herein    aft 

(0.  C.  A.;  1901)   108  Fed.  000,  48  C.  C.  forth  and  for  no  other  purpose."     Ani- 

A.  132.  erican    Cereal    Co.    r.    Fettijohn    Co. 

An    appearance    for    the    purpose    nf  (ie&6)    TO  Fed.  ZI6;    Fairbank  r.   Cin- 

(]iie8tioniiig  the  service  in  a  apecial  ap-  nati,  et«.  R.  Co.    (C.  C,  A.;   1892)    4 

pearaoce,  when  the  motioo  accompan^-  C.  C.  A,  403,  M  Fed.  420. 


§g  653, 654]  APPEARANCE  OF  DEFENDAlfF.  405 

caae,  why  he  should  be  required  to  say  in  words,  what  hia  act  already 
deolarea,  that  this  is  his  sole  purpose.*'  ^Vhe^eve^  the  fact  clearly 
appears  that  the  defeodant  limits  bis  appearance  for  the  purpose  of 
raising  a  question  that  is  only  available  upon  special  appearance, 
effect  will  be  given  to  that  intention ;  and  the  appearance  will  be  con- 
sidered a  special  appearance.^^ 

§  663.  Looal  Bnl«  Detennuuns*  Xode  of  Special  Appetranoe. 

^Vhere  the  rules  of  the  court  specify  a  particular  mode  by  which 
alone  the  special  appearance  may  be  made,  this  method  must  be  fol- 
lowed. The  right  to  make  a  special  appearance  is  not  a  substantial 
one  inherently  existing ;  it  is  a  privilege  allowed  by  practice,  and  it 
must  be  exercised  under  the  rules  of  procedure.'* 

§  664.  English  Frsotiee  in  Regard  to  Special  Appearaiuw. 

Originally,  by  the  practice  of  the  English  court  of  chancery,  a 
defendant  was  not  permitted  to  put  in  a  special  appearance  until  ho 
had  obtained  leave  of  court  to  that  effect  and  had  entered  into  an 
undertaking  to  submit  to  the  jurisdiction  of  the  court,  in  case  the 
objection  made  by  him  to  the  service  should  not  be  sustained.  The 
history  and  beAring  of  this  rule  are  sufficiently  exhibited  in  the  iirst 
of  the  following  cases.  It  is  not  in  force  in  the  federal  courts,  though 
a  modification  of  it  exists  in  the  ninth  circuit,  as  will  appear  from  the 
second  case. 

Bomaine  v.  Vnion  Ina.  Co.  (1886)  28  Fed.  631:  This  cue  oontaina  &  learned 
ezpoaition  of  th«  law  pertaining  to  general  and  special  appearanoea.  Judge  Ham- 
mond here  showi  that,  under  the  English  chancery  practice,  the  defeodant  was 
not  effectually  brought  Into  court  by  the  aervice  of  the  nibpoena  but  only  hy  bia 
(ubaequent  appearance.  The  appearance  wu  general  or  special.  The  general 
appearance  waa  commonly  a  rather  unceremonious  affair  and  consisted  of  a  mere 
exchange  of  memoranda  between  the  court  clerks  of  tlie  plaintiff  and  defendant, 
respectively,  in  the  six  clerks'  office  or,  after  the  abolition  of  the  six  clerks'  office, 
in  the  writ  and  record  clerks'  office.  It  served  as  the  basis  for  subsequent  com- 
pulsory process.  If  the  general  appearance  was  not  thua  voluntarily  made  and 
noted  by  the  clerks,  the  proceedings  were  more  formal,  and  the  appearance  was 
entered  with  the  registrar. 

If  the  defendant  suppoaed  the  subpoena  to  be  defective  or  wished  to  complain 
of  HOW  Irregularity  in  the  service,  he  would  not  put  tn  a  general  or  voluntary 

*<8ee  Wabash  Western  By.  v.  Brow  Romaine  «.  Union  Ins.  Co.    (I8S6)    28 

(1806)  164  U.  S.  879,  41  L.  ed.  434.  Pod,  GST,  638;  Peterson  r.  Uorris  (180g) 

■  I  York  P.  Texas  (ISM)   137  l.'.  S.  20.  S8  Fed.  48. 

34  L.  ed.  604;  Ooldey  r.  Morning  Npws  "  Mahr  t>.  Union  Pac.  R.  Co.   (1006) 

(1B90)    156  U.  e.  626,  39  L.  ed.  620;  140  Fed.  921. 
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appearance  but  waited  for  tli«  attachment  to  issue  when  (he  court  ibottld  pi«> 
cced  to  enforce  his  appearance.  When  the  attachment  issued,  he  thereupon  moTOd 
to  discharge  it,  on  the  ground  of  the  detect  in  the  subpoena  or  service.  However, 
before  he  was  allowed  to  come  in  and  contest  the  vallditj  of  the  attachment,  It 
was  required  that  he  abould  put  in  his  appearance  with  the  r^iitfar  sj)d  enter 
into  an  undertaking  that  the  teqnuit-vi-ania  ibould  be  sent  agtioat  bim  in  owe 
be  should  be  found  in  contempt,  tjucb  was  the  nature  of  tbe  Qomditioqal  ftHiear- 
ance,  otherwise  commonly  known  as  the  special  appearance. 

To  appear  epeciallj  it  thus  became  necessary,  in  English  pcactice,  that  the 
party  should  flrst  procure  au  order  of  court  pennittlng  him  to  do  so  upon  entering 
into  a,  conditional  undertaking  tn  submit  to  the  court  in  case  the  service  should 
be  found  good.  Jud^  Hammond  observes  that  the  practice  above  described,  being 
th«  correct  practice  In  vogue  in  England  prior  to  tbe  adoption  of  oui  rules,  wa^ 
affMBaMs  to  tba  fadani  M«rta,  mder  rah  tO,  mai  ahonld  b«  followed  in  ersrj 
e»s«  vknt  %  M^idMt  nriui  ta  sppau  tpaeisll]!.  aawwM,  tke  Manl  Murts 
have  not  insisted  upon  tfa«  »l«t«m  o|  »«  Ht*e«i«Bt  otdas  9f  wut  tUgving  t)M 
oppclal  appearance. 

ilahr  V.  Union  Pae.  R.  Co.  (1905)  140  Fed.  S2li  Rnla  22  of  tfae  nils*  adopted 
by  the  circuit  judges  of  the  ninth  circuit  provides  that,  in  any  case  where  leave 
to  appear  specially  could  be  gnntfd  by  the  oourt,  a  special  appearance  mity  be 
made  by  stating  in  the  motion  or  "  paper  "  filed  foi  that  purpose  that  the  appear- 
ance is  special,  which  motion  shall  also  »tate  tbnt,  if  the  ground  on  which  tbi 
special  appearance  is  made  shall  not  be  sustained  by  the  court,  then  the  party  will 
appear  generally  within  tbe  time  allowed  therefor  by  law  or  by  order  of  tbe  eonrt 
or  hy  stipulation  of  the  partiea.  It  this  agreement  is  not  inserted,  the  appearance 
is  deemed  a  general  ai^Karaoce.  though  the  uation  be  otberwiae  woided  in  such 
way  as  to  show  that  a  special  aj^)earasce  was  intended. 

§  886.  Leave  of  Court  Unseoeasary  in  Federal  Conrte. 

tlndep  the  practice  commonly  followed  in  the  federal  courts,  the 
defendant  is  alvaj^  permitted  to  put  in  a  special  appearance  without 
leave  of  the  court  first  had  and  obtained.  Nor  ie  he  required  to  enter 
into  any  previous  ajp^enieut  in  regard  to  submitting  to  the  juris- 
diction in  the  fftemt  bis  oontention  ia  not  upheld.  But  when  tbe  point 
tvhieh  he  queationa  haa  beoa  ruled  against  him,  ha  ia  held  to  be  in 
court  and  subject  to  the  jurisdiction  of  the  court  r^ardless  of  the 
absence  of  any  undertaking  on  his  part.  After  the  special  appear- 
ance has  served  its  purpose,  the  court  will  no  longer  indulge  the 
fiction  that  tba  defandant  is  only  partially,  or  specially,  in  court  It 
then  proceeds  to  assert  jurisdiction  over  him  the  same  as  if  he  had 
appeared  generally.** 

tt  National  Furnace  Co.  v.  Moline,  etc.  Jurisdiction    over    the    person.     If   he 

Work*   (ISSiy    19  Fed.   883.  wishes  to  raise  suoh  questions  ha  must 

ApplicsUm  for  leave  to  enter  a  spe-  do  so  after  a  general  appearaaes.      Na- 

clal    appearauee   will    not   be  granted  tional  Furnace  Co.  o.  IbMine,  etc.  Worics 

wh«M  Uw  applloant  whhes  ta  raise  other  ( 18S4}  18  Fed.  B43. 
iaaun  than  u»  pnliminary  question  oi 
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§  8S6.  SslMtitvtieB  ei  Speeial  for  (}«iienl  AppMMiutt. 

A  general  appearance  can  be  withdrawn  and  a  special  appearance 
substituted  In  its  place  onl^  hy  leave  of  the  court  In  passing  on  such 
an  application  the  court  of  ecjuit^  esercises  a  broad  equitable  dis- 
cretion. The  effect  of  the  withdrawal  of  a  general  appearance  maj 
be  said  to  depend  somewhat  on  the  circumstances  of  the  particular 
case.** 

A  general  appearance  may  be  so  amended  by  leave  of  the  court 
as  to  make  It  a  special  appearance.  In  tlie  case  cited  below,**  the 
court  permitted  such  an  amendment  upon  a  showing  that  since  the 
general  appearance  was  made  the  original  bill  had  been  so  amended 
as  to  be  no  longer  subject  to  demurrer  for  want  of  jurisdiction,  as 
it  b^d  previoiisty  been, 

A  geperat  appearance  i)i  the  supreme  court  cannot  be  altered  after 
the  end  of  the  term  into  a  special  appearance  by  the  clerk  of  the 
court,  thongh  su(^  alteration  ia  made  by  him  In  opder  to  make  the 
entry  conform  to  instructions  received  from  tbe  attorney  at  the  time 
the  record  was  flled.*' 

g  6ST.  Batlfteatloii  of  ITiiaiitltorlBOd  Oeneral  Appearasee. 

If  an  attorney  who  has  been  retained  only  to  put  in  a  special 
appearance  puts  in  a  general  appearance,  sncb  appearance  could  be 
withdrawn  or  set  aside ;  but  if  the  party  interested,  after  learning  that 
a  genera)  appearance  has  been  put  in,  aequieeees  while  other  steps  - 
are  bein^  taken  in  the  suit,  he  thereby  ratifies  the  gsaenl  appear- 


Eifect  of  General  Appearance. 
g  658.  Jurisdiction  over  Snbjeot-Katter  and  Turiadiction  over  FeiBon. 
As  is  indicated  above,  the  importance  of  the  distinction  between 
general  and  special  appearances  is  chiefly  manifest  in  taking  advan- 
tage of  objections  to  the  jurisdiction  of  the  court-    Now  there  are  two 


to  its  oTiKiaal  at«te  lo  far  u  to  let  In  *>  Hohorat  v.  Hanburg-Amer.  hobt 

■    apeoial    notion    to    alimiu    ob    the  Co,  (1S8B)  3S  Fed.  273. 

ground  tb>t  tbe  defendant  was  Bued  in  •!  I'nited  States  v.  Armejo  (ISflB)  131 

the  wrong  dictrlct  but  not  m  far  at  to  U.  S.  Inxli.,  Appx.,  18  L.  ad.  347. 

cskbte  Uie  defandaat  to  ineisi  on  (he  «*  RaTmoBdvilU    Pa|>rr    Cn.    r.    8t. 

fact  that  tba  Mrrlce  wu   tiiiuSeleat.  Gabriel  Lumbar  Cb  (1006)  140Ped.H(. 
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kinds  of  objections  to  the  jurisdiction  of  a  court;  the  one  is  to  ita 
jurisdiction  over  the  subject-matter,  the  other  to  its  jurisdiction  over 
the  person.  The  second  majr  be  n'aived,  the  first  cannot  be.  It  is 
only  with  reference  to  th<*  wcond  clnaa  of  objections,  namelj,  to  the 
jurisdiction  over  the  person,  that  there  is  any  necessity  for  care  on  the 
I>8rt  of  the  defendant  in  especially  limiting  the  character  of  his 
iijiiioaraiic*'.  If  a  defendant  defends  on  the  merits  or  pleads  to  the 
jurisdiction  of  the  court  over  the  subject-matter,  without  making  any 
objection  to  its  jurisdiction  over  his  person,  he  concedes  the  juris- 
diction over  his  person.  The  rule,  in  other  words,  is  this:  Where  a 
defendant  comes  into  court  for  any  purpose,  if  he  intends  to  object 
to  the  court's  jurisdiction  over  his  person,  he  must  first  make  that 
objection,  and  limit  his  appearance  accordingly.  If  he  appears  for 
any  other  purpose,  without  making  this  objection,  he  has  waived  it** 
The  distinction  between  want  of  essential  jurisdiction  in  the  court 
and  a  want  of  jurisdiction  over  the  person  is  important.  The  two 
questions  are  often  confused.  An  exemption  from  service,  or  any 
mere  defect  or  irre^larity  of  service,  may  be  waived  and  is  waived 
by  a  general  appearance  or  by  auBwering  to  the  merits.  The  want  of 
essential  jurisdiction  is  never  waived  nor  is  it  waivable  by  any  act 
of  either  party.*' 

g  668.  Defects  Waived  by  Oenenl  Appearance. 

The  putting  in  of  a  formal  general  appearance  or  tbe  putting  in 
of  any  pleading  which  operates  as  a  general  appearance  waives  all 
objection  to  defects  in  the  subpoena  and  to  the  regularity  of  the  ser^-- 
ice  and  all  objection  to  the  jurisdiction  of  the  court  over  the  person  of 
the  defendant,  as,  for  instance,  the  objection  incident  to  the  fact  that 
he  has  been  sued  in  a  district  where  he  is  not  subject  to  suit.**     By 

"WftbMh  Westeni  Ry.  Co.  v.  Brow  Sprague    (1838)    12  Pet.   300,  0   L.   ed. 

{1S9S)    13  C.   C.   A.   222.   66   Fad.   IMl,  1093;    Farrar  c.   United   Stat«B    (1B30) 

M8.  3    Pet   4E9.   7    L.    ed.    741;    Pollard   v. 

•  iHarklWM  o.  Hvde   (1878)  08  V.  S.  Dwight   (1B08I   4  Cranch,  421,  2  L.  ed. 

476,  470,  26  L.  ed.  237.  238:  Romftinp  v.  666;  Shields  r.  Tliomaa   (1866)   18  How. 

Union    Ins.   Co.     (1880)    28    Fed,    020;  25a.  IE  U  eii.  308;  TaBkej- c.  Clienowetli 

Lackett  v.   Sumbaugh    (1891)    4B   Fed.  (C.  C.  A.;   1894)   G2  Fed.  712,  10  C.  C. 

23;    Whittle   r.   Artia    (1883)    55   Fed.  A.  605;  Mehlln  e.  Ice   (C.  C.  A.;  1893) 

919;    Decker   p.   New   York    Beltinf;   &  56  Fed.  12,  S  C.  C.  A.  403;  Southern  Exp. 

Packing  Co.  (187S)  Fed.  Cas.  No.  3,727;  Co.  C.   Todd    (C.  C.   A.;   1893)   56  FwJ. 

Cadla  V.   Tracy    (1873)    Fed.   Cas.   No.  104,  5  C.  C.  A.  432;  Whitcomb  o.  Hooper 

2379.  (C.  C.  A.!  1897)  81  Fed.  946,  27  C.  C. 

4<  Fibgerald,  etc.  Const.  Co.  v.  Fitz-  A.   19;   Teiaa,   etc.  R.  Co.   V.  Saunders 

serald    (1390)    137  U.  S.   98,   34  L.   ed.  (1894)    14  Bup.  (Tt.  257,  161  U.  B.  106, 

608;    Taylor   v.    Longwortb     (1840)     14  38  L.  ed.  90;  Texas  etc.  R.  Go.  V.  Cox 

Pet    172,    10    L.    ed.    405;    Toland    v.  (1892)     12    Sup.    Ct.    906,    146    U.    8. 
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.1  g^iicrHl  appearance  the  defendant  admits  service  aod  the  regularity 
llicrewf,  and  submits  liimaelf  to  the  juriedictioQ  of  the  court.*' 

A  genera]  ap{>carancc,  in  person  or  by  counsel,  waives  want  of 
process  and  service,  or,  as  is  otherwise  said,  is  equivalent  to  service. 
It  gives  the  court  jurisdiction  over  the  person  so  far  as  the  court  can 
acquire  and  exercise  it.**  Ko  question  of  process,  service,  or  juris- 
diction over  the  person,  can  Ik"  raised  wliere  the  defendant  h;M 
appeared  and  pleaded.*'  The  federal  courts,  and  especially  the 
supreme  court,  are  very  exacting  in  the  enforcement  of  tliis  princi- 
]ile ;  "'^  and  it  has  been  applied  in  a  great  number  of  cases  involving  a 
variety  of  conditions. 

It  has  been  held  that,  after  the  defendast  has  put  in  a  general 
appearance,  he  cannot  have  the  benefit  of  an  objection  based  on  the 
fact  that  he  was  exempt  from  service  in  that  cause,  such  service  hav- 
ing been  made  on  him  while  he  was  in  attendance  as  a  witness  in 
another  cause;"  or  the  benefit  of  an  objection  that  service  was 
obtained  on  him  by  a  ruse  whereby  he  was  induced  to  come  within  the 
jurisdiction  on  a  false  representation."^  Service  of  process  in  a  dis- 
trict where  the  defendant  is  not  subject  to  sen-ice  of  process  is  waived 
by  answering  to  the  merits."'  One  who  is  added  as  a  party  defendant 
by  an  order  of  the  court  cannot,  on  appeal,  object  to  the  propriety  or 

603.  Sa  L.  ed.  eSO;  Charlotte  First  Nat.        tt  Qnwie  P.  Palmer   (1823)   8  Wheat. 
Bank  r.  Morgui    (1880)    132  U.  S.  141,   600,  fi   L.  ed.   710;    Walker   c.   Robbina 
10  Sup.  Ct  37,  33  L.  ed.  282;   Pagn  c.    (1862)   14  How.  SS4.  14  L.  ed.  652. 
ChillJcothe    (1S81)    6   Fed.   599;    Hatch        i"  Henderson   v.   Carbondale,  etc.  Co. 
r.  Ferguson  (1893)  67  Fed.  06S,  affirmed    (1891)    140  U.  S.  25,  36  U  ed.  332,  11 

(1895)  88  Fed.  43,  15  C.  C.  A.  201,  33  Sup.  Ct.  691;  Habich  v.  Folger  (1874) 
L.R.A.  750;  Hale  v.  ContinenUl  Life  Ins.  20  Wall.  1,  22  L.  ed.  307;  CreightOD  v. 
Co.  (1882)  12  Fed.  350;  Betwldt  v.  Kerr  (1874)  20  Wall.  8.  22  L.  ed.  309; 
American  Ina.  Co.  (1801)  47  Fed.  706;  Commercial,  etc.  Bank  r.  Sloeomb  (1840) 
Nurri*  c.  Atlas  Steamship  Co.  (1880)  14  Pet.  00,  10  L.  ed.  354;  Hill  c.  Hendeu- 
37  Fed.  270;  Bowdoin  Collie  v.  Merritt   hxll   (18TS)   21  Wall.  453,  22  L.  ed.  016; 

(1893)  60  Fed.  6;  Fife  e.  Bohlen  (1886)    Knox  v.  Summers  (1806)  3  Craneh  406; 

22  Fed.   878;   Brig^  e.   Stroud    (1893)    2  L.  ed.  5ia 

68  Fed.  717;  Noonan  v.  Delaware,  etc       "Rhode     Itland     r.    UaMachuMtts 

R.Co.  (1606)  08  Fed.  1 ;  Fosha  (7.  West-    (1838)   12  Pet.  657,  9  L.  ed.  1233. 

cm  I'nioD  Tel.  Co.  (1902)  114  Fed.  701;       »*  Romaine  r.  Union  Int.  Co.  <1886) 

Foote     e.     Massachusetts     Ben.     Asa'n  28  Fed.  038. 

(1880)   30  Fed.  23.  criticiting  Reinstad-        eiQoodTear   r.   Chaffee    (1856)    Fed. 

ler  C.Reeves  (1887)  33  Fed.  308,  contra;   Cas.  No.  5,564;  Segee  e.  Thomas  (1853) 

Kerp  E.  Michigan  L.  S.  R.  Co.    (1873)    Fed.  Cas.  No.  12,633. 

Fed.  Cas.  No.  7,727;  McCloekey  r.  Cobb        >*  Fitmnld,   etc.   Co.   v.   Fltiserald 

(1866)    Fed.  Cas.  No.  8.702;  Kelsey  e.    (1800)   18J  V.  8.  08,  11  Sup.  (X  36,  34 

Fennajlvania  R.  Co.    (1877)    Fed.   Cas.   L.  ed.  008. 

No.  7,679.  «■  Logan  ti.  Patrick  (1S09)  6  Craiich 

Compare  Crown  Cotton  Mills  i:  Tur-   288,  3  L.  ed.  103;  Iowa,  etc.  Co.  B.  Bliia 

ner  (1807)  82F«d.  337;  Fersonr.Rtand-    (1006)  lU  Fed.  446. 

ard,  etc.  Co.   (1809)    92  Fed.  1022,  36 

C.  C.  A.  6T9,  rm«rti*g  Person  ».  Fidel- 
ia, etc  Co.  (1W7)  84  Fed.  769. 
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validity  of  the  order,  after  htring  Toluntaril;  come  in  and  defended 
on  the  merits.''*  One  who  enters  a  general  appearaooe  and  answers 
to  the  merits  expreaaly  diiolaiming  any  objection  to  the  jurisdiotion 
c-anuot  later  raise  the  question  of  adequate  remedy  at  law,  where  t^e 
claim  sued  on  ia  suflb  ae  to  be  within  the  general  o(Hnpet«Dcy  of  the 
court  of  equity,'"' 

A  mistake  in  a  subpoena  in  re^rd  to  the  description  of  the 
capacity  in  which  the  defen<lant,  a  personal  repreeentetive,  is  sued  U 
cured, by  hia  cmuing  in  and  defending  on  the  merits,  there  being  a 
proper  description  of  him  in  the  bill  itself.^'  Nor,  after  a  general 
appearance,  can  he  then  raise  the  objection  that  he  ia  not  named  as  a 
defendaat  ia  the  pMy«r  for  smbpoefta.'^ 

§  660.  AppeuMUi?  ^laitod  tq  FtBdisff  Umi. 

Though  a  general  appearance  ia  said  to  be  an  appearance  for  all 
purposes,  its  scope  is  limited  to  the  scope  of  the  suit  in  which  the 
appearance  Is  put  in.  By  a  general  appearance  the  court  does  not 
obtain  such  jurisdiction  of  the  party  as  to  be  justified  iv,  allowing  an 
amendment  entirely  changing  the  cause  of  action." 

An  appearance  cannot  be  considered  a  general  appearance  such  as 
will  waive  a  defect  in  prior  service,  where  the  appearance  Is  not  put 
in  until  after  the  decree  is  rendered,  and  is  thep  made  solely  far  the 
purpose  of  striltiog  the  cause  from  the  docket.^' 

9  661.  Effect  of  Oetwral  Appetranee  after  Spcoial  AppeamoA, 

After  a  party  has  made  a  special  appearance  and  imeuoeeBsftilly 
contended  that  the  court  had  not  obtained  jurisdiction  over  him,  a 
subsequent  general  appearance  and  the  making  of  a  defense  on  the 
merits  do  not  operate  as  a  waiver  of  the  preliminary  question.*^ 
The  purpose  of  a  special  appearance  ia  to  prevent  a  waiver  of  any 
objeetion  that  would  be  oured  by  the  general  appearance,    When  such 

(t  Henderson    t>.    Carbondak    Cml    ft  (IMl)  4B  F«d.  Sia    8m,  kowercr,  Cnuw 

Cake  Co.  (1891J  HftU.  8.  «*,  U  Sup.  Ct.  v.  lienay   (ISW)  2  F*d.  187. 

(Wl,  36  U  «a.  33».  ••Meiiean  ObL  R.  Co.  v.  Tiokaej 

a  Uvi  V.  Eraoa  (C  C.  A..;  1893)  SI  (1S03)   U9  U.  8.  104,  13  Bap.  Ct.  au, 

Fed  07T   6  C.  C.  A.  SOD.  81  I^-  ed.  889;  Galveston,  eto.  Col  o.  Gon- 

si  Jokason  v.  Waten   H8»*)   i  Sup.  »lea  (1894)   ISl  U.  S.  488,  U  Sup.  Ct 

Ct.  619,  111  U.  S.  «40,  28  L.  «d.  MJ.  401.  38  L.  ed.  248. 

*iBu«rk  V.  laibMMH  (ISHlt  I  ^ed.  But  see  Eddy  r.  LKtmjetto  (O.  C.  A.; 

4SJ.  1898)    1  C.  C.  A.  Ml,  48  F^d.  887.  800. 

6«WeBtern    WhreM    StMpar    Co.    v.  Compare  Balttmoce,  ate  Co.  V.  Fn»- 

Ofth.«n  (1007)  152  FM.  648.  man   (a  C.  A.;  ISOl)  112  IW.  M7,  M 

6«E»ori'.  Gibboney  (1878)  3  Hughw,  C.  C.  A.  811. 
382:   Pint  Nat   Bank  P.  Cunningham 
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an  appearance  has  been  eiitered,  and  tite  objecticms  have  been  over- 
ruled, the  general  appearance  afterwards  does  not  waive  it ;  and  the 
party  objecting  janj  have  the  benefit  of  the  objectiw  in  the  litgher 
court.'^ 

§  Wi.  Pretlnioary  Xotion  on  Spcoi»l  ABPWnnod. 

All  preliminary  objeotionB  that  are  waived  by  general  appearance 
tnuat,  if  tile  defendant  ia  to  have  any  benefit  from  them,  be  made 
upon  special  appearance.  Thus  if  a  defendant  wisbee  to  make  objec- 
tion for  defect  of  prooesc  or  service,  or  in  any  way  to  question  tlic 
jurifdictioK  of  th*  MWt  emt  his  peiMs,  h*  shMid^  wak*  »  special 
appe«raiLoe  ami  thm  mm*  to  dist^M  the  ewrvies,  quMh  th*  sab^oena, 
abatt  the  praMn,  or  diranisa  th»  rait. 

The  fedaral  oourts  saa«  to  hava  given  bat  little  attention  to  the 
sact  form  of  motion  by  which  aueh  defeots  and  ebjectl^is  ean  be 
made  available.  The  courts  have,  indeed,  b«Mi  very  liberal  and  have 
ahown  a  oommuidable  disposition  to  aeoede  t»  any  feasible  mode  of 
prooeeding  that  the  party  intereated  may  have  adopted.  In  the  eases 
noted  below  *^  the  objeetion  fot  irr^ularity  was  taken  by  motion  to 
set  aside  the  retam,  quash  the  subpoena,  dismiss  the  bill,  or  dismiss 
the  service. 

Uprai  the  wliol*,  the  cases  show  that  -'  t«chniea1  praetlos  has  been 
quite  generally  discarded  "  and  no  particular  mode  ol  prooedure  is 
insisted  upon."' 

CompuUoT1^  wlpj^rance. 

§  64S.  Froeen  for  Enfotoing  Compulsory  AppeafVLQe. 

If  a  defendant  who  haq  been  regularly  served  with  a  subpoena 
refuses,  or  fails,  to  put  \n  an  appearance,  either  one  of  two  lines  of 
procedure  may  be  adopted.  Th&  plainti^  may  either  take  steps  to 
enforce  the  defendant's  appearance  by  compulsory  proceas  or  be  may 

«i  iDBurance  Co.  of  North  America  v.  C,  St.  Uiuis,  etc.  Co.  (1881)  7  Fed.  139; 

SrcndBcn  (1896)  74  F«d.  340,  S47;  Hark-  Plimpton  e.  Wlnslow  {1881)  9  Fed.  365-, 

neaa  i>.  Ujd«  tWii  W  V.  B.  479.  »  Pravont  «.  Pid|eoD  (1881)  9  P*d.  40Q; 

L.  ed.  238.  Forsyth  v.  Fieraon    (1882)    9  Fed.  801; 

•'  V.  S.  t).  Union  Pac.  K.  Co.   (18T8)  Masaachuaetts,  et«.  Co.  v.  Chicuo,  etc. 

98  U.  S.  Gfl9,  579,  26  L.  ed.  143^;   Ken-  Co.    (laaB)     13    V*d.    SOT)    Okafilkk    t>. 

tuck}'  Silver  Min.  Co.  v.  Day   (IS73)   2  Castcllo   (1882)   14  Fed.  207;  Bowen  v. 

Sawy.  4«8:  JoUttOB  V.  Uontafiuc  (1871)  Ckmtiati    (1S83)    IS  F«d,  W;  Vnited 

G  ?«n.  422,  e  K.  B.  B-  609;   Hynlop  Stat»a  v.  American  Belt  TalephgM  t^. 

V.  Hoppock    (1872)   S  Ben.  44T;   PAciflc  (1888)  »  Fed.  IT,  28. 
R.  R.  V.  UiMonri  Pac.  R.  Co.    (1880)        ei  Romaine  r.  Union  Ina.  Co.  (1886) 

1    McCnry    647,    3    Fed.    TT2;    Eaton  28  Fed.  638. 
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proceed  to  have  an  order  entered  taking  the  bill  pro  eonfeato.  The 
practice  of  taking  a  bill  pro  confesso  against  a  defendant  who  fails 
to  appear  and  answer  ib  comparatively  modem,  and  the  introduction 
of  this  practice  baa  furnished  a  convenient  and  effective  means  of 
"orcing  relactant  defendants  to  take  aticb  steps  as  may  be  incumbent 
n  them  to  enable  the  suit  to  proceed  in  an  orderly  and  proper  way. 
\n  a  consequence,  the  method  of  proceeding  by  pro  confesso  has 
almost  entirely  superseded  the  practice  of  resorting  to  compulsory 
]>ruces8.  In  fact  compulsory  process  is  not  necessary  or  desirable  tu 
any  case  save  only  where  the  bill  calls  for  a  discovery,  and  the  plaintiff 
wishes  to  compel  the  defendant  to  give  that  discovery.  Such  instances 
are  rare  in  our  practice ;  but  as  they  may  sometimes  occur,  it  is  proper 
briefly  to  note  the  method  of  procedure.  Pro  confesso  proceedings 
will  be  the  subject  of  a  subsequent  chapter.  We  may  add  that  the 
proceedings  described  in  the  present  chapter,  while  not  now  of  any 
great  importance  in  the  particular  connection — as  the  pro  confesso 
supplies  a  better  means  of  taking  advantage  of  a  failure  to  appear  or 
answer — are  nevertheless  important  as  furnishing  the  basis  for 
proceedings  in  other  ordinary  contempts.  The  writs  of  attachment 
and  sequratration,  here  described,  are  the  proper  mesne  process  in  the 
federal  courts  for  the  purpose  of  compelling  obedience  to  any  inter- 
locutory order  or  decree ;  "''  and  in  whatever  connection  they  are  used, 
the  procedure  is  the  same. 

§  684.  Contempt  of  Defendant  in  Befnnng  to  Appear. 

By  refusing  to  appear  in  obedience  to  a  subpoena,  a  defendant  puts 
himself  in  contempt  of  court.  The  same  is  true  where,  having 
appeared,  the  defendant  refuses  to  answer  the  bill  or  to  obey  any 
proper  order  Ae  court  may  make.  A  person  who  is  in  contempt  is 
liable  to  be  punished,  and  the  first  step  to  be  taken  against  him  is 
naturally  one  by  which  the  court  may  assert  its  physical  power  over 
him.  To  this  end  a  writ  of  attachment  is  issued  against  the  person  of 
the  defendant.  This  is  the  ordinary  process  that  issues  out  of  all 
courts  of  record  in  cases  of  contempt,  and  it  is  awarded  by  judges,  at 
their  discretion,  on  a  bare  suggestion  or  on  their  own  knowledge. 

g  666.  Attaohment  of  Fenon. 

The  writ  is  issued  by  the  clerk  under  the  seal  of  the  court  and  is 
directed  to  the  marshal  of  the  district     It  commands  the  officer  to 
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attach  the  party  and  briug  him  before  the  court  to  answer  as  well 
touching  the  contempt  as  also  concerning  such  other  matters  as  may 
be  laid  to  his  charge;  and  further  that  the  party  may  be  required  to 
perform  and  abide  such  order  as  the  court  may  make  in  the 
premises.*' 

The  return  day  of  the  writ  shouJd  be  specified  in  it  qr  indorsed 
upon  it.  This  day  will  usually  be  a  day  in  term  time  or  one  of  the 
rule  days  of  the  eourt,  but  the  judge  of  the  court  may  without  doubt, 
under  the  liberal  practice  allowed  by  the  equity  rules,  direct  the  writ 
to  be  returned  on  any  day.'"  The  order  may  be  made  returnable 
immediately,  but  this  is  seldom  necessary  or  desirable  save  in  matters 
coming  before  the  court  in  term  time  and  requiring  prompt  proceed- 
ings. 

§  666.  Ezeontion  and  Betnm  of  Writ.   . 

The  officer  to  whom  the  writ  is  directed  should  use  diligence  to 
procure  the  attachment  to  be  executed,  and  he  has  until  the  return 
day  to  make  hia  return.  If  the  writ  is  returnable  immediately,  he  hu-: 
a  reasonable  time  within  which  to  execute  it  and  make  his  return. 
By  the  practice  of  the  En^ish  chancery  he  was,  in  such  case,  allowed 
four  days,  and  on  the  fifdi  the  plaintiff  could  call  for  the  return  of 
the  writ.'^ 

§  667.  Inteimediate  Prooen. 

If  the  officer  returns  the  attachment  non  est  mventua,  the  pl&intifi 
may  procure  aliaa  and  pluriea  writs  of  attachment,  as  he  is  advised, 
until  he  succeeds  in  taking  the  defendant  or  finds  that  such  process 
ia  ineffectual.  If  the  process  of  attachment  wholly  fails,  the  plaintiff 
must  resort  to  the  writ  of  sequestration.  In  the  practice  of  the 
English  chancery,  there  was  a  rather  elaborate  series  of  proceedings, 
following  the  return  of  non  est  inventus,  consisting,  iirst,  of  an  attach- 
ment with  proclamations ;  second,  of  a  commission  of  rebellion ;  third, 
of  a  warrant  of  arrest  addressed  to  the  aergeant-at-arms  of  the  court; 
fourth,  of  the  writ  of  sequeetration.'* 

«E  1  Das.  Ch.  Ft.  fi74.  *•  Equity  RuIm  1,  3. 

Acmrdfug  to  the  practice  of  tlie  Eiifr-  *^  I  Smith   Cli.  Pr.  (2d  ed.)   139. 

liih  chancer;,  an  aflldaTit  of  the  Herrice  '»  1  Dan.  Ch.  Pr.  005-051.     By  rule  S 

Of  the  subpoena  always  had  to  be  filed  of  EnglUh  Orders  in  Chancery   (1841), 

before  the  attachment  would  be  issued,  the    necessity    fur    thfsi'    intermediate 

This   affidavit    has    to   state    the    time,  Htcjis  was  done  awR,v  uilh.    Tiip  rule  in 

place,  and  manner  of  service,  with  par-  to  the  following  effect:     "Xo  writ  of 

ticulari^.     1  Smith  Ch.  Pr.   <2d  ed.)  attachment  with  proelamations  nor  any 

136;  1  Dan.  Ch.  Pr.  679.  writ    of    rebellion    aholl    t>e   hereafter 
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Id  the  federftl  courts  the  intermediate  st^M  in  this  series  of  pro- 
ceedings miy  be  dispensed  with,  and  the  plaintiff  is  permitted  to 
resort  at  once  to  the  writ  of  sequestration  as  soon  as  the  attachmeot  has 
been  returned  not  found.  This  follows  from  equity  m]e  7,  which 
provides,  in  substance,  that  unless  otherwise  specially  ordered  fay  the 
circuit  court,  ft  writ  of  sequestration  shall  be  the  proper  mesne  process 
to  issue  for  the  purpose  of  compelling  obedience  to  any  interlocutory 
or  final  order  or  decree  of  the  court,  when  a  writ  of  attachment  has 
been  issued  and  the  defendant  cannot  be  found.  The  writ  of  sub- 
poena is  apparently  an  interlocutory  order  of  the  court  within  the 
meaning  of  this  rule.  Even  if  it  were  assumed  that  this  rale  is  not 
strictly  applicable  to  eases  where  an  attachment  is  issued  to  enforce 
an  appearance,  it  still  appears  that  the  intermediate  steps  between 
the  attachment  and  sequestration,  indicated  above,  are  not  conform- 
able to  the  organization  and  usages  of  our  courts,  and  txmaequently 
they  must,  in  any  event,  be  considered  obsolete. 

g  666.  Seqseitration  Proceedings. 

The  proceedings  incident  to  a  sequeetratioa  in  equi^  are  similar  in 
many  respects  to  receivership  proceedings ;  and  it  may  indeed  be  con- 
sidered that  the  sequestrators  are  only  a  special  kind  of  receivers. 
The  law  concerning  sequestration  also  has  some  analogy  to  the  law 
governing  distress  at  common  law,  for  the  property  taken  in  seques- 
tration proceedings  is  treated  as  being  a  m«rc  pledge  for  the  doing  of 
an  act,  and  the  sequestrators  apparently  acquire  no  property  in  it 

§  660.  Writ  of  SvqnMtratioii. 

Process  of  sequestration  consists  of  a  writ  or  commission  directed 
to  discreet  and  disinterested  persons,  usually  four  in  number,  called 
the  sequestrators.  The  writ  orders  and  empowers  them  to  enter  on 
and  sequester  the  real  and  personal  estate  and  effects  of  the  defend- 
ant, or  some  particular  part  or  parcel  of  it,  and  to  take,  receive,  and 
sequester  the  rents,  issues,  and  profits,  and  keep  the  same  in  their 
hands,  or  to  pay  it  out  or  otherwise  dispose  of  it  in  such  manner  and 
to  such  persons  as  the  court  shall,  in  its  discretion,  appoint,*' 

iMiHd  for  the  purpose  of  coDipeUine  obe-        •*  1  Dut.  Ch.  Pr.  686. 
dietice  to  bdv  proceaa,  order,  or  decree 
of  the  court." 
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g  670.  Bequestraton. 

Th«  nquMtrators  ire  ofBcets  of  Ae  ootirt  and  as  such  are  amenable 
to  its  authority.  They  are  bound  to  act  in  the  execution  of  tbeir 
offioe  as  they  are  from  time  to  time  ordered  by  the  court.  Tliey  muBt 
Mooant  for  what  oomea  to  their  handa,  and  bring  the  money  into 
court  or  pat  it  ont  at  intereet  as  shall  be  found  necessary.  Money 
turned  into  court  by  the  eequeatratore  Is  not  usually  paid  to  the  plain- 
tiff but  is  held  in  court  till  the  defendant  has  appeared,  answered,  or 
otherwise  cleared  his  contnapt.  When  the  defendant's  contempt  is 
cleared,  the  property  sequestered  is  accounted  for  and  the  balance  is 
turned  over  t«  the  defendant. 

In  regard  to  the  disposition  of  the  property  and  funds  taken  in 
sequestration  proceedings  there  appears  to  be  a  diiYerence  between  a 
sequestration  upon  mesne  process,  as  to  enforce  an  appearance  or 
answer,  and  a  sequestration  to  enforce  an  order  for  the  payment  of 
money  or  delivery  of  proi)erty.  In  the  latter  case,  the  property  or 
money  sequestered  may  be  applied  to  the  satisfaction  of  the  claim ; 
in  tlie  other,  the  court  will  not  ordinarily  apply  the  property  or 
money  to  the  plaintiif's  demand,  though  authority  is  not  wanting  to 
the  effect  that,  when  the  court  has  once  gotten  the  property  of  the 
defendant  in  its  clutches  by  sequestration,  it  has  the  power  to  hold  the 
same  to  enforce  whatever  debt  may  be  eventually  found  due,'"' 

§  671.  What  Property  Xay  Be  Beqve«tered. 

The  sequeetrators  may  take  poeseesion  of  the  defendant's  goods  and 
chattels,  but  they  have  no  right  to  enforce  rights  of  action  vested  in 
liim.  They  are  also  authorised  to  enter  upon  his  lands  and  tenements 
and  to  collect  the  rents  and  profits.  The  defendant  should  be  effectu- 
ally excluded  from  the  possession  of  the  property  sequestered ; 
but  as  the  property  is  considered  ae  being  in  the  nature  of  a  mere 
pledge  fo-answer  the  contempt,  the  sequestrators  seemingly  have  no 
authority,  in  the  absence  of  an  order  of  court  to  the  contrary,  to 
remove  the  property,  being  personalty,  from  the  premises  where  it  is 
found.  Furthermore,  the  sequestrators  have  no  power  to  sell  any  of 
the  goods,  and  if  they  are  perishable  or  otherwise  of  such  nature  as  to 
make  a  sale  desirable,  application  must  be  made  to  the  court  for  an 
order  to  this  effect.'' 

» 1  Dm.  Ch.  Pr.  «S5.  It  1  Du.  Ch.  Pr.  SS9. 
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makes  a  return  of  cepi  corpus  in  which  he  states  that  he  bag  attached 
the  defendaot  as  he  was  by  the  writ  commanded  to  da  When  a 
defendant  is  thus  taken  in  attachment  be  must,  unless  admitted  to 
bail,  be  held  in  custody  by  the  marshal  to  await  the  day  set  for  him  to 
be  taken  into  court  If  the  marshal  allows  him  meanwhile  to  go  at 
large,  it  will  be  at  the  officer's  risk ;  for,  after  once  taking  him,  it  is 
the  duty  of  the  marshal  to  have  him  forthcoming  at  the  proper  time.^" 

§  VK.  Prodaotion  of  Defeodant  in  Conrt. 

On  the  day  set  for  the  return,  the  defendant  is  carried  before  the 
court  to  abide  its  orders.  If  he  is  in  contempt  for  failing  to  appear 
or  answer  he  will  be  ordered  to  put  in  his  appearance  or  to  answer,  as 
the  case  may  be,  and  will  be  fined  for  his  contumacy.  If  he  still 
remains  obdurate,  the  court  will  remand  him  to  jail  until  he  purges 
himself  of  the  contempt'* 

If  the  defendant  is  admitted  to  bail  and  fails  to  appear  at  the 
return  day,  as  he  is  boimd  to  do  by  the  obligation  of  the  bond,  he  can 
be  attached  again ;  and  the  bond  is,  of  conrae,  forfeited.^' 

Tl  1  Dui.  Ch.  Pr.  5BS.  the  service  of  >  meaaengcr  to  bring  th« 

'*  The    proceedingH    in    the    Engliah  party  before  the  court     1  Dui.  Ch.  Pr. 

dMoeerr  in  ease  a  defendant  naa  lod^td  692-W4.      These    proceedings    are    not 

in  jail  bj  the  aherifl  used  to  be  rather  adaptable   to   our   practice,  being  eum- 

complicated,  involvins  aa  they  did   the  beracone  and  unneceer — 
is8u«nee  of  a  writ  o(  habeas  corpus  and       ii  I  Dan.  Ch.  Fr.  1 


CHAPTER  XVI. 
THE  ANBWBB. 
Formai  D«fttue  by  Answer,  Plea,  or  Dtmitmr. 

I  07T.  Fomwl  Pleading  of  DefendAnt. 

878.  Tinie  to  Plead,  Answer,  or  D«mur. 

070.  Pleading  before  Time  Expire*, 

em.  Failure  to  Plead  in  Time  Limited. 

081.  Motion  to  Extend  Time  for  Defendant  to  Plead. 

Oonervt  Pnncipjes  Pertaining  to  AHtteer. 

082.  AiiBW«r  to  Bill  for  Discovery  and  Relief. 

083.  Written  Answer. 

084.  Taking  of  Answer. 

OSS.  Commiiuion  to  Take  Answer  in  Federal  Court. 

086.  Compnlaory  Process  to  Elntorce  Answer — Return  of  Attachment. 

087.  Who  Must  Answer  to  Bill. 

6B8.  Answer  of  Corporation  Defendant. 

689.  Joint  and  Several  Answer. 

OW.  Adoption  o(  Answer  of  Co-defendant. 

Form  of  Anteer  tmd  Procttoe  /MJdmt  ta  FQilm§. 

001.  Caption  and  Title  of  Answer. 

092.  Reserration   of  Exceptions   for  Defects. 

6S3.  Subatanoe  of  Answer. 

0M.  Concluding  Travene  of  Hatters  Not  BxprvMly  Admlttad. 

686.  Prayer  of  Diamisaal. 

606.  Paragraphic  Divisioni  of  Answer. 

007.  Signature  ol  Defendant  to  Answer. 

008.  Leave  to  ^le  Unsigned  Answer. 
OftO.  Signature  to  Answer  of  Corporation. 

700.  Signature  of  Counsel  to  Answer. 

701.  Oath  to  Answer— Right  of  Plaintiff  to  Waive  Saow. 

702.  Answer  of  Peer  and  Corporation. 

703.  Oath  to  Joint  and  Several  Answer. 

704.  Who  Uay  Administer  Oath. 

706.  Solonn  Affirmation  in  Lien  of  Oath. 

706.  Striking  Unsworn  Answer. 

707.  Special  Order  of  Court  Permitting  Filing  of  L 

708.  Waiver  of  OaOi  under  Equity  Rule. 
700.  Exhibits  to  Aiuwer. 

710.  Filing  of  Answer — Presumption  of  Begnlarlty. 

711.  Leave  to  File  Aniwer  out  of  Usual  Conne, 
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I  712.     Withdrawal  of  ADRWPr  l>,v  I.eaie  of  Court. 
T13.     Rtrikinft  Answer  for  Informality. 

714.  Effect  of  Answeriiig  to  Merits- 

SUmenti  of  Anneer. 

715.  Function  of  Answer  »■   DefeiuiTe   Pleading. 

716.  Two  Ekmeuts  C'ontaiiiKl  in  Anawer. 

717.  Parts  of  Bill  to  Which  AnHHf  r  Reiiponda. 

718.  Blending  of  Two  Element*  of  Answer. 

Antuier  as  Vehicle  of  IHteoMry. 

719.  Defendant  Must  Answer  Whole  Bill  bj  W»7  of  II 

720.  Answer  Must  Be  Full  and  Explicit. 

721.  Answer  to  Bill  Based  on  Infonnatioo  and  Belief. 

722.  Answer  of  Corporation— Dut;  of  Ofllcers. 

723.  Insufficient  Answer. 

724.  Specific  Interrogatorips  Not  Necessary  to  Enforce  Pull  Diseorary. 

725.  When   General   Answer   Sufficient 

726.  ntten  Answer  Must  Deny  Information  and  Belief  aa  Well  as  KuowMga. 

727.  Immaterial  AHegationn  Need  Not  Be  Answered. 

728.  Negative  Pregnant  in  Answer. 

729.  Discover;  as  Affected  by  Answer  Containing  PIm  in  Bar. 

Anmcer  to  Interroffating  Fart  of  Bill. 

730.  Answer  to  Specific  Interrogatories. 

731.  Form  and   Extent  of   Defendant's  Denials. 

732.  Answer  Based  on  Information  and  Belief. 

733.  Defendant  Not  Compellable  to  Marshal  Bvidenes. 

734.  Defendant  Not  Compellable  to  Discover  Trade  Sacreta. 

735.  Demurrable   Interrogatory  Need  Not  Be  Answered. 

736.  Statement  of  Qround  for  Refusal  %o  Answer. 

737.  Only  Actual  Defendant  Must  Answer. 

738.  NeccMity  for  Underwritten  Note. 

Formal  Defense  hy  Answer,  Plea,  or  Demurrer. 

§  677.  Fonul  Pleading  of  Defendant. 

If  the  plaintifTs  bill  appears  not  to  be  subject  to  diBmiasnl  upon 
preliminary  motion,  it  becomes  neceeeary  for  the  defendant,  if  he 
desires  to  contest  the  suit,  to  submit  his  defense  by  means  of  some 
formal  pleading.  Every  adjudication  of  rights  contested  on  the 
merits  in  a  court  of  equity  must  be  based  on  pleadings.  The  plain- 
tiffs pleading  consists  of  his  bill.  The  defendant's  pleading  may 
take  the  form  of  an  answer,  plea,  or  demurrer;  and  at  different  stages 
or  in  different  aspects  of  bis  defuse  he  may  resort  to  any  two  of  tbfua 
or  to  all. 
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§  678.  Time  to  flead,  Antwar,  or  Semiir. 

The  time  within  which  it  is  necesaary  for  a  defendant  to  answer, 
plead,  or  demur,  is  determined  by  reference  to  the  rule  day  on  which 
biH  appearance  is  entered.  He  must  answer,  plead,  or  demur  on  or 
before  the  rule  day  next  SDOceeding  that  rule  day.^  This  applies 
where  a  formal  appearance  is  entered  punctually  on  the  right  rule 
day.  The  equity  rule  doea  not  specify  the  time  to  be  allowed  when 
no  formal  appearance  is  put  in  at  all,  or  when  an  appearance  is  in 
fact  put  in  but  on  a  day  sooner  or  later  than  the  very  rule  day  on 
which  the  appearance  should  be,  or  is,  entered. 

^Vhere  no  formal  appearance  is  entered,  the  defendant's  time  to 
answer,  plead,  or  demur,  is  obviously  abridged.  In  such  case  it  is 
neceasary  for  him  to  file  his  pleading  within  the  time  limited  for  his 
appearance,  for  otherwise  a  pro  confesso  will  be  taken  for  the  failure 
to  appear,  and  the  rig^t  to  plead,  answer,  or  demur  will  thereby  be 
taken  away.^ 

If  the  defendant  puts  in  a  formal  appearance  but  on  some  other 
day  than  the  rule  day  on  which  he  is  required  to  appear,  the  ques- 
tion as  to  the  time  within  which  he  should  answer,  plead,  or  demur, 
is  not  BO  easy  to  answer.  It  is  reasonable  to  say  that  if  a  defendant 
delays  to  enter  an  appearance  until  after  the  rule  day  on  which  be  is 
required  to  appear  and,  no  pro  confesso  having  been  taken,  enters 
his  appearance  on  a  later  day,  then  he  should  be  required  to  answer, 
plead,  or  demur,  by  the  next  ensuing  rule  day  whether  that  day  is 
many  days  off  or  only  one  day  off ;  for  if  he  had  entered  his  appear- 
ance on  the  right  day  he  would  have  had  the  whole  interval  between 
the  two  rule  days,  and  as  his  failure  to  appear  promptly  is  his  own 
fault,  he  cannot  take  advantage  of  it  to  enlarge  his  time. 

If  a  defendant  enters  a  formal  appearance  on  some  day  prior  to 
the  rule  day  on  which  he  is  required  to  appear,  it  cannot  be  supposed 
that  he  would  be  in  default  for  failure  to  answer,  plead,  or  demur, 
until  the  rule  day  next  succeeding  that  on  which  he  would  be  required 
to  appear.^  Equity  rule  18  contemplates  that  a  defendant  shall  have 
the  full  interval  between  two  rule  days  within  which  to  answer,  plead, 
or  demur,  after  he  has  appeared,  and  it  would  be  unreasonable  to  hold 
that  he  must  have  leas  when  he  Is  more  prompt  than  the  law  requires. 

Where  the  rule  day  on  which  a  party  is  required  to  answer,  plead, 

1  Eqalt]'  Rule  18. 
1  Equity  Bnle  12. 
>  Tm  vague  BUggeatJon  to  the  con- 
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or  demur,  happeoe  to  be  k  l^al  holiday,  the  next  day  available  at 
ihoae  rules  is  the  day  on  which  the  pleading  must  be  filed.' 

g  679.  Fleading  before  Time  Ezpiret. 

Always,  in  considering  the  matter  of  time  allowances  rmder  the 
rules,  it  is  to  be  borne  in  mind  that  these  rules  arc  made  to  prevent 
unreasonable  delays,  and  while  they  fix  limits  within  which  par- 
ticular steps  should  be  taken,  they  do  not  prevent  a  party  in  whose 
favor  a  particular  allowance  is  made  from  taking  the  step  in  question 
sooner,  if  he  sees  fit  to  do  so.  It  is  entirely  regular  for  a  defendant  to 
expedite  the  cause  by  appearing  or  aoawering  before  the  rule  day  on 
which  he  is  required  to  appear  or  answer ;  and  when  he  does  so,  the 
other  party  cannot  object,  Nor  can  the  plaintiff  himself,  who  has 
voluntarily  expedited  the  cause  by  appearing  or  answering  sooner 
than  he  was  required,  afterwards  contend  that  as  to  other  subsequent 
steps  he  is  to  have  the  same  indulgence  as  if  the  proceedings  had  not 
ixeu  expedited  but  had  taken  the  usual  coursa' 

g  680.  Failnie  to  Plead  is  Time  Limited. 

Another  thing  to  be  remembered  is  that  a  failure  of  the  defendant 
to  answer,  plead,  or  demur,  within  the  time  fixed  by  the  rules,  merely 
puts  the  plaintiff  in  a  position  to  take  advantage  of  the  default  by 
procuring  a  pro  confesso  to  be  entered ;  and  if  the  plaintiff  does  noth- 
ing, the  defendant  may  come  in  at  any  time  thereafter  and  answer, 
plead,  or  demur.' 

§  681.  Kotion  to  Extend  Time  for  Defendant  to  Plead. 

An  enlargement  of  time  within  which  to  answer,  plead,  or  demur, 
will  always  be  gran'ed  upon  motion  for  that  purpose  and  good  cause 
shown.' 

PoiUtnei/  V.  City  of  La  Fay«tte  (1S3S)  12  Pet.  472,  B  L.  ed.  1161 :  In  the  exer- 
cise of  it«  discretion,  the  circuit  court  below  h^d  given  the  defendants  ftdditioiinl 
time  within  which  to  answer,  the  c«se  being  one  where  mkuy  defendants  were 
involved  Kod  the  service  on  some  of  them  was  recent.    In  u[Aolding  the  grmnting 

4  Harvef   v.   Richmond,  etc   R.   Co.  ansver  is  such  as  could  have  been  set 

(1804)  64  Fed.  19.  vp  by  plea,  as  for  instance  tb«  defense 

E  Heyman  v.  Uhlman  (1888)  34  Fe<l.  of  the  statute  of  limitations,  does  not 

6S6.  niter    the    case.      Ilavman    v.    Keally 

*  An  answer  may  be  filed  at  any  time  (1828)   3  Cranch  C.  C.  325,  Fed.  Caa. 

before  the  bill   is  taken  for  confessed.  Xo.  (1,206. 
The  fact  that  the  defense  made  In  the       ^  Equity  Rule  18. 
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of  tbia  indulgence,  the  supreme  court  Mud:  "ETety  conrt  of  equity  pOMCSses 
the  power  to  mould  its  rules  in  relation  to  the  time  and  msnuer  of  appearing  and 
Utiwering,  so  as  to  prevent  the  rule  train  working  injustice;  and  it  is  not  only 
In  the  power  of  the  court,  but  it  is  its  dut;,  to  exercise  a  sound  discretion  upon 
this  subject,  and  to  enlarge  the  time,  wbenBrer  it  shall  appear  that  the  purposes 
of  Justice  require  it.  The  rules  prescribed  hy  this  court  do  not  and  were  not 
intended  to  deprive  the  eonrta  of  the  United  States  of  this  well-known  and  neces- 


A  motion  to  enlarge  time  can  be  made  to  any  judge  of  the  court  in 
vacation  or  in  term  and  either  at  chambers  or  on  a  rule  day  at  the 
clerk's  office.  Unlesa  some  other  day  is  assigned  by  the  judge  for  the 
hearing,  the  motion  vill  be  heard  on  a  rule  day,  Beasonable  notice 
of  the  motion  should  be  given  to  the  adverse  party  or  his  solicitor." 

Omeral  Prindplea  Pertaining  to  Answer. 
§  688.  Aaiwer  to  Bill  for  KMwnry  and  Belief. 

In  considering  the  different  pleadings  by  which  a  defendant  may 
make  an  effective  defense,  we  shall  begin  with  the  answer,  not  only 
because  this  is  the  most  important  and  the  most  frequently  used  of 
all  forms  of  defensive  pleadings,  but  because  a  knowledge  of  this  sub- 
ject contributes  much  to  a  good  understanding  of  the  subject  of  pleas 
and  demurrers.  This  line  of  procedure  also  appears  to  be  the  one 
that  will  lead  to  the  least  repetition.  Accordingly,  we  now  assume 
that  the  defendant,  being  in  court  and  desirous  of  contesting  the  suit, 
does  not  avail  himself  of  a  plea  or  demurrer  but  decides  to  answer  the 
bill.  Moreover,  we  shall  assume,  in  the  main  discussion,  that  the 
bill  to  be  answered  is  the  typical  bill  of  equity  pleading,  the  bill  of 
discovery  and  relief.  In  modem  times  the  discovery  feature  of  the 
bill  has  become  leas  important  in  practice  than  it  used  to  be,  but 
equity  pleading  has  been  so  deeply  influenced  by  the  theory  and 
principle  of  discovery  that  no  intelligent  presentation  of  the  subject 
of  answers  can  be  made  without  constant  reference  to  discovery.  It 
would  seem  that  when  the  bill  waives  the  defendant's  oath  as  it  now 
almost  always  does,  the  principle  of  discovery  is  gone  completely  out 
of  the  case,  and  that  such  a  bill  thrrenpon  of  necessity  becomes  in 
theory  and  in  fact  a  bill  for  relief  solely.  We  shall  have  occasion  to 
consider  the  extent  to  which  this  may  be  true.  The  fact  here  to  bo 
observed  is  that  even  in  such  suits  the  courts  cling  tenaciously  to  the 
conceptions  and  to  the  practice  de^'cloped  in  former  times. 

I  Equity  Enle  8. 
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§  688.  Written  Aaswra. 

The  answer  is  the  defendant's  written  response  to  the  sUegationa 
and  charges  of  the  bill  From  the  early  records  of  the  chancery 
court  in  England  it  appears  that  for  a  long  time  the  defendant's 
answer  was  not  recorded  in  writing.  He  personally  appeared  in  court 
in  response  to  the  writ  of  subpoena,  or  was  brought  up  in  custody, 
and  was  examined  orally  by  the  chancellor.  Upon  such  examination 
of  the  defendant,  supplemented,  if  need  be,  by  Uie  similar  examina- 
tion of  witnesses,  the  chancellor  made  his  order  or  decree.  Possibly 
the  plaintiff  was  examined  in  some  cases.  The  earliest  hints  we  get 
of  the  nature  of  the  defenses  made  by  defendants  in  their  answer  are 
obtained  from  recitals  in  the  early  decrees,  the  substance  of  the 
defendant's  plea  having  been  sometimes  prefixed  to  the  judgment." 
In  the  tifteenth  century  written  answers  came  to  be  filed.  This  prac- 
tice no  doubt  arose  from  the  necessity  of  taking  answers  in  writing 
in  those  cases  where  the  defendant,  on  acoouiA  of  remoteness,  illnes», 
or  other  reason,  was  unable  to  appear  in  court  in  person. 

§  684.  Takiiv  of  Aniwar. 

Nowadays  we  speak  of  a  defendant  as  appearing  in  response  to  the 
subpoena  and  putting  in  his  answer.  According  to  the  original  prac- 
tice of  the  court  of  chancery,  or  at  least  according  to  the  practice  in 
vogue  from  the  time  settled  rules  prevailed,  it  would  be  more  accu- 
rate to  speak  of  the  answer  as  being  taken.  If  the  defendant  lived 
in  London  he  was  examined  on  the  bill  and  interrogatories,  and  his 
answer  was  taken  by  one  of  the  masters  of  the  court.  Later  the 
master  left  the  matter  of  the  examination  of  the  defendant  to  his 
counsel  and  permitted  hira  to  draiv  up  the  answer,  just  as  the  court 
had  delegated  to  the  plaintiff's  counsel  the  duty  of  passing  primarily 
on  the  legal  sufficiency  of  the  bill  before  filing  it.'"  However,  thougli 
the  professional  and  clerical  duty  of  drawing  up  the  answer  was  thus 
confided  to  the  defendant's  counsel,  the  answer  remained  in  theory, 
aa  before  it  had  been  in  fact,  a  pleading  taken  before  the  master  or 
clerk  of  the  court. 

•  BmMod,  Belect  Ca«es  in  Cban.  xxviL  en  authorized  them  to  take  the  deposi- 

In    earlf    times    wfbiesiea    were    ex-  tiona  of  witneswi  aa  well  aa  the  answer 

amined  viva  voce  in  court  just  aa  the  de-  ot  the  defendant.     The  earliest  depoxi- 

fendant  was;  and  the  practice  of  taking  tiona  known  come  from  about  the  year 

evidence  bj  written  deposition  came  in  1458.      Dajldon,   Select   CasM   In   Chan. 

about  the  aame   time  that  answers  be-  xxriii. 
gaa  to  be  taken  in  writing.     The  earl^        i»2  Dan.  Ch.  Pr.  239. 
writs  of  dedimus  poteatatem  to  examin- 
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In  country  causea,  that  ia,  in  caiues  where  the  defendant  did  nut 
live  in  or  near  London,  the  du^  of  ezamining  the  defendant  and 
taking  his  answer  was  delegated  to  a  oonuniaaioner,  or  commiaBioneni, 
in  the  country.  For  tiiis  purpose  a  copy  of  the  bill  and  interroga- 
tories was  sent  to  the  commisBiouer,  and  he  proceeded  to  tako  Uie 
answer  just  as  the  master  would  hare  taken  it  if  the  defendant  had 
appeared  before  the  master."  In  process  of  time  it  became  permis- 
sible for  the  counsel  or  solicitor  of  the  defoidant  to  draw  up  the 
answer  of  his  client  in  country  causes  as  well  as  in  town  causes,  the 
defendant  merely  appearing  before  the  commisBioner  to  ewear  to  )iis 
answer  and  deliver  it  to  that  officer  to  be  forwarded  to  the  court  of 
chancery.  It  was,  however,  still  true  that  the  answer  in  a  country 
cause  was  in  theory,  as  before  it  had  been  in  fact,  taken  by  the  com- 
missiooer. 

g  886.  ConuiuHion  to  Take  Aniwer  in  Federal  Court. 

In  the  federal  courts  the  practice  of  taking  the  answer  before  com- 
misaionera,  such  as  prevailed  in  England  in  case  of  defendants  living 
in  the  country,  is  not  generally  followed;  but  the  power  of  the  court 
to  appoint  commissioners  to  take  an  anawer  is  undoubted,  and  when 
this  step  is  necessary  to  enable  the  court  to  get  an  answer  from  a 
particular  defendant  or  when  it  ia  neceasary  to  the  enda  of  justice,  the 
court  will  not  hesitate  to  proceed  in  that  way. 

WilkiM  V.  JorOan  (1813)  S  Wash.  C.  C.  226,  Fed.  Cas.  No.  17,966:  To  &  bill 
for  an  Injnaction  ■gaiiwt  ■  decree  the  defeaduit  Sled  an  Koawer  showing  tbut 
whatever  rights  he  origiDallf  htul  under  the  decree  had  been  aaaigned  by  him  to  a 
third  penou,  not  a  party  to  tta«  auit.  This  perMD,  being  really  Um  one  in  int«T- 
eat,  made  affldavit  alleging  that  this  answer  was  not  full  and  aatisfiMtory,  and 
asked  that  a  full  answer  might  be  taken  under  a  oommission.  The  application 
was  allowed,  though  the  pUintitf  had  not  been  given  notice.  Said  the  court: 
"  This  motion  is  not  objectionable  on  account  of  its  novelty,  as  we  know  that  in 
England,  answers  taken  in  the  country  are  always  under  n  d«dim«t  poteatoletn 
to  conunissioners.  The  practice  in  this  country,  so  far  as  we  are  acquainted  with 
it,  is  otherwise.  .  .  .  But  when  the  defendant  is  merely  nominal,  and  has  not  the 
mesuis  and  probably  might  not  have  the  inclination  to  give  as  full  an  answer 
as  the  case  admits  of,  and  the  interest  of  tho  party  i«ally  Interested  dtmands,  we 
should  think  it  entirely  proper." 

Where  a  defendant  resides  beyond  the  sea,  the  proper  practice  ia 
for  the  court  to  issue  a  dediTrma  poleatatem  to  a  commiBsioner,  or 
commissioners,  there  to  take  his  answer.    The  dedimus  ahould  inform 

11 2  Dan.  Ck.  Pr.  238. 
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the  commissioner  whether  the  onawer  should  be  taken  under  oath.  In 
a  case  where  the  commission  went  to  China,  the  commissioner  was 
instructed  to  administer  the  oath  in  the  most  solemn  form  oheerved 
b;  the  laws  and  usages  of  that  country." 

g  686.  Compnlwny  Frooeu  to  Enfonw  Aniwer— Xetuii  of  Attaduntnt. 

If  a  defendant  on  whom  service  has  beeai  obtained  refuses  to  answer 
the  bill,  and  an  answer  appears  to  be  needed  for  purposes  of  discover^', 
the  plaintiff  may  resort  to  process  of  attachment.  The  practice  in 
r^;ard  to  this  process  is  the  same  when  it  is  used  upon  default 
of  answer  as  when  used  upon  default  of  appearance ;  and  the  steps 
to  be  talcen  have  already  been  described."  It  has  been  held  that 
an  attachment  for  not  answenng  a  bill  after  service  of  subpoena  must 
be  made  returnable  before  the  court;  and  if  it  is  made  returnable 
before  the  clerk  himself  at  the  rules,  it  will  be  quashed.  A  general 
attachment  granted  by  the  court  is  returnable  immediately  into  the 
court." 

§  687.  WlioHiutAiuwertoBiU. 

The  person  who  is  required  to  answer  a  bill  is  the  defendant  him- 
self. The  answer  of  the  solicitor  of  the  defendant  will  not  be  accepted 
as  the  answer  of  the  defendant.  The  solicitor  of  the  defendant 
may  prepare  an  answer  for  his  client  and  may  put  in  the  answer  as 
hie  client's  answer,  but  if  he  puts  it  in  as  his  own  answer,  it  will  be 
stricken  from  the  files.    And  a  court  will  not  give  leave  to  file  such 


An  answer  on  the  part  of  a  nominal  defendant  against  whom  no 
charges  are  made  in  the  bill,  is  superfiuous ;  and  such  a  person  is  not 
required  to  answer  at  all.  The  plaintiff  could  not  in  any  event  get 
a  decree  against  him,  and  the  bill  must  be  dismissed  as  to  him,  at  the 
hearing,  if  not  before,  answer  or  no  answer." 

g  688.  Aniwer  of  Corporation  Defendant. 

The  answer  of  a  corporation  should  ordinarily  be  made  by  its  prin- 
cipal officer,  who  should  be  able  to  admit  or  deny  the  facts  charged 

11  Read  r.  CouMqu*  (1828)  4  Wftih.       "Read  v.  Consequa  <1821)  4  Warii. 

C.  C.  3.15,  Fed.  Cns.  No.  ll.TOT.  C.  C.  174.  Fed.  Caa.  No.  11,606. 

iaS«e  ante.  It  683-678.  "  Andrews  p.  Solomon  (1B16)  Pet  C. 

14  Dou-son     )-.     Packard     (1826)     3  C.  366,  Fed.  Caa.  No.  378. 
Crancli  C.  C.  66,  Fed.  Cui.  No.  4,049. 
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and  interrogatetl  about  or  to  state  ^ant  of  knowledge  clearly  and 
truly  as  a  reason  for  not  admitting  or  denying  euoh  facta." 

An  answer  put  in  on  behalf  of  a  corporation  by  individual  stock' 
holders  in  its  name  cannot  be  regarded  as  its  corporate  answer. 
Accordingly,  where  such  an  answer  is  filed,  the  plaintiff  is  entitled  to 
a  pro  confesso.  But  inasmuch  as  the  officers  and  directors  of  a  corpo- 
ration may  conceivably  refuse  to  do  their  duty  in  defending  for  the 
company,  a  court,  in  order  to  protect  the  shareholders  from  any 
fraudulent  conduct  of  the  officers  in  this  respect,  will,  upon  proper 
showing,  permit  a  stockholder  to  come  in  and  defend  for  the  purpose 
of  protecting  his  own  interests  from  unfounded  claims  against  the 
company.  Vlien  acting  in  this  capacity,  the  stockholder  appears  for 
himself  and  others  in  like  interest  who  may  desire  to  join  in  the 
defense.  This  defense  is  technically  independent  of  the  defense  of  the 
company,  but  in  effect  the  same  purpose  is  suteerved  as  if  the  com- 
pany had  properly  defended  in  its  own  behalf.  This  procedure  is 
somewhat  analogous  to  that  by  which  the  stockholder  is  permitted  as 
plaintiff  to  maintain  an  action  in  the  company's  name  and  right, 
upon  die  directors'  refusal  to  sue." 

§  688.  Joint  and  Sertral  Aniwci. 

The  answer  of  several  co-defendants  may  be  put  in  by  them  jointly, 
provided  they  all  swear  to  it.  Upon  principle  such  an  answer  is 
the  several  answer  of  each  of  them,  although  it  is  not  so  stated  in 
tlie  answer ;  and  each  could  be  separately  indicted  for  perjury  if  the 
answer  should  prove  to  be  false.  The  common  practice,  however,  is 
for  the  answer  to  recite  that  it  is  the  joint  and  several  answer  of  all 
the  defendants  who  unite  in  it.^" 

An  answer  should  be  put  in  as  a  joint  answer,  or  as  a  joint  and 
several  answer,  where  the  interests  of  the  parties  are  the  same,  and 
they  appear  by  the  same  solicitor.  By  the  practice  of  the  English 
chancery  oosta  could  be  taxed  against  a  solicitor  if  it  appeared  that 
Uie  expense  of  the  suit  had  been  materially  increased  by  the  putting 
in  of  separate  answers  for  several  defendants  when  a  joint  and  several 
answer  for  all  would  have  served  the  purpose,'" 

The  answer  of  a  husband  and  wife,  when  they  are  sued  as  husband 
and  wife,  is  a  joint  answer,  and  it  should  so  recite.*^ 

iiHaler.  ContioeiitanDB.Co.  (IS83)  i*Davf«  r.   Dftvidson    (1846)    4  He- 

18  Fed.  718.  Lmb  130,  Fed.  Cm.  No.  8,631. 

>•  Bronsoii  v.  Ia  Cdmm  ft  U.  R.  R.  I*  2  Dan.  Cb.  Pr.  266. 

Co.  <1B63)  2  W>U.  2S3,  IT  L.  ed.  72S.  »  2  Dan.  Ch.  Pr.  266. 
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§  890.  Adoption  of  Answer  of  Co-d«f  endant. 

Where  there  are  aeveral  defendants  having  similar  interests  and 
defenses  and  one  of  them  has  answered,  his  answer  may  he  adopted 
by  the  others  or  by  any  one  or  more  of  them.  All  that  is  necessary  to 
this  end  is  that  the  defendaut  desiring  to  adopt  the  prior  answer  of 
the  otiier  should  file  a  brief  aniV  formal  answer  stating  merely  that 
he  has  read  the  answer  in  question,  that  the  contents  of  the  same  are 
true,  and  that  he  therefore  adopts  it  as  Iiis  own.  If  the  answer 
adopted  contains  statements  put  forth  on  information  and  belief  only, 
the  pi'rson  adopting  the  answer  should  state  that  so  far  as  the  state- 
ments of  the  answer  are  made  on  information  and  belief,  he  belieres 
them  to  be  true.  Furthennore,  a  defendant  desiring  to  adopt  an 
answer  may  do  so  though  he  has  no  personal  knowledge  of  matters 
put  forth  in  the  answer  on  the  personal  knowledge  of  the  defendant 
first  answering.  In  such  ease  the  defendant  adopting  the  answer 
sliould  qualify  by  saying  that  he  has  no  personal  knowledge  of 
those  matters  but  that  on  information  he  believes  them  to  be  true.*' 

Form  of  Answer  and  Practice  Incident  to  FUing. 
§  691.  Caption  and  Title  of  Anawei. 

Tlie  answer  should  have  a  caption,  or  heading,  correctly  corre- 
sponding with  the  style  of  the  cause  in  which  it  is  filed ;  but  an  incor- 
i-eet  lipuding  prefixed  to  an  answer  supplies  no  groimd  of  legal  objec- 
tion to  the  answer.  When  attention  is  called  to  the  defect,  it 
shoiil'l  merely  be  changed  on  the  spot  with  the  permission  of  the 
court,*' 

Xext  after  the  style  of  the  cause,  which  is  the  heading  of  the 
Answer,  follows  the  title.  This  states  the  name  of  the  pleading  and 
the  names  of  the  parties  in  full,  thus :  The  answer  of  A  B,  defendant, 
to  the  hill  of  complaint  of  C  T),  plaintiff.  If  two  or  more  defend- 
ants join  in  the  same  answer,  it  is  entitled  as  their  joint  and  several 
answer ;  or,  in  the  case  of  husband  end  wife,  as  their  joint  answer. 
If  the  answer  is  improperly  entitled,  a  motion  to  remove  the  answer 
from  the  files  would  be  proper,  but  a  formal  exception  will  not  be 
entertained  for  such  defect'* 

If  an  ansn-er  is  ordered  to  be  taken  off  the  file  for  an  trr^ularity 

l»r.ihfw>n.  Piittn  in  Chttn.  (2H  «1.)  C  ><  Osffood  e,  A.  8.  Aloe  InrtramMit  Co. 
3a-2.  (18B5)   GO  FeU.  291. 

:>OBfEood  r.  A.  S.  Aloe  Iiutriinieiit 
Co.  (1S95)  m  Fed.  291. 
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in  the  title,  the  defendant  may  correct  it  and,  with  the  permiaBion 
of  the  court,  refile  it  after  hariiig  svom  to  it  again ;  but  if  the  defect 
ia  so  grave  as  to  make  the  pleading  a  nullity,  as  would  be  the 
case  where  the  pleading  purports  to  be  filed  in  the  wrong  cause,  it 
may  be  entirely  ignored  and  a  new  answer  put  in.'" 

§  688.  Xeaerration  of  Exoeptioni  for  Sefecti. 

In  the  body  of  the  answer,  it  used  to  be  cuatomaiy  for  the  defend' 
ant  to  b^n  with  a  formal  reservation  of  the  benefit  of  all  excep- 
tions to  the  bill  because  of  its  errors,  uncertainties,  and  imperfec- 
tions. This  reservation  ia  utterly  worthless  and  should  always  be 
omitted  as  impertinent.  No  intelligent  pleader,  we  apprehend, 
would  ever  think  of  inserting  the  clause,  except  for  the  fact 
that  out  of  undue  deference  to  ancient  usage  the  form  books  con- 
tinue to  perpetuate  it  from  the  past.  The  equity  rules  and  the  settled 
principles  of  practice  prevailing  in  equity  courts  point  ont  with  cer- 
tainty the  particular  modes  in  which  a  defendant  may  obtain  the 
benefit  of  exceptions  for  errors,  uncertainties,  and  imperfections  in 
the  bill ;  and  a  genera!  reservation  in  the  bill  is  not  one  of  these. 
There  are,  to  be  sure,  many  defects  of  a  bill  that  may  be  taken  advan- 
tage of  by  pointing  them  out  in  the  answer;  but  the  objection  must 
be  specific  and  not  generaL 

g  693.  Subitanoe  of  Aniwer. 

The  body  of  the  answer  should  contain,  in  clear  and  orderly 
statement,  a  full  response  to  the  allegations  and  charges  of  the  bill. 
The  defendant  also  states  in  the  body  of  his  answer  any  matter  upon 
which  he  wiahea  to  rely  in  avoidance  of  the  facts  stated  in  the  biU. 
In  other  words,  it  is  the  duty  of  the  defendant  in  his  amiwer  to  give 
adequate  and  sufficient  discovery  in  re^rd  to  the  matters  alleged; 
and  in  addition  to  this,  it  ia  his  privilege  to  plead  any  defense  that 
will  destroy  the  efficiency  of  the  plaintiff's  case. 

§  694.  CoBcladint  Travene  of  Kattera  Hoi  Ezpreialy  Admitted. 

By  way  of  conclusion  to  the  body  of  the  answer  it  is  customary  to 
add  a  general  denial  or  traverse  of  all  the  matters  charged  in  the 
bill  that  are  not  expressly  admitted  to  be  true  in  the  anawer.  Strictly 
speaking,  this  general  traverse,  like  the  reservation  often  found  at 
the  opening  of  the  anawer,  is  of  no  avail  in  point  of  pleading;  but 

i(  2  Dui.  a>.  Pr.  aa6,  267. 
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it  maj  well  be  retained  as  a  ntrt  of  admonition  from  the  defendant 
that  be  does  not  wish  to  be  understood  as  admitting  anything  by  inad- 
vertence or  implication. 

%  696.  Prayer  of  OitmiiMl. 

The  prayer  of  the  answer  should  be  that  the  defendant  be  dis- 
missed with  his  costs.  If  he  seeks  any  other  affirmative  relief  what- 
ever, he  must  file  a  cross  bill.** 

§  696.  Faragraphio  Sintioiii  of  Annrai, 

The  answer,  like  the  bill,  should  be  divided  into  paragraphs,  nnm- 
bered  consecutively,  each  paragraph  containing,  as  nearly  as  possi- 
ble, a  separate  and  distinct  response,  statement,  or  allegation.  This 
practice  will  be  found  to  be  not  only  conducive  to  brevity  and  cer- 
tainty in  pleading,  but  greatly  to  facilitate  reference  to  the  contents 
of  the  a 


§  697.  Signature  of  Defendant  to  Aniwer. 

An  answer  must  be  signed  by  the  defendant  or  defendants  putting 
it  in,  unless  an  order  of  court  baa  been  obtained  dispensing  with  the 
signature.  An  answer  put  in  by  a  guardian  or  committee  need  be 
signed  only  by  the  guardian  or  committee  and  not  also  by  the  infant 
or  incompetent  in  whose  behalf  it  is  filed .'^ 

When  the  answer  appears  not  to  be  signed  and  an  exception  is 
taken  on  that  ground,  the  defect  may  be  cured  in  open  court  by 
affixing  the  proper  signature  then  and  there  by  leave  of  the  court** 

It  has  been  suggested  that  the  signature  of  a  defendant  to  an 
unsworn  answer  ought  to  be  formally  attested  by  liis  solicitor  or  by 
some  other  respectable  witness,  and  that  without  such  attestation  it 
ought  not  to  be  received  and  filed.'*  We  apprehend,  however,  thai 
tlie  signature  of  counsel  to  the  answer  is  to  be  taken  prima  fade  as  a 
certificate  to  tlie  genuineness  of  the  defendant's  signature,  though  a 
formal  attest  is  wanting. 

g  698.  Leave  to  ?ile  Unsigned  Aniwer. 

Under  special  circumstances  the  court  will  permit  an  answer  to  be 
filed  by  defendant's  counsel  without  the  signattire  of  the  defendant. 

••  Westhenbee  v.  American  Freehold,  i»  2  Dftn.  Ch.  Pr.  269. 

etc.  Co.  (ISM)  77  Fed.  623.  xHolton  r.  Oulnn    (1895)    es  Fed. 

tr  Gibson,  Suits  in  Chan.  (Zi  ed.)    f  4.'iO. 

379-  >*  See  8  P»n.  Cl^.  ^,  878, 
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This  has  been  done  where  the  defendant  had  gone  abroad  forgetting 
or  not  having  had  time  to  put  in  his  answer,  also  where  the  defend- 
ant resided  abroad  and  had  given  a  general  power  of  attorney  to 
defend  suits."  If  the  oath  to  the  answer  is  waived,  as  it  now  nearly 
always  is,  the  court  will  presumably  be  indulgent  in  respect  to  dis- 
pennng  with  Uie  signature  of  the  defendant,  though  the  signature 
should  be  obtained  if  it  is  convenient  and  practicable  to  do  so. 

g  698.  Signature  to  Answer  of  Corporation. 

The  answer  of  a  corporation  should  be  signed  in  the  corporate 
name  and  the  same  authenticated  by  its  conmion  seal,  or  if  it  has  no 
seal,  by  the  signatures  of  its  competent  officer  or  officers.  An  answer 
of  a  municipal  corporation  is  sufficiently  authenticated  by  the  sig- 
nature of  the  official  attorney  of  such  corporation." 

§  700.  Signature  of  Connael  to  Aniwer. 

Every  answer  in  ordinary  course  should  be  authenticated  by  the  sig- 
nature of  the  defendant's  counsel.  This  is  perhaps  required  in  order 
that  the  person  signing  may,  in  a  proper  case,  be  held  responsible  to 
the  court  for  the  contents  of  the  answer;  or,  more  likely,  it  is  required 
as  a  sort  of  guaranty  of  the  sufficiency  and  propriety  of  the  answer. 
Signature  of  counsel  is,  however,  required  to  such  answers  only  as 
have  passed  through  and  under  counsel's  hand  and  which  have  per- 
chance been  drawn  by  him.  It  is  not  required  in  case  of  answers 
taken  before  commissioners  under  a  conunission  issued  for  that  pui^ 
pose.-  Such  an  answer  is  in  theory,  and  formerly  was  in  fact,  written 
down  by  the  commissioners,  and  they,  not  counsel,  are  supposed  to 
impart  authenticity  to  it." 

A  certificate  of  counsel  certifying  that  in  his  opinion  the  answer  is 
well  founded  in  point  of  law  is  not  reqiiired  in  equity  practice.'* 

%  701.  Oath  to  Anawei<— Bight  of  Plaintiff  to  Waire  Same. 

By  the  immemorial  practice  of  the  English  chancery  and  by  the 
usage  of  all  courts  of  equity  in  this  country,  the  answer  must  be  veri- 
fied by  the  oath  of  the  defendant.  To  this  general  rule  oertain  excep- 
tions have  always  been  recognized,  and  now  by  equity  rule  41,  as 

II 8  DuL  Ch.  Pr.  869.  1898]  87  Fed.  SSd,  81  C.  C.  A.  IK.    Tke 

*>  Sellgnun  r.  Suit*  Bom  (189T]  81  otrcuit  court  rule  here  relied  on  m  re- 
Fed.  S24.  quiring  luch  a  certifleate  appeKTed  to  be 

■■Davis   v.    Davidaon    (1844)    4    Mc  n    rule    of   practice    applicable   odI;   in 

Lean  130,  Fed.  Cas.  No.  S,631.  commoQ-Uw  proeeedinn, 

■  iHcQorraf  p,  O'Connor   (C.  C.  A.; 
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amended  in  1871,  the  plaintiff,  in  a  suit  in  equity  in  the  federal 
court,  18  permitted  to  waive  the  oath  of  the  defendant  by  potting  a 
Btatement  to  that  effect  in  hia  bilL  When  it  is  not  waived,  the  oath 
to  the  answer  is  of  the  utmost  importance,  as  it  ^ves  to  the  answer, 
so  far  as  the  same  ia  responsive  to  the  bill,  the  full  force  and  effect  of 
the  deposition  of  a  competent  witness.  The  answer  thus  becomes  evi- 
dence for  the  defendant. 

§  70S.  Aiuwer  of  Peer  and  Corporation. 

In  the  English  practice  the  most  important  ezoepti<HU  to  the  rule 
requiring  the  answer  to  be  sworn  to  are  presented  in  the  casea  of  peers 
of  the  realm  and  corporations  aggr^ate.  A  peer  is  privileged  to  put 
in  his  answer  upon  an  attestation  of  honor;  and  a  corporation  aggre- 
gate is  allowed  to  put  in  its  answer  under  its  common  seaL'°  The 
latter  of  these  two  exceptions  is  recognized  in  the  federal  courts.  A 
corporation  answers  a  bill  under  its  common  seal  and  not  on  oath." 
If  a  bill  aaks  for  discovery  under  oath  from  a  corporation,  the  prayer 
may  be  ignored  as  to  the  oath.  Where  the  corporation  answers  under 
its  seal,  the  answer  must  be  stated  to  be  made  according  to  the 
knowledge,  information,  and  belief  of  its  officers." 

§  703.  Oath  to  Joint  and  Berezal  Answer. 

A  joint  answer  or  joint  and  several  answer  must  be  sworn  to  by 
each  of  the  defendants  whose  answer  it  purports  to  be.  If  there  are 
Ihree  defendants  who  anawer  jointly  and  only  two  of  them  swear  to 
the  answer,  it  will,  on  motion,  be  stricken  from  the  files.  But  the 
two  defendants  who  have  sworn  to  the  answer  may,  by  leave  of  the 
i;ourt,  amend  by  striking  out  the  name  of  their  co-defendant  who  did 
not  verify  and  thereupon  refile  the  answer  exclusively  as  their  own; 
i)r  an  order  could  be  made  permitting  the  answer  to  stand  as  the 
answer  of  the  two  only,  without  forcing  it  off  the  files.^* 

i>  2  Dan.  Ch.  Pr.  270.  if  «ii  offiMr  of  k  oorponttion  la  foined 

■■Haight      p.      Proprieton      Morris  aa  a  defendant  for  purposM  o(  diHOV- 

Aqueduct  (1826)  4  Waab.  C.  C.  BDl,  SOS;  ery,    he  mult  put   In  a  (worn   anawer. 

Qamewell  Fire-Alann  Tel.  Co.  v.  Mayor,  ThU  is  hia  anawer,  not  tb«  answer  of 

etc.    (1887)   31   Fed.  312.     In  Osgood  r.  the  corporation. 

A.  S.  Aloe  Instrument  Co.    (180B)    09  "  French  c.  First  Nai  Bank  (1874)  7 

Fed.   291,   it   seema   to   kave  b<>en   aup-  Ben.  488,  Fed.  Can.  Ho.  6,099. 

posed  that  the  answer  of  a  corporatioa  9  ^  Bailey  Waahing  etc  Co.  r.  Young 

ought  to  be  verifled  by  the  oath  of  an  (1874)    12  Blatcht.  W,  Fed.  Cas,  No, 

offleer.    Bat  this  Is  incorrect.    Of  course  761* 
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g  704.  Who  lUy  AdmiBitter  OatL 

The  oath  to  the  answer  nuy  be  administered  by  any  pereon  tpihli- 
fied  under  the  laws  of  the  United  States  or  under  the  equity  rules  to 
administer  oaths,  such  as  a  judge  or  justice  of  a  federal  court,^"  a 
notary  public,*"  a  cleric  or  deputy  clerk  of  the  United  States  courts,*' 
a  United  States  commissioner,*^  a  master  in  chancery  appointed  by 
a  circuit  court,*'  a  judge  of  any  state  or  territorial  court,**  any  com- 
missioner appointed  by  a  federal  court  to  take  a  deposition,  or  a 
justice  of  the  peace.*" 

If  an  answer  is  awom  to  before  a  justice  of  the  peace  it  must  be 
accompanied  by  a  certificate  that  such  examining  officer  was  a  justice 
of  tbe  peace  for  the  particular  county  where  the  oath  was  administered 
and  at  that  time.  The  certificate  of  the  justice  himself  is  not  suf- 
ficient to  prove  this  fact.*' 

A  certificate  of  an  American  consul  is  sufficient  to  authenticate  the 
official  character  of  a  notary  public  of  a  foreign  port.*^ 

g  705.  Solemn  AJHrmatiDii  in  Lien  of  Oath, 

By  equity  rule  91  it  is  provided  that  a  person  conscientiously 
scrupulous  of  taking  an  oath  may  in  lieu  thereof  make  a  solemn  affii^ 
mation  of  the  truth  of  the  statements  made  by  himt  Such  an 
affirmation  should  no  doubt  recite  that  the  person  making  it  is  cm- 
scientiously  scrupulous  of  taking  an  oath.*" 

§  706.  Striking  TTiuwoni  Answer. 

The  want  of  a  proper  verification  of  the  answer,  in  a  case  where  an 
oath  is  required,  is  a  defect  that  may  be  taken  advantage  of  by  a 

■  *  See.  72fi  R.  S.;  4  Fed.  SUt  Anno.  An  uiswer  being  sworn  before  an  rI- 

S34;  Equi^  Rule  S9.  dennan  of  tlii^   city  of   Richmond,  who 

*•  Sec,  1778  R,  8.;  4  Fed.  8Ut,  Anno,  was  ew  officio  justipe  of  tlie  peace,  was 

109.  accompanied  by  a  certificate  of  the  may- 

*i  89  Stat.  L.  184;  4  Fed.  Stat.  Anno,  or  aa  to  the  ofHcial  character  of  tlic  al- 

80.  derman,  and  the  oiBcial  character  of  the 

"In  the  exercise  of  the   power  for-  major  waa  certified  by  the  clerk  of  the 

merly  exercliied  by  comraiBsioners  of  the  conrt  of  huatinga,     Tliia  wai  held  to  be 

circuit  court.     2fl  Stat.  L.   184;  4  Fed.  auiflcient.      Wright    r.    Weat    (1800)     1 

But  Anno.  79;  sec.  1778  R.  S.  Craach  C.  C.  303,  Fed.  Caa.  No.  18.102. 

*»  Equity  Rule  SO.  "  Wilaon  P.  Stewart  (1803)   1  Cranch 

41  Equity  Rule  W.  C.  C.  128,  Fed.  Cas.  No.  17,837. 

tt  United  States  p.  Cowing  (183S)   4  48  Section   1   R.  8,   declares   that  the 

Craneh  C.  C.  813,  Fed.  Caa.  No,  14380;  requirement  of  taking  an  oath  shall  bo 

Equity  Rule  59.  deemed  to  be  complied  with  by  the  mak- 

t*  Addison     e.     thickett     (I80B)     1  fng  of  an  affirmation  in  judicial  form. 

Cranch  C.  C.  340,  Fnl.  Can.  No.  77.  But  that  aUtuU  applies  only  to  a  re- 
Eq,  Piac.  Vol.  I.— 28. 
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motion  to  strike  the  answer  from  the  files.    It  supplies  no  groond  for 
an  exception  to  the  answer  for  insufficiency.** 

§  707.  Speoitl  Order  of  Coizt  Permitting  Filing  of  irnnrom  Answer. 

Before  equity  rule  41  made  it  possible  for  the  plaintiff  to  waive 
the  oath  and  thereby  deprive  the  defendant  of  the  privilege  of  answer- 
ing under  oath,  the  general  nile  of  practice  was  that  the  answer 
must  always  be  swnm  to,  and  that  rule  still  prevails  unless  the  oath 
is  waived.  However,  upon  the  consent  of  both  parties,  the  court 
would  formerly  make  an  ordor  permitting  the  answer  to  be  put  in 
without  the  oath  of  the  defendant.  This  was  only  done  in  friendly 
suits  where  both  parties  consented.'"  Without  such  a  preliminary 
order  the  plaintiff  had  no  power  to  dispense  with  the  defendant's 
oath,  and  an  express  waiver  of  the  oath  in  the  bill  was  of  no  effect. 
The  defendant  had  the  unquestionable  right,  in  the  absence  of  the 
court  order,  to  swear  to  his  answer  and  thereby  make  it  evidence  in 
his  own  behalf.'*  As  the  plaintiff  could  not  prevent  the  defendant 
from  answering  under  oath,  so  the  defendant  could  not  escape  from 
the  necessity  of  so  doing;  and  if  an  answer  was  put  in  without 
the  oath,  it  was  subject  to  objection  on  the  part  of  the  plaintiff. 
Neither  party  oould,  of  his  own  motion,  escape  from  either  the 
necessity  or  the  consequences  of  a  sworn  answer. 

§  708.  Wuver  of  Osth  under  Equity  Bvle. 

It  is  to  be  noted  that  under  equity  rule  41  the  waiver  of  the  defend- 
ant's oath  must  be  expressly  mentioned  in  the  bill.  If  nothing 
is  said  in  the  bill  as  to  whether  the  answer  should  be  sworn  to  or  not, 
the  defendant  should  answer  under  oath ; "'  and  so  far  as  the  state- 

quirpment   of   an   oath    in   the  Reiised  No.  6^90;   Amory  e.  Lawrence    (1872) 

SUtuUa,  and  it  cannot  be  construed  to  3  ClifT.  523.   Fed.  Cu.  No.  336;   Heath 

apply  to  oaths  required  by  other  rules  r.  Erie  Ry.  Co.    (1871)    Fed.  C«s.  No. 

of  law.  fi,306;     Clements    e.    Moore     (1S6T)     6 

<8  Osgood    I).    Aloe    Instrument    Co.  Wall.  298,  18  L.  ed.  788.     In  this  case 

(IH!)u|  69  Fed.  2B1.  itwassaid:    "  The  complainants  waived 

SB  2  Dan.   Cb,   Pr.  271.     But  on  the  an   ansHer  under  oath  by  this  defend- 

motion  of  the  plaintiff  without  the  con-  ant.    Her  answer  is  nevertheless  verified 

sent  of  the  defendant,  an   order  would  by  an  affidavit     This  was  proper.     It 

be  entered  that  the  defendant  should  ba  «'as  hpr  right  so  to  answer,  and  the  cont- 

at  liberty  to  put  in  an  answer  without  plainants  could   not   deprive   her  of  it. 

the  oath.     Codner  v.  Eersey   (1SI2)    18  Such  is  the  settled  rule  of  equity  prac- 

Ves.  Jr.  468.    Here  the  rights  of  the  de-  tice  where  there  is  no  regulfttion  to  the 

fendant  are  conserved  by  leaving  it  to  contrary." 

his  choice  whether  the  answer  shall  be        «'  Conley  v.  Kailor   (1886)    IIB  U.  S. 

put  in  without  the  oath  or  not.  127,  30  L.  ed,  112. 

»i  Bolbrook  V.  Black  ( 1854}  Fed.  Cas. 
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ments  of  such  an  answer  are  responsive,   diej  have  the  probative 
weight  always  given  to  the  awom  answer. '^ 

g  709.  ExhiUti  to  Asiwer. 

The  answer  shoi^ld  be  accompanied  b;  all  appropriate  exhibits. 
These  are  in  legal  effect  made  part  of  the  answer  by  reference  thongh 
not  actually  incorporated  in  it. 

An  answer  setting  up,  as  a  bar,  the  diemissal  of  a  prior  suit  con- 
cerning the  same  subject-matter  should  be  accompanied  by  the  reconl 
in  that  suit  as  an  exhibit;  or,  if  not  this,  the  answer  should  at  least 
state  the  substance  of  the  record  with  sufficient  accuracy  and  full- 
ness to  show  that  the  adjudication  in  that  suit  constitutes  a  bar.  And 
the  answer  so  setting  up  new  and  affirmative  matter  must  be  sup- 
ported at  the  hearing  by  the  record  as  proof."* 

§  710.  PUii^;  of  Aniwei^-PrenuBptiou  of  Be^^ilarity. 

The  answer  being  prepared,  signed,  and  verified,  the  next  thing  to 
be  done  is  to  file  it  with  the  derk  of  the  court  This  should  be  done 
within  the  time  limited  for  answering.  The  clerk,  on  receiving  the 
answer,  should  mark  the  docimient  as  filed  and  note  the  date.  A 
paper  purporting  to  be  an  answer  and  found  among  the  papers  where 
it  ought  to  be,  will  be  presumed  to  have  been  properly  filed,  although 
the  fact  of  filing  is  not  noted  on  the  paper,  where  it  appears  that 
the  record  is  old  and  there  is  a  probability  that  the  pleading  has  been 
mutilated  by  loss  of  the  cover.  The  maxim  omnia  rite  esse  acta 
prtBsumuntvr  applies." 

§  711.  Leare  to  File  Aniwer  oat  of  TTtnal  Conxie, 

A  defendant  who  fails  to  put  in  an  answer  to  the  merits  or  who 
puts  in  an  answer  consenting  to  the  proceedings  set  in  motion  against 
him,  may  at  a  later  juncture,  on  good  cause  shown,  be  permitted  to 
put  in  an  answer  setting  up  a  defense.  The  application  is,  however, 
directed  to  the  discretion  of  the  court,  and  will  be  granted  only  upon 
such  occasions  and  conditions  as  the  court  thinks  proper. 

CmtroJ  Triitt  Co.  v.  Testa*  etc  R.  Co.  (1886)  23  Fed.  846:  A  ntlroftd  eompkiiT, 
being  defendant  to  a  rec«iTenhip  cause,  consented  to  the  proceedings  against  it 

(■Dravo  t>.  Fabel  (1S8S)  132  U.  S.  t«Boyd  r.  Wjrley  (IBSS)  18  Fed. 
487,  33  L.  ed.  421.  366. 

It  See  Bank  v.  Beverlj  (1643)  1  How, 
134,  ISl,  11  U  ed.  TO. 
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knd  made  no  defense  for  a  year  and  a  half.  Application  waa  then  made  for  lca«« 
to  Ale  an  answer  and  defend.  In  view  of  the  fact  Ihat  tlie  court  had  been  adminis- 
tering the  property  for  some  time  througji  the  haods  of  a  racelver  with  the  ton- 
eent  of  the  defendant,  it  was  cle«rlf  of  the  opinion  that  the  application  should 
not  be  granted.  But  in  order  that  the  question  might  stakd  «n  h>nial  adjndfca> 
tion  rather  than  on  an  order  involving  a  mere  exercise  of  discretion,  it  was  ruled 
that  the  defendant  should  have  leave  to  tmder  an  anaVsT  within  ten  da<^  sup- 
ported bj  affidavits  explanatory  of  the  delay  and  that,  (f  the  a&swer  shoald  show 
a  meritorious  defense,  the  same  might  then  be  filed  after  inspeetioii  by  the  eonrt. 
It  was  also  ruled  that,  in  the  event  the  answer  should  be  received,  the  ptaintlfT 
should  have  leave  to  file  his  replication  forthwith,  in  order  that  the  eause  might 
not  be  delayed. 

§  718.  Witiidrawal  of  Aatwer  by  Lmtc  of  Conrt 

After  an  answer  has  been  filed  it  often  happens  tliat  tbe  defend- 
ant wishes  to  withdraw  bis  answer  in  order  to  avail  himself  of  a  more 
speedy  and  less  extended  mode  of  defense,  as,  for  instance,  motion  to 
dismiss,  demurrer,  or  plea.  In  a  proper  esse  an  application  ior  thin 
purpose  will  be  granted,  if  the  court  sees  that  the  defendant  really 
seeks  a  detemunation  of  the  controversy  and  is  not  merely  playing 
for  delay. 

An  application  for  leave  to  withdraw  a  general  answer  to  the 
merits  and  to  substitute  in  its  stead  a  plea  supported  by  an  answer 
will  be  granted  where  it  appears  that  thereby  the  issue  on  wbtch  the 
suit  must  turn  may  be  limited  to  comparatively  narrow  hounds." 

Leave  to  withdraw  an  answer  will  not  be  granted,  at  least  to  adult 
parties,  after  the  suit  has  proceeded  through  various  stages  extending 
over  a  period  of  six  years  during  which  time  the  court  has  acted  on 
the  answer  as  an  admission  of  the  facts  stated  111  the  bill  and  had 
decreed  accordingly."' 

g  713.  Striking  Answer  for  Infoimality. 

If  an  answer  is  objectionable  in  any  feature  the  plaintiff  must 
proceed  at  the  proper  time  and  in  the  right  way  to  call  the  attention 
of  the  court  to  its  particular  defect  In  examining  an  answer  the 
plaintiff  will  naturally  first  consider  whether  the  answer  is  in  proper 
form.  If  it  fails  to  comport  with  the  forms  required  by  the  practice 
of  courts  of  equity,  the  proper  procedure  is  to  move  to  strike  it  from 

it  United  States  r.  American  Bell  Tel.  128.  39  L.  ed.  KI ;  White  f.  Millet 
Co.  (I8S9)  3»  Fed.  716.  (ISM)  15  Supv  Ct  7S8,  IS8  U.  8.  128, 

ST  White  r.  Joyce    (189S)    168  V.  8.   30  L.  ed.  &21. 
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the  files.'"  The  same  course  ia  followed  where  the  answer  is  filed 
under  oonditions  not  alloTvable  by  the  rules  of  the  cotirt.  But  an 
answer  will  not  be  stricken  on  the  ground  that  it  ie  delusive,  answer- 
ing only  a  few  facts  stated  in  the  bilL  The  remedy  in  this  case  is 
to  except  for  insufficiency." 

§  714.  Effect  of  AjiMwniafi  to  Xcrits. 

The  filing  of  an  answer  to  the  merits  operates  as  a  waiver  of  the 
benefit  of  any  matter  that  would  have  been  available  as  a  ground  of 
a  preliminary  motion  or  demurrer.  Thus  after  answer  is  filed,  the 
defendant  caimot  test  the  ^estl<m  of  the  legal  sufiSaency  of  ^e 
bill  by  demarring.^'* 

Elements  of  Answer. 
g  71S.  Panotioa  of  Answer  as  Defensive  Pleading. 

We  have  already  defined  the  answer  as  the  defendant's  written 
response  to  the  allegations  and  charges  of  the  bilL  As  a  pleading  the 
answer  differs  from  the  demurrer  in  the  feature  of  its  responsiveness. 
While  a  demurrer  challenges  the  sufficiency  of  the  case  made  in  the 
bill,  the  answer  meets  the  statempnts  of  the  bill  by  admitting  them, 
or  it  refutes  them  by  denials  of  their  truth.  The  answer  may  also 
set  up  affirmative  and  independent  facts  to  destroy  the  efficacy  of  the 
case  made  in  the  bill,  a  thing  the  demurrer  can  never  do. 

§  716L  Two  Eluoeuta  Contained  in  Aurer. 

The  answer  differs  from  all  other  pleadings  known  to  the  law  in  the 
circumstance  that,  in  addition  to  being  a  mere  pleading,  it  is  also  a 
species  of  proof.  The  answer  to  a  bill  in  equity,  in  so  far  as  it  is 
responsive  to  the  charges  thereof,  is  evidence  and  has  all  the  force  and 
effect  of  the  deposition  of  a  witness.  The  answer  therefore  contains 
two  entirely  different  sorts  of  matter ;  or  as  otherwise  may  be  said, 
the  matter  contained  in  the  answer  serves  two  distinet  purposes.  As 
the  bill  contains  both  a  statement  of  the  plaintiff's  cause  of  action  and 
also  chaises  of  evidence  to  be  disclosed  by  the  defendant,  so  the 
answer  contains  both  a  statement  of  the  defendant's  defense  and  also 

M  1  Smith,  Cb.  Fr.  (2d  td.)  268. 
**BM.ta  V.  Lewii  (18HI   19  How.  73. 
lis  I«  «d.  STL 
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responsive  answers  to  the  plaintiff's  charges  of  evidence.  The  cii^ 
cumstance  that  the  answer  serves  the  double  function  of  being  both  a 
defeusive  pleading  and  also  a  vehicle  of  disclosures,  or  discovery,  has 
caused  no  little  confusion  in  equity  pleading;  for  the  answer  has 
been  often  treated  as  if  it  were  homogeneous,  and  every  part  of  it 
subject  to  the  same  rules.  A  clear  perception  of  the  different  func- 
tions of  the  answer  is  essential  to  any  intelligent  presentation  of  the 
subject,  and  accordingly  we  must  now  resolve  the  answer  into  its  ele- 
ments uiid  consider  these  elements  separately.  It  would  seem  that 
!<^cal!y  the  answer  ought  first  to  be  treated  in  its  aspect  as  a  defen- 
sive pleading  and  then  in  its  aspect  as  a  vehicle  of  discovery,  but 
for  reasons  that  will  perhaps  be  manifest,  it  is  desirable  to  follow 
the  reverse  order  and  first  treat  of  the  answer  as  a  vehicle  of  dia- 
eovery. 

§  717.  Parti  of  Bill  to  Whioh  Aniwer  Keiponda. 

In  our  treatment  of  the  structure  and  contents  of  the  bill  it 
appeared  that  the  bill  contains  certain  distinct  formal  parts.  To  three 
of  these,  reference  must  here  he  made:  the  stating  part,  the  charging 
part,  and  the  interrogating  part  In  the  stating  part  are  set  forth  the 
facts  which  constitute  the  basis  of  the  plaintiff's  claim  to  relief.  This 
part  of  the  bill  constitutes  the  plaintiff's  pleading  in  the  proper  and 
technical  sense.  In  the  chaiging  part  of  the  bill  are  the  chaises  of 
evidence,  inserted  for  the  purpose  of  obtaining  discovery.  The 
interrogating  part  of  the  bill  is  an  adjimct  of  the  charging  part,  the 
interrogatories  being  put  solely  for  the  purpose  of  drawing  out  the 
evidence  more  fully  and  effectually.  In  considering  the  bill,  it  was 
observed  that  while  the  functions  of  the  stating  and  charging  parts  of 
the  bill  are  theoretically  distinct,  those  parts  have  always  been,  as  a 
matter  of  fact  and  practice,  more  or  less  amalgamated.  In  most  cases 
the  bill  is  made  up  of  a  single  consistent  narrative,  and  the  solicitor 
who  draws  the  bill  makes  no  attempt  funnatly  to  separate  the  two 
elements.  In  fact,  the  two  parts  of  the  bill  are  rather  the  names  of 
two  funetioas  than  two  formal  separate  parts. 

§  718.  Blendii^  of  Two  Elements  of  Answer. 

This  amalgamation  of  the  two  formal  parts  of  the  bill  is  reflected, 
of  course,  in  the  answer;  and  we  consequently  find  that  while  the 
answer  serves  two  functions  the  two  elements  are  not  kept,  and  cannot 
be  kept,  formally  distinct.  The  niiswer  to  the  stating  part  con- 
slitiites  the  defendant's  technical  pleading,  and  the  answer  to  the 
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dmi^ng  part  constitutes  the  evidence  discovered  by  him ;  but  instead 
of  being  separate  the  two  elements  are  combined  into  one  con- 
sistent writing.  In  analyzing  the  answer,  we  must  therefore  consider 
the  two  functions  rather  than  the  two  fonnal  parts.  Of  course,  the 
answers  to  the  specific  interrogatories  comprise  a  formal  distinct  and 
separate  part  of  the  answer,  but  as  the  interrogatories  are  a  mere 
adjunct  to  the  chaining  part  of  the  bill,  so  the  responses  to  the  inter- 
rogatories are  a  mere  adjunct  to  the  answer  proper.  Hence  the  inter- 
rogatories and  the  answers  thereto  may  be  left  out  of  consideration 
for  the  time  being. 

Answer  as  Vehicle  of  Discovery. 

8  719.  Defendant  Most  Aniwer  Whde  Bill  by  Way  of  Ditoorery. 

One  notable  result  of  the  amalgamation  of  the  stating  and  charging 
parts  of  the  bill,  and  die  consequent  amalgamation  of  the  answer  as 
regards  those  two  parts,  or  features,  of  the  bill,  becomes  manifest  as 
Boon  as  the  defendant  conies  to  consider  what  he  must  put  into  the 
answer  in  order  to  satisfy  the  plaintiff  in  the  matter  of  discovery. 
The  law  is  settled  that  a  plaintiff  in  eq  ity  is  entitled  to  a  discovery  of 
all  evidence  material  to  his  case,  provided  the  proper  chains  of 
evidence  are  inserted  in  his  bill ;  but  when  the  stating  part  and 
cliarging  part  are  amalgamated  every  part  must  be  taken  diverso 
intuUu  both  as  a  pleading  and  as  a  basis  of  discovery.  The  defend- 
ant therefore,  in  order  to  make  his  answer  sufficient  in  respect  of  dis- 
covery, must  answer  the  whole  bill  as  if  it  contained  charges  of  evi- 
dence and  nothing  more.  It  will  not  do  for  him  to  attempt  to  separate 
the  statements  and  charges  of  the  bill  and  tu  sav  of  one  allegation  that 
it  is  a  statement  of  the  plaintiff's  cause  of  action  considered  as  a 
pleading — which  need  not  be  answered  by  way  of  discovery — and  of 
another  allegation  that  it  is  a  chai^  of  evidence  that  must  he 
answered  by  way  of  discover^'.  No :  the  rule  ia  invariable  and 
unbending  that  the  defendant,  in  amwering  by  way  of  discovery, 
must  answer  the  whole  bill,  and  not  merely  the  charpng  part  of  the 
bill.  This  rule  is  the  only  practicable  one  that  could  possibly  have 
been  adopted  on  this  point,  for  as  soon  as  the  court  of  equity  once  gave 
its  sanction  to  the  practice  of  allowing  the  plaintiff  to  combine  the 
stating  and  charging  parts  of  the  bill  into  one  pleading,  it  was  but 
natural  that  the  two  elements  should  so  far  coalesce  as  to  make  it 
necessary  for  the  defendant,  in  answering  by  way  of  discovery,  to 
answer  the  whole  l>ill  and  every  distinct  and  material  allegation  con- 
tained in  it 
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§  720.  Auiwer  Kut  Be  FnU  aad  EzpUoit. 

The  next  point  to  be  determined  is  one  concerning  the  extent  of  the 
discovery  to  be  made.  How  apecifie  must  the  answer  be  i  Hust  it 
go  into  detail  and  state  particulars,  or  way  the  defendant  be  content 
to  give  general  answers  ?  The  reply  to  this  question  must  depend  in 
some  measure  on  the  nature  of  the  allegations  of  the  bill  The  defend- 
ant must  answer  specifically  where  the  allegations  call  for  specific 
answers,  and  he  may  answer  generally  where  the  bill  calls  for  a  gen- 
eral answer.  But  the  great  principle  to  be  observed  is  that  a  defend- 
ant who  submits  to  answer  at  all  must  answer  fully.  This  is  the 
rule  applicable  to  the  statements  and  disclosures  of  the  answer  with- 
out regard  to  the  specific  interrogatories.  The  interrogating  part  of 
the  bill  is  only  added  to  it  to  enable  the  plaintiff  to  get  more  specific 
and  more  direct  response  than  he  might  otherwise  succeed  in  getting; 
and  the  fact  that  specific  interrogatorios  are  put  does  not  change  the 
rule  that  in  the  body  of  his  answer  the  defendant  must  answer  fully 
all  the  all^ations  and  charges  contained  in  the  body  of  the  bill.  For 
the  present  then  we  ignore  die  possible  presence  of  interrogatories  and 
consider  only  the  obligation  of  the  defendant  to  answer  the  allega- 
tions and  charges  of  the  bill.  The  general  rule  here  is,  as  stated,  that 
the  defendant  must  give  a  full,  explicit,  and  satisfactory  response  to 
all  the  material  allegations  of  the  bill.°^  A  defendant  is  bound  to 
answer  allegations  inserted  in  the  bill  concerning  anticipated  matters 
of  defense,  as  well  as  matter  constituting  the  primary  basis  of  the 
suit" 

§  Tftl.  Animr  to  Bill  Bated  on  laformatioii  and  Bdief. 

The  fact  that  the  most  material  averments  in  a  bill  are  made  merely 
on  information  and  belief  supplies  no  reason  why  the  defendant 
should  not  be  required  to  answer  fully.  Especially  is  this  true  in  a 
case  where  the  facts  revealed  are  such  as  the  plaintiff  could  not  rea- 
sonably be  expected  to  know  about  personally." 

§  722.  Aniwer  of  Corporation — Dot;  of  Offloen. 

A  corporation,  although  not  compellable  to  answer  under  oath,  in 
required  to  answer  eveiy  material  allegation  of  the  bill.     It  must 

•  >The  rule  requiring  the  defendaat  nled  in  tlip  answer  are  admitted  to  be 

in  his  answer  to  respond  to  all  the  ma-  true.    Conunonnealth    Title  etc.  Co.  v. 

terial    allegations   of    the   bill    is    not  Cummings    (1897)    93  Fed.    767. 
modiflmi   in   the   federal    courts   b;   the        «:  McClaakey  v.  Barr   (1880)   40  Fed. 

circumatancc  that  by  a,  statute  of   the  559. 

slate  wliere  the  court  is  sitting!:,  all  aHo-       'i  Leavenworth  o.  Pepper   (18S7)   32 

gations  of  the  bill  not  speciflcally  de-  Fed.  716. 
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anawer  ae  fully  as  any  other  defendant.**  Officers  of  a  corporation 
who  answer  for  it  arc  bound  to  make  all  inquiries  necessary  to  enable 
them  to  put  in  a  full  and  proper  answer.  If  not  in  office  at  the  time 
the  trausactiona  inquired  about  occurred,  they  must  seek  information 
from  the  records  of  the  corporation  and  from  the  former  ofiSoers,  if 
possible." 

g  7iiS.  Inanffloient  A«iw«r. 

The  answer  must  be  direct  and  unequivocaL  An  evasive,  incon- 
sistent, or  noncommittal  statement  is  bad.  If  a  defendant  fails  to  give 
the  discovery  to  which  the  plainti^  is  entitled,  the  answer  is  said  to 
be  insufficient;  and  the  plaintiff  may  file  exceptions  to  the  answer  for' 
insufficiency.  The  practice  in  regard  to  these  exceptions  will  be  con- 
sidered hereafter.  On  the  question  as  to  when  an  answer  is  or  is  not 
sufficient,  the  following  eases  and  quotations  from  the  opinions  of  the 
court  therein  are  instructive. 

1.  Broten  p.  Pierot  (1868)  7  Wall.  211,  19  L.  ed.  I3S:  "The  maierisl  atlega- 
tiona  In  the  bill  of  conptaint  ought  to  be  answered,  and  admitted  or  denied,  if  tlia 
facta  are  within  the  knowledge  of  the  respondent;  and,  if  not,  he  ov^ht  to  Btata 
what  hia  belief  ia  upon  the  HUbject,  if  he  has  any;  and,  if  he  has  none,  and  cannot 
fonn  any,  he  ought  to  say  bo,  and  call  upon  the  plaintiff  for  proof  of  the  alleged 
facta,  or  vaive  that  branch  of  the  controversj." 

2.  Bolton  V.  CiMM  (1806)  66  Fed.  4M:  In  a  bill  BMking  parUtkin  and  an 
assignment  of  dover,  it  was  alleged  that  the  oratriz  was  the  widow  of  one  Elijah 
Lloyd  and  that  the  two  other  orators  were  his  heirs.  The  answer  denied  generally 
every  allegation  of  the  bill  not  expressly  admitted  to  be  true,  and  this  denial 
extended  to  the  relation  of  the  orators  to  the  deceased  Elijah  Lloyd.  It  waa 
objected  to  Um  answer  that  it  did  not  apeciHcally  deny  or  admit  the  relation- 
ship in  queatkm.  It  waa  held  that  the  anawei  should  be  made  more  specific.  Said 
the  court;  "  In  equity  pleading,  designed  to  search  out  the  conecience  of  the 
par^,  and  to  put  him  to  the  very  truth  of  the  matter,  all  sembtanee  of  double 
and  evasive  pleading  should  be  avoided,  so  as  not  Ut  leave  the  adversary  to  seek 
out  through  the  whole  body  of  the  pleading,  and  determine  at  his  peri),  precisely 
what  is  intended  to  be  admitted  and  what  controverted.  SpeciAe  and  direct 
denials  or  admissions  not  only  t«nd  to  define  and  sharpen  the  issues,  but  better 
enable  the  parties  to  prepare  for  trial,  and  aave  coata  and  trouble  in  tiding  t«ati- 
muny  on  matters  not  in  good  faith  controverted." 

3.  iloCUukey  v.  Barr   (1880)   40  Fed.  660:      In  a  suit  for   partition  the  bill 
expressly  charged  that  the  defendant    claimed  title  to    the  land  in  controversy 
under  a  particulair  peraoq,  the  same  under  whom  ^aintiff  abo  claimed  by  inher- 
it Whittemore  0.  Patten    (1807)    81       *BKittredge     p.     Garemont     Bank 

Fed.  627,  528;  Gamewell  Fire-Alerm  Tel.    (1846)    1   Woodb.  A  H.  M4,  Fed.  Caa. 
Co.  V.  Mayor  etc.    (1887)   31   Fed.  312;    No.  7,860. 
Colgate  ti.  Ccanpagnie  Francaise   (1886) 
23  Fed.  82,  23  Blatchf .  88. 
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Itanee;  Bad  furUier  the  bill  cbarged  tUkt  the  defendant  had  no  eUim  to  the  land 
except  under  that  pereon.  It  was  held  that  the  defendant  waa  bound  to  answer 
an  allegation  of  tlie  bill  eMiceming  a  cunveyance  constituting  a  link  in  the  chain 
of  title,  which  conveyance  tended  to  show  tliat  the  parties  were  co-tendbta. 

4.  Oainet  v.  AyneJIy  (1872)  1  Woods  238:  In  a  bill  to  establish  title  to  real 
property  the  plaintilT  expressed  ignorance  of  tbe  title  under  which  tbe  defendaot 
claimed  and  called  on  the  defendant  to  slmw  by  what  title  be  claimed.  The  defend- 
ant sliowed  a  sufticient  title  to  lay  a  foundation  for  a  prescription,  and  on  that 
ground  rested  bis  defense.  It  was  held  that  tbe  answer  was  auSicient  and  that 
the  defendant  could  not  be  requited  to  go  furtiier  and  respond  to  an  interrogatory 
as  to  whether  the  property  in  question  was  not  a  part  of  a  particnlar  estate  with 
wfaicb  BO  connection  waa  charged  or  shown. 

§  724.  SpeoULo  Intnn^toriH  Kot  Necewary  to  Enforoe  Full  Ditooray. 

It  is  to  be  noted  lliat  the  duty  of  the  defendant  to  answer  fully  al] 
the  allegations  and  charges  of  the  bill  is  in  no  wise  affected  by  the 
presence  or  absence  of  special  interrogatories.  This  established  rule 
of  equity  pleading  was  abrogated,  so  far  as  the  federal  courts  are 
concerned,  by  equity  rule  40  as  originally  adopted  in  1842.  This 
rule  declared  that  a  defendant  should  not  be  bound  to  answer  any 
statement  or  charge  in  the  bill  unless  specially  interrogated  upon  it.*" 
As  a  result  of  the  adoption  of  this  rule,  the  discovery  feature  was 
eliminated  from  the  bill,  save  in  so  far  as  it  might  be  preserved  in  the 
special  interrogatories.  This  would  have  served  completely  to  divorce 
the  discovery  element  in  the  bill  from  the  element  of  pleading. 
From  the  theoretical  point  of  view  the  departure  may  have  had  some- 
thing to  commend  it ;  but  the  innovation  ran  counter  to  the  imme- 
morial practice  of  the  court  and  it  was  abolished  in  1850.*^  This 
restored  the  ancient  rule  that  the  defendant  must  always  answer 
fully  every  material  all^ation  of  the  hill  whether  he  is  specially 
interrogated  or  not" 

*4Treadwell  c.  Cleaveland  (1848)  3  shall  not  be  bound  to  answer  by  way 
Kfel^an  283,  Fed.  ('as.  No.  14,165,  ^vbb  of  discovery  any  specific  statement  or 
decided  under  Bquily  Rule  40  as  origin-  char^  in  the  bill,  unless  specially  and 
ally  promulgated.  In  this  case  it  una  particularly  interrogated  thereto."  The 
intimated  that,  since  the  adoption  of  rule  does  not  mean  that  a  bill  is  bad 
that  rule,  a  defendant  could  never  be  whicli  lacks  speciflc  interrogatories, 
held  to  be  in  default  for  not  answer-  Such  a  bill,  if  it  states  a  case  for  re- 
ing  a  bill  that  contained  no  speciSc  in-  lief,  is  good  and  must  be  answered.  The 
terrogatories.  Hence,  a  pro  oonfeuo  defendant  must  answer  to  the  equity  of 
could  not  be  taken  against  him  for  fail-  the  bill,  though  he  is  not  bound  to  dis- 
ing  to  answer  at  all.  Such  a  bill,  it  cover  specific  facts.  Happily  the  rule 
was  said,  was  fatally  defective  and  de-  was  not  long  retained, 
mumble  for  not  being  in  form  to  re-  "Amendment  to  Equity  Rule  40  (De- 
quire  an  answer.  But  this  was  evident-  cember  Term  ISfiO). 
ly  not  tbe  meaning  of  that  rule  as  •■  Way  t^.  Hygienic  ete.  Co.  (1906) 
originally  framed.  It  should  have  been  144  I'l-d.  870. 
read  as   if  framed   thua,  "A  defendant 
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§  729.  When  Ctenend  Answer  Saffloient. 

A  general  answer  is  a  siifiGcient  answer  to  general  all^^tions.  If 
the  plaintiff  wants  to  get  at  particulars  he  must  make  specific  chaigea 
or  put  specific  interrogatories. 

ParaofM  f.  C»mming  (ISTl)  1  Wooda  461,  Fed.  Cm.  No.  10,776:  Hr.  Bradiof, 
Circuit  Justice,  discuKaing  the  sudiciency  of  anawen  to  general  chargea,  said: 
"  If  k  bill  does  not  contain  specific  inter ra^tcried,  the  complainant  must  be  satii- 
Aed  with  such  answer  to  ita  alli-gationa  aa  would  fairly  occur  to  the  profesniona! 
mind  as  meeting  them  in  a  sulistantial  manner.  The  defendant  is  not  bound  to 
exerciM  ingenuity  in  finding  out  all  the  aspects  in  which  a  statement  may  be 
taken.  For  example,  if  the  bill  contain  a  general  allegation  of  fraud  or  breach 
of  duty,  or  failure  tA  fulAI  a  trust,  it  may  bo  the  foundation  of  many  specific 
interrogatories  as  to  particular  facta  going  to  prove  the  allegation  made;  but  if 
■nch  interrogatories  be  not  propounded,  the  defendant's  answer  may  be  aa  gen- 
eral as  the  allegations  of  the  bill." 

§  729.  When  Aaiwer  Xut  Deny  Information  and  Belief  u  Well  at 
Knowle^. 

If  the  defendant  has  no  knowledge  as  to  the  truth  of  a  particular 
allegation  in  the  bill,  he  must,  in  his  answer,  bo  state ;  and  he  must 
also  state  his  information  and  belief  on  that  point,  if  he  has  any.  A 
mere  averment  of  want  of  knowledge  withont  stating  the  defendant's 
information  and  belief  is  had  pleading.'"  However,  as  re^rds 
purely  negative  averments,  if  the  defendant  denies  knowledge  and 
information  he  need  not  state  his  belief.  One  who  has  no  knowledge 
or  information  tending  to  establish  a  particular  fact  can  have  no 
opportimity  for  a  belief  of  the  existence  of  such  fact.^" 

A  denial  based  on  information  and  belief  is  not  sufScient,  unless 
a  want  of  knowledge  is  also  averred.  An  answer  on  "  information 
and  belief  "  only  must  be  considered  evasive.^' 

8  727.  Imniaterial  Allegationt  Heed  Not  Be  Anawered. 

Surplusage  in  the  bill  being  necessarily  irrelevant  need  not  be 
answered.'*  The  answer  need  not  respond  either  by  admission  or 
denial  to  an  all^ation  in  the  bill  which  is  so  far  immaterial  and 

••KHtredge     P.     Claremont     Bank  'i  Burpee  r.  First  Nat.  Bank  (1873) 

USM)    1    n\>odb.  ft  H.  244,  Fed.  Cas.  Fed.  Caa.  No.  2.1S6.  5  Biss.  40S;  Taylor 

No.  73«»;   Bradford  p.  Geiss    (1826)   4  v.  Luther  (1836)  2  Rumn.  228.  Fed.  Cas. 

Wash.  C.  C.  613,  Fed.  Caa.  No.  1,768.  No.  13.796. 

'•Victor    G.    Bloede    Co.    P.    Carter  t:  Peters  r.  Tonapfth.Min.  Co.  (1903) 

(190BI  148  Fed.  127.  1^  Fed.  667. 
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irrelevant  to  the  equity  of  the  hill  that  aa  answer  would  aot  affect  the 
case.^' 

§  728.  Vegatire  Fr^mant  in  Answer. 

An  answer  embodyiDg  a  denial  of  an  all^ation  in  the  hill  and 
^^hapcd  precisely  in  the  words  of  the  alli-gatiou  with  au  added  nega- 
tive, ia  almost  necessarily  insufficient,  because  of  its  evasiveness  aud 
l>ccause  of  the  pr^nancy  of  the  nc^tive.  Thus  in  a  suit  for  an 
accounting  of  sales  of  certain  implements,  the  bill  alleged  that  during 
a  particular  year  the  defendant  sold  a  particular  number  of  those 
implements  for  a  particular  aggregate  sum.  The  defendants  simply 
denied  that  they  sold  that  liumher  for  the  Bum  mentioned.  The 
answer  was  held  to  he  insufficient.  The  denial  mi^t  be  strictly  true 
and  yet  the  plaintiff  might  be  entitled  to  relief  because  a  larger  or 
smaller  number  had  been  sold.  The  equity  of  such  a  bill  is  addressed 
to  th«  matter  of  accounting  for  the  sales  whether  they  be  numerous  or 
few.    The  answer  must  respond  to  the  equity  of  the  bill.^' 

I  729.  DiacQrery  ai  Affected  by  Ansrer  Containing  Flea  in  Bar. 

The  principle  that  a  defendant  who  submits  to  answer  must  answer 
fully  is  subject  to  qualiScation  in  the  case  where  the  answer  contains 
matter  of  a  plea  in  bar.  The  exception  here  stated  is  embodied  in 
equity  rule  39,  and  as  it  pertains  only  to  answers  containing  matter 
of  a  special  plea  in  bar,  a  discussion  of  the  effect  of  this  equity  rule 
must  be  peetpcmed.^* 

Answer  to  Interrogating  Part  of  BiU. 
g  730.  Answer  to  Specific  IstnrofatoriH. 

We  now  come  to  consider  the  matter  of  answering  the  interK^- 
tories.  As  previously  stated  the  interrogatories  are  a  meie  adjunct  of 
tlie  charging  part  of  the  bill.  They  are  added  for  the  purpose  of 
varying  the  charges  of  evidence  and  obtaining  a  fuller  and  more  par- 
ticular discovery  than  could  otherwise  be  had.  As  regards  the  duty 
of  the  defendant  to  answer  specific  interrogatories,  the  general  prin- 
ciple to  be  home  in  mind  is  that  all  questions  should  be  answered 
that  are  material  and  relevant,  provided  they  are  baaed  on  some 

71  Hatdeman  r.  Harris  (1849)  7  How.       T(  Whittemore   v.  pKtten    (18W>    84 
72tl.   12   r,.   ed.   880;    Stockton   i-.    Ford   Fed.  81. 
(1850)  n  How.  232,  13  L.  ed.  BTfi.  1*  Bee  pott,  ||  100»-10I4. 
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fact,  or  are  included  in  some  issue,  contained  in  the  bill.  The  inter- 
rogatories are  no  part  of  the  substance  of  the  bill.  Hence  thej 
cannot  be  made  a  basis  either  of  discovery  or  of  relief.  An  interroga- 
tory that  is  addressed  to  the  discovery  of  some  fact  not  put  in  issfie 
need  not  be  answered."  Though  a  plaintiff  may  expand  his  inter- 
rogatories so  as  to  cover  every  incident  of  the  facts  alleged,  he  cannot 
interrogate  as  to  matters  not  thus  put  in  issue  by  him.  If  interroga- 
tories are  propounded  as  to  facts  beyond  the  scope  of  the  inquiry  to 
which  the  bill  is  legitimately  addressed,  the  defendant  may  omit  to 
answer,  and  have  the  propriety  of  the  questions  tested  on  exceptions 
to  his  answer,  if  the  plaintiff  sees  fit  to  resort  to  exceptions.  But  if 
the  matter  called  for  by  an  interrogatory  is  necessary  to  a  proper 
understanding  of  the  issues  or  will  serve  to  enlighten  the  court  as  to 
the  meaning  of  a  contract  that  is  the  basis  of  the  suit,  the  question 
should  be  answered. 

Fuller  V.  Knapp  (ISSS)  24  Fed.  100:  Under  &  CMitract  of  inaurance  khowB  as 
the  "  reserve  dividend "  policy,  the  policy-holder  CMmot  require  the  company  to 
apportion  any  partic^ular  sum  annually  as  a  dividend  out  of  its  net  earnings. 
Kluch  lc«8  c*n  he  require  a  auto  to  !>«  so  apportioned  which  might  have  been  real- 
ised as  net  income  if  the  company  had  conducted  Its  bustneM  efficiently.  The  con- 
tract is  that  the  policy  holder  shall  have  such  dividends  as  the  managers  in 
their  discretion  see  fit  to  declare.  Uoneequenttf,  in  a  suit  on  such  a  policy, 
interrogatories  need  not  be  answered  that  are  addressed  to  the  point  of  the 
general  earnings  of  the  company,  its  expenses,  and  losses  while  the  policy  has 
been  in  force.  The  answer  to  such  interrogatories  could  be  material  only  if 
the  law  were  quite  different  from  what  it  ia  in  regard  to  these  policies. 

In  the  same  suit  the  plsintiff  interrelated  the  dcfmdant  as  tA  the  meaning 
of  the  tenn  "  reserve  dividend  plan "  as  used  in  the  policy  of  insurance,  ^w 
jiolicy  itself  contained  no  description  of  the  plan,  bat  the  hill  made  certain 
all<^tioDS  as  to  what  was  meant  by  it.  The  answer  denied  that  the  plan  was 
such  as  plaintiff  alleged  it  to  be.  It  was  held  that  the  defiendant  must  answer 
the  interrogatory  and  show  what  the  plan  actually  was.  The  policy  could  not 
be  understood  without  an  explanation  of  the  terra.  Mid  the  defendants  were 
properly  called  on  to  explain  it. 

Before  a  defendant  can  jnstiiy  a  refusal  to  answer  an  interrogatory 
on  the  ground  that  it  is  immaterial,  it  must  appear  that  an  answer  to 
that  interrogatory,  whether  in  the  affirmative  or  negative,  conhl  not 
tend  either  to  prove  or  disprove  the  bill.  It  is  not  required  that  the 
answer  should  appear  to  be  decisive  of  the  case,  but  only  that  it  will 
tend  to  prove  it.™ 

^1  Mechanlce  Bank  e.  LyhU   (1ft28)   1   rion  of  immateriality  Is  not  whether  an 

Pet.  *7fl.  1   L.  ed.  185.  afllrmntive  an^u-er  would  prove  the  bill, 

■  ■It   has   been   said   that    the   crite-    but  whether  it  would  tend  to  prove  it. 
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§  731.  Form  and  Extent  of  Defenduit'i  Denult. 

In  anaweriag  specific  interrogatories  the  def«idant  should  give 
^uch  information  as  he  is  possessed  of.^'  If  the  defendant  denies 
having  an;  knowledge  on  the  point  to  which  the  interrogatory  is 
addressed,  he  should  so  state:  and  he  should  also  state  that  he  has 
no  information  on  that  point ;  for  if  he  has  information  it  is  his 
dnty  to  tell  what  that  iufoniiation  is,*" 

Where  an  interrogatory  can  be  answered  directly  in  a  few  words, 
it  should  be  BO  answered;  and  if  the  defendant  instead  of  doing  this 
frames  his  answer  so  that  the  plaintiff,  in  order  to  find  the  answer 
to  the  particular  interrogatory,  is  compelled  to  search  throu^  several 
pages  of  the  answer,  an  exception  will  lie.*^ 

§  732.  Answer  Bawd  on  Information  and  Belief. 

An  answer  based  on  information  and  belief  must  be  clear  and 
unambiguous,  and  it  must  reflect  the  belief  of  the  respondent  him- 
self. A  statement  of  what  somebody  else  believes  coupled  with  the 
Bu^estion  that  the  respondent  has  no  information  or  belief  to  the 
contrary  is  insufficient 

Brvokt  v.  By^m  (1840)  1  Stoiy,  SM,  Fed.  Cu.  No.  1,HT:  In  »  bill  concern- 
ing k  patent  right  the  respective  partiea  claimed  under  different  nasigninenta 
from  the  original  patentee.  The  validity  of  tbese  asaignmenta  was  in  iiaue  and 
the  question  was  relevant  whether  one  B.,  a  person  constituting  a  link  in  the 
chain  of  defendant's  title,  had  notice,  at  the  time  he  obtained  his  title,  of  tbe 
existence  of  the  other  asBignmcnt.  An  interrogatoi;  called  on  the  defttidant 
to  make  full,  true,  particular,  and  perfect  answer  on  thli  point,  not  onl]'  accord- 
ing to  the  beit  of  his  knowledge  but  to  tlie  best  of  hii  information,  hearsay, 
and  belief.  The  defendant  anawernl  that  lie  did  not,  of  his  own  knowledge, 
know  whether  at  the  time  of  tbe  asiignment  to  B.  the  latter  had  any  informa- 
tion, or  knowledge,  or  had  any  canse  to  lietieve.  that  the  patent  had  previously 
lieen  assigned  to  another  through  whom  pUintifT  claimed;  but  the  defendant 
alHO  answered  that  he  had  been  told  by  said  B.  that  at  the  time  the  latter 
acquired  hi«  title  he  had  no  knowledge,  information,  or  cause  to  believe,  that 
the  previous  assignment  had  been  made.  Tbe  answer  continued :  "  and  this 
defendant  has  no  knowledge,  information,  or  belief,  that  the  information  so 

t'himann  v.  Amholt  etc.  Co.  (1890)  41       >•  An  answer  of  a  defendant  to  the  ef- 

Ked.  360.    This  way  of  putting  the  prin-  feet  that  "he  does  not  know  and  cannot 

ciple   is   perhaps   open   to   objection,   in  set  forth  as  to  hia  belief  or  otherwise 

Uuit  it  assumes  that  all  interrogatories  whether,  etc."  is  in  bad  form.     Though 

are  so  framed  that  the  plsintifl's  case  such  an  answer  denies  knowledge,  it  does 

will  be  assisted  only  by  an  affirmative  not  deny  information.    Victor  G.  Bloede 

answer.     This   in   not   ncce«sarilv   so,  Co.  r.  Carter   (1906)   148  Fed,  127. 

'9  -John  D.  Park  i  Sons  Co.  v.  Bruen        »'  Way   r.   Hygienic  etc   Co.    (1906) 

(lOOO)   147  Fed.  884,  144  Fed.  870. 
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derived  from  the  taid  B.  is  not  true."  Tbta  >nawer  waa  excepted  to  a*  Insuffl- 
eient  and  the  exeeptfon  waa  siutaiDcd  by  Story,  J.  The  anawer  should  hav« 
stated  the  defendant's  own  belief.  By  the  form  of  his  anawer  he  left  it  doubtful 
whether  be  believed  that  statement  or  was  unable  t«  form  a  belief.  And  the 
plaintiff  had  a  right  to  know  positively  which  of  the  two  was  his  real  predica- 

in  thia  cue  the  learned  judge  made  the  following  important  observationa 
eonceming  the  frame  and  effect  of  answers  made  on  knowledge,  information,  or 
belief:  "In  the  case  of  an  interragatory,  pertinent  to  a  charge  in  the  bill, 
requiring  the  defendant  to  answer  it  '  as  to  bis  knowledge,  ronembrance,  infor- 
mation, and  belief  (which  is  the  usual  fonnulary)  it  is  not  autHcient  tor  the 
defendant  to  answer  as  to  his  knowledge;  but  he  muat  answer  also  as  to  his 
information  and  belief.  The  plain  reason  is,  that  the  admiasitai  may  be  of  use 
to  the  plaintiff  as  proof,  if  the  defendant  should  anawer  as  to  his  belief  in  the 
affinnative,  without  qualification.  Thua,  although  a  defendant  should  state 
that  be  has  no  knowledge  of  the  fact  charged,  if  he  ahould  also  state  that  be 
baa  been  informed  and  believes  it  to  be  true,  or  simply  that  he  believes  it  ta 
be  true,  without  adding  any  qualification  thereto,  iiuch  as  that  he  does  not 
know  it  of  hia  own  knowledge  to  be  so,  and  therefore  he  does  not  admit  the 
same,  it  would  be  taken  by  the  court  as  a  fact  admitted  or  proved;  tor  the 
rule  in  equity  generally  (altboii^  not  universally)  Is,  that  what  the  defendant 
believes,  the  court  will  believe.  The  mle  might,  perhaps,  be  more  exactly 
atated,  as  to  its  real  foundation,  by  saying  that  whatever  allegation  of  fact 
the  defendant  does  not  choose  directly  to  deny,  but  states  hia  belief  thereof, 
amounts  to  an  sdmission  on  bis  part  of  Its  truth,  or  that  he  does  not  mean 
to  put  it  in  iasue  as  a  matter  of  controversy  in  the  cAUSe.  But  a  mere  state- 
ment by  the  defendant  In  his  answer,  that  he  has  no  knowledge  that  the  fact 
is  as  stated,  without  any  answer  as  to  his  belief  concerning  it,  will  not  be 
such  an  admission  as  can  be  received  as  evidence  of  the  fact.  Snch  an  answer 
is  insniBcient;  and,  therefore,  the  defect  properly  constitutes  a  matter  of  excep- 
tion thereto,  since  it  deprives  the  plaintiff  of  the  benefit  of  an  admission  to 
which  he  is  justly  entitled.  However,  courts  of  equity  do  not,  in  thin  respect, 
act  with  rigid  and  technical  exactness,  aa  to  the  manner  in  which  the  defendant 
states  his  belief,  or  disbelief,  if  it  can  be  fairly  gathered  from  the  whole  of 
that  part  of  the  answer  what  is,  according  to  the  intention  of  the  defendant, 
the  fair  result  of  its  allegations." 

§  733.  Defendant  Kot  GompelUble  to  Ibnhnl  Xvldenoe. 

The  court  wilt  not  require  a  defendant  to  answer  an  interrogatorj 
where  to  do  so  properly  would  require"  him  to  enter  into  a  tediona  and 
expensive  investigation  about  matters  concerning  wbieh  his  informa- 
tion is  scanty  and  that  could  be  as  easily  found  out  by  the  plaintiff 
himself,  if  he  should  make  the  necessary  investigation.  A  defend- 
ant cannot  be  forced  to  marshal  evidence  for  the  benefit  of  the 
plaintiff.** 
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g  7S4.  D«f«BdkBt  V«t  OonpvllsUe  to  Diiener  Trade  Betteti. 

Ad  iaterrogatoiy  eeekiog  to  discover  a  trade  secret  need  not  be 
ansvered,  but  the  answer  of  a  defendant  to  sncb  a  question  shovld 
state  the  gronnd  on  whicb  the  refuBal  to  answer  it  rests.  A  defendant 
bas,  on  this  ground,  been  upheld  in  refusing  to  answer  a  question  con- 
ceming  the  mode  of  manufacture  of  automatic  wipers  for  plate  print- 
ing presses."^  But  where  a  question  asked  for  a  statement  of  the 
mtxle  of  construction  of  a  walking  track  in  a  gymnasinm,  it  was  held 
that  the  defendant  must  answer;  because,  as  such  tracks  are  veil 
known  to  the  public  and  their  construction  ie  easy  of  ascertainment, 
the  matter  called  for  could  not  be  said  to  be  a  trade  secret"* 

g  7S8.  Demnmble  Interrogmtor;  Veed  Vot  Be  Auwered. 

Under  equity  rule  44,  a  defendant  can  refuse  to  answer  any  inter- 
rogatory, or  part  of  an  interrt^tory,  from  answering  which  he  might 
have  protected  himself  1^  demorrer,  and  this  notwithstanding  he 
nniiwers  other  parts  of  the  bill  from  vhich  he  might  bare  protected 
himself  by  demurrer.*' 

§  73d.  StatanOLt  of  Oronnd  for  Befnaal  to  Aniwer. 

A  defendant  who  avails  himself  of  this  privilege  should,  in  his 
answer,  state  the  ground  on  which  he  refuses  to  answer.  This  state- 
ment should  be  as  clear,  full,  and  specific  as  a  special  demurrer  is 
required  to  be.  It  should  specify  the  reasons  for  asking  protection, 
and  the  particular  questions  against  which  protection  is  sought  should 
1>c  pointed  out.  A  general  statement  that  the  defendant  claims  the 
same  benefit  as  if  he  bad  demurred  is  not  enough."' 

g  737.  Only  Aotnal  Defendant  Host  Anivcr. 

In  a  suit  against  a  corporation  the  plaintiff  may  have  discovery 
imder  oath  of  its  proper  officers.  But  to  this  end  such  officers  must 
be  named  as  defendants,  and  they  must  be  required  to  ansrtcr  the 
intem^tories  upon  their  oath.  No  one  but  a  defendant  can  be 
eonipelled  to  answer  the  interrogatories  in  a  bill. 

plalntlir   Ib   pntltted   tn   probe   the   con-  *>  Frd«r«I    etc.    Co.    r,    IntenuitioiiRl 

Rcience  of  thp  drfendant  thoroughly,  he  etc.  Co.   (1B02)   119  Fed.  386. 

fn  not  entitlpd  to  require  him  to  enter  «  Coop  C.   Development  Inst.   (IMl) 

upon  &n  exhauHtive  search  in  order  to  47   Fed.  SW    (1R91)   48   Fed.  230. 

diHTOVpr  Hnd  mBrnhal  evidence  which  the  S>  Equity  Rule  44. 

pUlntiff  may  think  material  to  his  caae.  **  Boyer  v.  Keller  (1002)  113  Fed.  S80. 
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Fnnok  V.  Fint  Nat.  Bank  (1BT4)  T  Ben.  4S8,  Fed.  Caa.  No.  0,OM:  Only 
tbe  corpOTktioQ  «u  mkde  defendant  in  the  bilL  Both  relief  And  disoovery 
were  eought.  Int«rrogktoriea  were  filed  tuid  tbe  prayer  fur  disoorery  was  that 
the  corporation  might  kiuwer,  on  the  oaths  of  its  proper  officen,  to  such  of 
the  interrc^toTiea  as  by  the  note  underwritten  tlioee  officers  were  respectively 
required  to  answer.  The  corporation  answered  the  bill  under  its  corporate  seal 
bat  refused  to  answer  the  interrogatories  at  all.  Nor  did  its  officers  answer 
the  interrogatories.  On  exceptions  this  course  was  upheld.  Tbe  corporation 
'  did  not  have  to  answer  the  interrogatories  because  H  was  not  so  stated  in  the 
underwritten  note,  and  the  officers  did  not  have  to  answer  then  because  thej 
wete  not  mad«  defendants  for  purposes  of  discovery. 

§  738.  N«CMnt7  for  TTnderwiitten  Vote. 

The  defemdaat  need  n»t  answer  an;  of  the  specific  interrogatories 
to  a  bill  tinlesa  the  interrogatories  he  is  required  to  answer  are 
indicated  in  an  trnderwritten  note  in  accordance  with  equitj  rule 
41.^^  This  rule  doubtleae  contemplates  the  situation  where  there  are 
two  or  more  defendants.  If  there  be  a  single  defendant  and  the 
bill  calls  upon  him  to  answer,  the  need  for  the  underwritten  note  does 
aot  exist 

•iBoerk  c.  Imbaeuser  (IS8Z)  10  Fed.   aiMi  French  t>.  First  Nat  Bank  (IS74) 
f  Ben.  488.  Fed.  Cas.  No.  5J)99. 
Eq.  Prae.  Vol.  L~2». 
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%         Futy  Bound  by  Pftett  Stated  in  Pleading. 

Attention  is  now  to  be  directed  to  the  answer  in  its  aspect  of  a 
defensive  pleading,  and  the  first  obeerration  we  make  is  that  eqnit; 
pleading,  both  as  regards  the  bill  and  answer,  proceeds  on  the  general 
theory  that  facta  are  to  be  pleaded.  In  proceedings  at  common  law,  a 
party  pleads  facts  according  to  their  legal  efiect,  so  far  as  practicable, 
and  he  does  not  have  to  be  so  particular  about  stating  the  facts  exactly 
'  as  they  will  appear  to  be  in  evidence.  As  a  consequence  of  this,  a 
party  is  not,  at  law,  bound  by  the  atateroents  contained  in  his  plead- 
ings except  so  far  aa  the  pleading  is  binding  as  a  l^;al  formula  for 
the  solution  of  the  case.  In  equity  it  is  different.  Each  party  ia 
concluded  by  the  statements  of  fact  contained  in  his  pleading.  Qui 
ponit  fatetvr  is  a  maxim  that  applies  in  equity  both  to  the  bill  and 
answer.  Therefore  the  statements  of  fact  contained  in  a  bill  may  be 
read  by  the  defendant,  and  the  statements  of  the  answer  may  be  read 
by  the  plaintiff.  What  either  party  puts  forth  aa  true,  bis  adversary 
may  accept  as  true.* 

§  740.  Ko  ConitrootlTe  Admisiioiii. 

Another  point  to  be  noted  here  is  tbat  in  equity  pleading  there  is 
no  rach  thing  as  a  constructive  a'dmission  resulting  from  a  failure  to 

i  lugdeU,  Eq.  PI.  66,  80. 
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deny  a  particular  fact  or  from  the  setting  up  of  a  new  or  collateral 
fact  by  way  of  affirmative  defense.  In  the  common-law  system  every 
allegation  in  any  pleading  upon  which  a  traverse  can  be  properly 
taken  is  considered  as  admitted  by  the  adverse  party  to  be  true,  unless 
he  traverse  it'  In  equity  pleading  no  such  rule  applies.  The  plain- 
tiff can  only  recover  when  the  case  stated  in  his  bill  is  shown  to  bo 
true.  If  his  opponent  expressly  admits  it,  this  is  enough ;  otherwise 
the  allegations  of  the  bill  must  be  proved  by  competent  evidenca 
However  bad  an  answer  may  be  in  form,  or  however  inaufBcient  in 
substance,  it  will  never  operate  as  a  constructive  admission  of  any 
part  of  the  plaintiff's  case.  If  a  defendant  ignores  a  charge,  he  does 
not  thereby  admit  it  to  be  true.  If  the  answer  neither  admits  nor 
denies  the  allegations  of  the  bill,  or  is  evasive,  those  allegations  must 
nevertheless  be  proved  by  the  plaintiff  at  the  final  hearing."  But 
on  the  question  of  the  dissolution  of  an  injunction,  all^ationa  of  a 
bill  that  are  not  squarely  met  and  denied  may  be  assumed  to  be  true.* 

§  741.  Otnetal  Travene. 

A  defendant  who  is  called  upon  to  answer  a  bill  may  conceive  that 
the  case  made  in  the  bill  is  wholly  false  or  unsustainable  in  point  of 
fact.  In  this  situation  the  defendant  may  safely  rely  on  the  inability 
of  the  plaintiff  to  establish  his  case  by  proof.  Furthermore,  It  is 
manifest  that  as  a  mere  matter  of  pleading  and  apart  from  the  con- 
sideration of  his  duty  to  give  discovery,  the  defendant  in  such  a  case 
is  not  required  to  put  in  any  answer  at  all.  If  an  answer  were  put  in, 
it  would  consist  exclusively  of  denials  and  would  be,  in  effect,  merely 
a  general  traverse.  But  a  general  traverse  consisting  of  a  denial  of 
the  whole  ease  has  no  other  function  than  that  of  preventing  a  con- 
structive admission,  and  as  there  are  no  constructive  admissiotis  in 
equity  pleading,  no  general  traverse  is  ever  necessary  to  prevent  such 
admissions."  If  the  plaintiffs  bill  is  false  in  fact,  his  case  is  hope- 
lessly weak ;  and,  as  a  mere  matter  of  pleading,  the  defendant  need 
put  in  no  answer  at  all. 

■  S«e  Diseorety  under  the  Judicature  coiutnied  as  an  actual  Admiaston  of  the 
Acta,  C.  C.  Lmngdell,  11  Harvard  Lav  charfie  made  in  the  bill.  The  denial 
Rev.  13S.  yet  kvails  to  keep  the  burdm  of  proof 

>  Brown  v.  Pierce   ( 1808)  T  Wall.  211,   on  the  plaintiff.     United  States  V.  Fer- 
19  L.  «d.  136;  Commonwealth  Title  etc   guson  (IS^)  54  Fed.  28. 
Co.  c.  Cummlngs  (1897)   S3  Fed.  T67.  «  Youn;;  v.  Orundj    (1810)   0  Craneh 

While  a   literal  denial   in  an  answer   61.  3  L.  ed.  149:  Maaon  v.  Jonea  (1B48) 
makee  it  subject  to  exception  for  insiim-    1  Ha^w.  t  H.  32H,  Frd.  Cu.  No.  9;M0; 
elenpj,  yet  it  no  exeeption  be  taken  and    Burpee   r.   First   Nat.    Bank    (1ST3>    5 
the   raae  comea  up   for  hearing  on   the    BIm.  406.  Fed.  Gas.  No.  2,18(1, 
pleadiuga  only,  such  a  denial  oanqot  be       >  Lan(^ell,  Bq.  PI.  TV. 
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But  at  this  point  there  cornea  into  play  the  rule  that  every  bill  must 
be  anawered,  and  fully  answered,  by  way  of  discovery,  if  not  otber- 
wiee.  Consequently  it  is  not  possible  for  the  idea  just  indicated  ever 
to  become  effectual  Though  a  defendant  might,  in  point  of  theory, 
be  excused  from  pleading  when  he  relies  on  mere  denials  of  the  facts 
contained  in  the  bill,  he  is  in  practice  always  required  to  answer 
because  of  bis  duty  to  give  discovery. 

Conceding  then  that  the  defendant  must  always  answer,  even 
though  he  does  nothing  more  than  deny  the  truth  of  the  bill,  the  ques- 
tion next  arises  whether  a  general  denial,  or  traverse,  of  the  caso 
stated  in  the  bill  is  a  good  answer.  The  reply  to  this  question  must 
be  in  the  negative.  A  general  traverse  is,  as  we  have  seen,  superflu- 
ous and  unnecessary  as  a  mere  matter  of  defense;  and  as  a  matter 
of  discovery,  a  general  traverse  is  insufScient.  Therefore  an  answer 
that  merely  embodies  a  general  denial  of  the  case  made  in  the  bill 
is  always  bad  in  point  of  pleading  and  practice."  It  is  not  unusual 
for  the  solicitor  who  draws  an  answer  to  insert  at  the  conclusion  of  it 
a  general  statement  to  the  effect  that  every  allegation  of  the  bill  not 
expressly  admitted  is  denied.  This  is  merely  put  in  from  caution, 
and  it  cannot  be  supposed  to  have  any  further  effect  than  perhaps  as 
a  mere  aid  to  interpretation. 

§  74St.  AfflnutiTe  Defense  in  Aroidanoe  of  Case  Xade  in  Kll. 

If  a  bill  states  a  good  cause  of  action  and  the  defendant  finds  that 
he  cannot  safely  rely  on  the  certainty  of  disproving  its  allegations, 
his  only  resource  is  to  set  up  a  good  affirmative  defense;  and  it  is 
when  he  is  confronted  by  this  necessity  that  the  problem  of  framing 
the  answer  as  a  pleading  assumes  its  greatest  importance.^  Among 
the  affirmative  defenses  available  to  a  de'fendant  when  specially  set 
forth  in  the  answer  are  such  as  these:  fraud,  account  stated,  payment, 
release,  award,  statute  of  limitations,  rescission,  innocent  purchaser, 
usury,  infancy,  and  former  judgment. 

•  But  if  no  objection  U  put  in  to  the  is  not,  technleftlly  *pe«l[in^  consider^ 
sufficiency  of  the  answer,  *  formal  repli-  a,  defense.  Langdell,  Eq.  PI.  70.  The 
cation  should  be  filed  so  that  the  plead-  point  is  not  of  much  importance,  and  it 
inga  may  be  in  shape  for  the  proper  de-  Is  doubtful  whether  modem  usage  con- 
termination  of  the  iaauea.  Secor  V.  forms  to  the  distinction.  As  a  matter  of 
Singleton  (1861)  Q  Fed.  BOG.  common  sense  a  defendant  may  be  said 

T  It  has  been  said  that  in  ^^'ty  to  make  a  defense  as  well  when  he  de- 
pleading  every  defente  implies  an  affirm-  nies,  or  negatiTes,  the  ease  made  in  the 
ative  defense,  that  is.  the  setting  up  of  hill,  aa  when  he  setii  up  an  afllrmatiTe 
some  new  and  impending  fact  dcstrue-  defease;  and  probablv  in  the  end  usage 
tive  of  the  efficacy  of  the  case  made  in  will  recognUe  this  fact,  It  H  has  not 
the  bill.  Id  this  view  a  mere  denial,  ot  already  done  so. 
Motion,  of  the  facts  stated  in  the  bill 
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§  743.  Matter  in  AfOidoM  Xut  B«  SpedaJly  nnded. 

These  and  all  other  affinnative  defenses  must  be  specially  pleaded 
in  the  answer.  Otherwise  the  defendant  cannot  usually  take  proof  in 
reference  to  them  or,  if  the  proof  is  taken,  he  cannot  have  the  benefit 
of  it.  It  is  not  an  uncommon  thing  for  a  defendant  to  suffer  from  his 
failure  to  set  forth  in  his  answer  facts  constituting  an  affirmatire 
defense.  One  who  6nd8  himself  in  this  predicament  must,  at  the  hear- 
ing, if  not  sooner,  get  leave  to  file  a  supplemental  or  amended  answer, 
and  this  concession  will  of  course  be  granted  only  on  the  payment  of 
costs.' 

§  744.  Kanner  of  Pleading  Bef  enilTe  Kattar. 

The  principles  that  ehould  be  obserred  in  pleading  defenaes  hy 
way  of  avoidance  ore  not  different  from  thoee  followed  in  framing  the 
bill  Just  as  the  plaintiff  is  required  to  set  forth  the  ground  of  hia 
suit  in  the  hill  itself  and  to  notify  the  defendant  by  the  avennrata 
of  the  hill  what  facta  are  relied  on  and  the  use  to  which  those  facts 
are  to  be  put,  so  it  is  neceBsary  for  the  defendant  to  set  forth  the  facta 
on  which  he  bases  his  defense  and  thereby  to  notify  the  d^endant 
of  the  use  to  which  he  proposes  to  put  those  facta, 

2  Dftniell  Chaocery  Pnctlce,  840:  "It  ii,  however,  of  great  importwiee  to 
the  pleader  in  preparing  an  uiswer,  to  bear  in  mind  that  besides  answering  the 
pUintiff't  cue  u  made  by  the  bill,  lie  hu  to  state  to  the  court  upon  the  wuwer, 
all  the  cireuin«taiices  of  vhicb  the  defendant  intends  to  avail  himself  b;  woj 
of  defense;  for  it  Is  a  rule,  that  a  defendant  is  bound  to  apprise  a  plaintiff,  hj 
his  answer,  of  the  nature  of  the  case  he  intends  to  set  up  (and  that  too  in  ft 
clear  aoamblguons  manner) ;  and  that  a  defendant  cannot  avail  himeell  of  any 
matter  in  defanoe,  which  is  not  stated  in  hU  anawer,  even  though  It  should 
appear  in  his  ovidienee.  It  i*  to  bo  remarlted,  that  the  right  of  the  plaintiff 
to  be  intormed  bj  the  defendant's  anawer,  of  the  nature  of  the  defense  to  be 
set  up,  is  not  conflned  to  the  points  as  to  which  the  defendant  intends  t« 
produce  evidence;  but  the  plaintiff  has  a  right,  even  when  the  facts  are  nncon- 
troverted,  to  have  notioe  upon  the  record  in  a  precise  and  unamblguona  maniier, 
of  the  nature  of  the  conclusions  intended  to  be  drawn  from  them.  ...  If  jrou 
state  upon  your  answer  certain  facts  as  evidence  of  a  partioalar  ease,  which 
you  represent  to  be  the  consequence  of  thoee  facta,  and  upon  which  you  rest 
your  defense,  yon  shall  not  be  permitted  afterwards  to  moke  use  of  the  same 
facts,  for  the  purpose  of  establishing  a  different  defense  from  that  to  which, 
by  your  answer,  you  have  drawn  the  plaintiff's  attention." 

A  defendant  cannot  rely  upon  a  defense  different  from  that  stated 
in  his  answer.    Thus,  if  the  anawer  to  a  bill  to  redeem  aaserta  a  mort* 

«  EoltoB  t>.  Ouinn  (ISDfi)  4S  Fed.  4S0. 
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gage  title  in  the  whole  of  the  premises,  it  is  oot  competoit  tor  de£end- 
ftnti  to  rely  on  a  different  title,  as  for  a  moiety.' 

g  746.  Qaililloatioii  of  Oentnl  Bnle. 

The  rule  that  disables  a  party  defendant  from  offering  proof  of  a 
apeciffc  defense  not  speciaUy  pleaded  by  him  is  limited  to  matters 
of  affirmative  defense  in  avoidance  of  the  case  stated  in  the  bill.  It 
does  not  apply  where  the  matter  offered  in  proof  by  the  defendant  con- 
troverts a  statement  contained  in  the  bill,  which  statement  is  denied 
in  the  answer.  If  a  bill  makes  a  specific  all^ation,  which  allegation 
is  at  the  basis  of  the  equity  of  the  suit,  and  the  answer  contains  a  suf- 
ficient denial  of  such  allegation,  the  defendant  can  offer  evidence  at 
the  hearing  in  disproof  of  such  all^ation  of  the  bill,  though  his 
answer  has  not  specifically  set  forth  the  facts  constituting  this  matter 
of  defense.  It  should  be  remembered  that  all  that  is  ever  necessary 
to  make  proof  admissible  is  that  the  facts  to  which  the  proof  is 
directed  should  be  pn^erly  in  issue;  and  it  is  enou^  that  the 
specific  all^ation  should  be  found  in  the  bill  and  denied  by  the 
answer. 

Jmkint  V.  Pve  (1836)  IZ  Pet  241,  9  L.  ed.  1070:  A  bill  to  set  ulde  a.  deed 
killed  tlwt  it  me  wholly  without  eonaiderktion,  though  a  nominal  conefdcr*' 
tioo  was  recited.  The  aiuwer  denied  the  all^ations  of  the  bill.  The  defendant 
put  in  evidence  the  fact  of  the  parent  of  two  thousand  dollan,  or  Ita  equtTa- 
lent,  a*  a  conaideratton.  The  court  held  that  this  proof  was  admissible  without 
anjr  allegation  in  the  answer  that  such  a  conaideratioD  was  paid.  It  rebattod 
tlie  allegation  in  the  bill  that  th&  deed  was  without  consideration. 

§  746.  Aniwer  to  BiU  for  lufriagsuent  of  Fatmt. 

In  an  answer  to  a  bill  for  infringement  of  a  patent,  the  defendant 
who  seta  up  the  defense  ^at  the  patentee  was  not  the  original  or 
first  inventor  must  state  the  names  and  places  of  residence  of  tliose 
who,  it  is  alleged,  had  prior  knowledge  of  the  invention.  Further- 
more, the  answer  should  disclose  the  defendant's  theory  of  the  con- 
struction of  the  patent.  A  defect  of  the  answer  in  the  last  respect, 
however,  may  be  considered  waived  by  a  failure  to  except'^ 

§  747.  Plwdiag  of  Payment  or  Bet^. 

The  rules  of  equity  pleading  do  not  require  the  defenses  of  pay- 
ment or  set-off  to  be  set  forth  in  an  answer  according  to  any  particidar 
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form;  all  that  is  reqnired  is  for  the  pleader  to  set  forth  the  facta  in  a 
concise  and  intelligent  Duiiner.  Thus,  in  a  suit  by  a  receiver  to 
recover  a  stock  subecriptioo,  the  defendant  in  his  answer  set  np  pay- 
ment The  facts  detailed  in  the  answer  and  established  by  proof 
showed  that  he  bad  given  the  company  a  not«,  not  in  actual  payment 
of  his  subscription,  but  to  enable  it  to  get  credit  It  wae  held  that 
he  was  entitled  to  the  set-off  though  the  answer  had  not  pleaded  the 
claim  in  precisely  that  aspect*^ 

§  748.  PlflAdiag  Conelniioni  of  Iav. 

As  a  general  rule  mere  conclusions  of  law  should  not  be  stated,  as 
thia  woald  be  contrary  to  the  principles  of  good  pleading.  The  cor- 
rect method  is  to  state  the  facts  intended  to  be  proved  and  leave  the 
inference  of  law  to  be  drawn  from  thoee  facte  in  the  argument 
of  the  case."  Yet  an  answer  ia  not  necessarily  objectionable  for 
setting  forth  conclusions  of  law.  Matters  of  law  that  are  relevant 
as  showing  the  theory  of  the  defense  and  that  tend  to  show  the  use  to 
be  ma^le  of  the  facts  may  properly  be  pleaded."  The  danger  of 
course  ia  that,  by  being  too  explicit  as  to  the  conclusions  of  law  that 
he  wishes  to  draw  from  the  facta,  the  defendant  may  thereby  pre- 
clude himself  from  making  some  other  legitimate  use  of  those  same 
facts. 

Argumentative  and  uncertain  statements  in  the  answer  should  be 
avoided ;  '*  and,  generally  speaking,  the  same  terseneae  and  directness 
of  statement  that  is  desirable  in  all  other  pleadings  should  character- 
ize the  answer. 

g  748.  PrflHotiiig  Vnmeroiu  Defensei  in  Ansmr, 

More  than  one  defense  to  a  bill  may  be  presented  in  the  answer. 
This  indeed  conatitutes  one  of  the  chief  merits  of  the  answer  as  a 
mode  of  defense.  By  plea  the  defendant  can  avail  himself  of  only 
one  defense.  By  answer  he  can  avail  himself  of  every  valid  ^defense 
to  the  suit,  and  if  he  fails  to  make  one  good,  he  may  succeed  with 

i>  ReMTMd  (but  not  on  tUa  point  of  thU  nu  too  gmenl  nnd  eqnivocml  to  en- 

practice)  in  Bauunui  C.  Kinnear  (C.  C.  able  tbe  defendant  to  take  advantage  of 

A.;  1807)  79  Fed.  172,  24  C.  C.  A.  473.  tbe  iniufliciency  of  the  notice  in  point 

112  Dan.  Cb.  Pr.  240.  o(  sulntanee.    It  contained  no  sufficient 

In  Bennett  0.  Neale  (1811)  1  Wigbtw.  intimation  tbat  tbe  defendant  intended 

S24,  a  suit  for  titbea,  tbe  bill  stated  a  to  rely  upon  that  defect, 

notice  to  determine  the  eomponitioR  of  >>  Farmere'  Loan,  etc.  Co.  v.  Nortbern 

the  tithes.    The  defendant  stated  in  his  Pac.  R.  Co.  (ISM)  7Q  Fed.  16. 

answer  tbat  be  could  not  be  atTected  hj  ■<  Von  Schroder  v.  Brittan  (1899)  98 

tbe  notice  in  any  way.    It  was  held  that  Fed.  169. 
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another.  As  a  defensive  pleading,  the  answer  fulfils  the  duties  of  a. 
plea,  or  of  a  series  of  pleas  either  denying  faets  on  whieh  the  plain- 
tiff's equity,  as  stated  in  his  bill,  arises,  or  confessing  such  facts  and 
a^'oiding  them  by  the  introduction  of  some  new  matter." 

If  several  defenses  are  presented  in  one  answer,  each  should  bo 
separately  stated,  clearly  defined,  and  free  from  evasions  and  unneces- 
sary qualificationB.*" 

g  7S0.  luoDiuiiteat  DsfeuM. 

All  answer  must  not  set  up  two  inconsistent  defenses,  or  two 
defenses  that  are  the  consequence  of  inconsistent  fafts.  The  result  of 
HI)  doing  is  to  deprive  the  defendant  of  the  benefit  of  both  and  to 
entitle  tho  plaintiff  to  a  decree  at  the  hearing,  provided  the  equity  of 
his  bill  is  otherwise  supported.  The  circimistance  that  an  answer 
sets  up  two  inconsistent  defenses  argues  a  lack  of  merit  as  to  either. 

Undoubtedly  one  of  the  considerations  that  originally  led  to  the 
rejection  of  answers  containing  inconsistent  defenses  is  found  in  tho 
fact  that  the  answer  must  be  sworn  to.  This  secessarily  excludes 
inconsistent  statements ;  for  bow  could  a  defendant  be  permitted  to 
attest  by  his  oath  the  truth  of  two  statements  irr^oneilable  with  each 
other?  But  an  inconsistent  answer  is  also  objectionable  in  respect  of 
the  principle  of  pleading  involved,  and  such  an  answer  mast  be 
rejected  even  though  the  oath  is  waived.  As  a  plaintiff  cannot  make 
an  inconsisteoit  case  in  his  bill,  so  the  defendant  cannot  set  op  incon- 
sistent defenses. 

An  answer  is  not  subject  to  criticism  for  inconsistency  of  the 
defenses  where  it  merely  presents  different  aspects  of  the  same  defenso 
in  different  ways,  or  even  sets  up  entirely  different  defenses.  A  man 
may  put  as  many  consistent  defenses  in  his  answer  aa  the  facts  seem 
to  justify.  Furthermore,  in  determining  the  question  of  the  con- 
sistency of  an  answer,  reference  must  be  had  to  the  whole  answer. 
The  statement  of  qualifying  circumstances  found  in  one  part  of  the 
answer  does  not  make  out  an  inconsistency  as  regards  the  main 
defense  set  forth  in  another  part  of  tbe  answer.  *'' 

§  751.  Wlien  Annrer  Inoonnitant. 

An  answer  is  inconsistent  where  it  sets  up  two  defenses  of  such 
nature  that  if  one  is  tme  the  other  must  be  false.    Thna,  in  a  bill  to 

IS  2  Daa.  Ch.  Pr.  2».  n  Von  Schroder  c.  Brittan  (IWWf  88 

KGrkbMD  0.  M«M»i  (laeg)  4  cuir.  Fed.  iw. 

88,  Fed.  Cu.  No.  (,671. 
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quiet  title,  the  annrar  sverred,  first,  that  the  dofeiuiaiits  had  acquired 
title  through  a  tax  sale  and,  secondly,  that  the  title  to  the  property 
was  and  always  had  heen  vested  in  the  United  States.  It  was  held  that 
the  answer  was  inconsistent." 

Bamngs  amd  Tnut  Co.  o.  Bnr  ValUjf  C«.  (1002)  112  Fed.  «3i  la  their 
anawer  the  defendanta  set  up  and  relied  od  certain  contracU  and  eertificataa 
tliat  were,  in  another  connection,  alleged  to  be  null  and  void.  Afterwards  in  a 
croBH  bill  filed  by  leave  of  the  court,  the  defendants  sought  to  have  the  same 
certiflcatea  and  contracts  annulled.  It  was  held  that  the  answer  was  Incon- 
sistent, and  exneptlons  lor  Insufflcienty  wen  siufaunad.  A  party  is  not  pennitted 
to  auume  ineonsistent  positions  in  the  same  liti^tion. 

The  rule  prohibiting  the  putting  of  two  or  more  inoonsiatent 
defenses  into  one  answer  applies  whether  the  defenses  relied  ou  are 
stated  conjunctively  or  disjimctivdy,  cumulatively  or  alternatively, 
though  the  consideratioiis  that  lead  to  the  rejection  of  the  answer  are 
somewhat  different  in  the  two  cases.  The  trouble  in  the  first  case  is 
that  the  two  defenses  cannot  stand  together  because  if  one  is  true  the 
other  must  be  false.  In  the  second  case,  the  answer  is  bad  because 
a  defendant  who  asserts  that  either  one  or  the  other  of  the  two 
defenses  is  true  thereby  fails  to  assert  that  either  one  in  poi^icular  is 
true,  A  party  who  asserts  that  the  fact  is  both  one  way  and  the  other 
asserts  something  that  must  be  false  in  part ;  while  be  who  asserts  that 
the  fact  is  either  one  way  or  the  other  does  not  commit  himself  to  the 
truth  of  either  statement.  Such  an  answer  is  evasive  and  lacking  in 
precision.*' 

§  752.  Pleading  One  Oefcnie  in  Two  Ways. 

In  a  forecloanre  suit  the  defendant,  by  way  of  defense,  may  assert 
in  bis  answer  that  the  note  secured  by  the  mortgage  was  procured  by 
fraud  and  was  invalid  for  want  of  consideration.  At  the  same  time 
he  may  by  cross  bill  ask  for  the  affirmative  relief  of  rescisaion  based 
on  the  same  state  of  facta.  The  defenses  made  respectively  by  such  an 
answer  and  cross  bill  are  in  the  nature  of  claims  for  alternative  relief 
based  on  substantially  the  same  state  of  facts.  They  are  therefore  not 
to  be  considered  as  inconsistent  and  incompatible  defenses.'** 

" Oairk  Land  Co.  u.  Leonard  (188S)  "Richardson  v.  Lowe  (C.  C.  A.; 
24  Fed.  Oeo.  1906)  Ii9  Fed.  638,  79  C.  C.  A.  817. 

i>  Jesus    College    v.   Gibbs    (1836)    1 
Y.  t  C.  Excfa.  MS. 
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§  703.  Objeotioa  of  Inoonnitoioy— finrpliiuge. 

The  inconsistency  of  aa  ans^ver  may  be  taken  advantage  of  1^  an 
exception  to  the  anavrer."  But  an  inconsistent  paragraph  or  passage 
in  an  answer  can  eometimes  be  treated  as  surplusage  and  disregarded 
or  struck  out.  The  court  will  do  this,  in  case  of  a  sworn  answer,  only 
when  the  defect  resulted  from  a  verbal  inaccuracy  and  waa  uninten- 
tional.*' In  case  the  answer  is  not  sworn  the  court  will  no  doubt  be 
more  indulgent  than  where  the  answer  is  under  oath. 

Suggestioti  of  Want  of  Partiee. 
§  7K  Objection  AvailtUe  in  Answer. 

One  of  the  defects  in  a  suit  that  may  be  pointed  out  in  the  defend- 
ant's answer  is  that  which  arises  from  a  want  of  necessary  parties.  If 
this  defect  is  apparent  on  the  face  of  the  bill,  a  demurrer  is,  of  course, 
available;  and  if  it  is  not  so  apparent  from  the  allegations  of  the 
bill,  a  plea  may  be  used.  But  these  remedies  are  not  exclusive.  The 
defendant  may  always  take  advantage  of  such  defect  by  suggesting 
in  his  answer  that  the  bill  is  objectionable  for  want  of  parties.  When 
this  suggestion  is  made  in  the  answer,  the  proper  step  t«  be  taken  by 
the  plaintiff  is  indicated  in  equity  rule  52.  It  is  there  provided  that 
the  plaintiff  shall  be  at  libera?  8i)eci8lly  to  set  the  cause  for  argument 
on  the  question  of  the  sufficiency  of  the  parties.  This  step  must  be 
taken  within  fourteen  days  after  the  answer  is  filed.  In  order  thus 
to  set  the  cause  for  hearing  it  is  necessary  that  an  entry  should  be 
made  in  the  clerk's  order-book  to  the  effect  that  the  cause  is  "set  iovra 
upon  the  defendant's  objection  for  want  of  parties."  " 

A  cause  will  be  heard  on  a  suggestion  for  want  of  parties  embodied 
in  the  answer  where  the  same  is  set  for  argument  by  the  plaintiff  after 
filing  a  replication,  no  objection  being  made  by  the  defendant  on 
account  of  the  irregularity.'* 

§  756.  Question  Detomuned  on  BUI  and  Aniwer. 

This  hearing  is  had  on  the  all^ations  of  the  bill  and  answer.  The 
main  object  of  the  proceeding  seems  to  be  to  give  the  plaintiff  a  timely 

11  Savings  ft  Trust  Co.  0.  Bear  Valley  an  noeptton  will  not  lie  (or  InauOlclencv 

Irr.  Co.  (1902)  lis  Iftd.  aes.  of  tiw  uuwar  in  law.    Sm  put,  ||  TIS 

In  this  instance  the  exception  goea,  el  aeg. 

partlj  at  least,  to  tbe  legal  sufflciency  **  2  Dan.  Ch.  Pr.  243. 

o(  the  defense  set  up  bj  the  aniweT;  t*  Eqaity  Rula  K. 

and  we  are  thus  confronted  here  with  a  *<  LoTJILard 

real  exception  to  the  general  rule  tliat  (laso)  2  Fed.  0 
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opportunity  to  amend  his  bill  by  making  additional  parties  if  it 
should  appear  that  they  ou^t  to  be  made.  The  exact  nature  of  the 
hearing  is  not  defined,  however.  We  apprehend  that  upon  such  argu- 
ment, the  su^estion  of  want  of  parties  contained  in  the  answer  woald 
be  treated  either  as  a  demurrer  or  as  a  plea  embodied  in  the  answer. 
If  the  defect  of  parties  thus  pointed  out  is  apparent  on  the  face  of 
the  bill;  the  su^estion  in  the  answer  will  be  treated  as  a  demurrer, 
and  the  bill  will  be  dismissed  (with  leave  to  amend),  as  upon  s 
demurrer  for  want  of  proper  parties." 

If  the  defect  of  parties  is  not  apparent  on  the  face  of  the  bill,  the 
suggestion  of  want  of  parties  in  the  answer  will  be  treated  as  a  plea 
embodied  in  the  answer,  and  the  hearing  must  be  treated  as  a  hearing 
on  argument  of  the  sufBciency  of  the  plea.  If  the  court  finds  the  mat- 
ter of  the  plea  to  be  sufficient  in  law,  it  may  enter  an  order  sustaining 
the  plea  and  ordering  the  bill  to  be  dismissed  for  want  of  proper  par- 
ties, subject,  of  course,  to  the  right  of  the  plaintiff  to  amend.  If  the 
matter  of  the  plea  is  found  to  be  insufficient  an  order  may  be  entered 
overruling  it.  Again,  if  the  court  does  not  wish  to  dispose  of  the 
matter  at  this  juncture,  it  can  simply  pretermit  it  to  the  final  heai^ 
ing;  and  it  is  supposed  that  this  course  would  be  pursued  in  most 
cases. 

If  the  phintiff  fails  to  set  a  cause  for  argument  on  the  question  of 
defect  for  want  of  parties,  when  a  su^^estion  of  this  defect  is  made 
in  the  answer,  he  prejudices  himself  in  the  manner  indicated  in  the 
following  provision  of  the  equity  rule:  "Where  the  plaintiff  shall  not 
BO  set  down  his  case,  but  shall  proceed  therewith  to  a  hearing,  not- 
withstanding an  objestion  for  want  of  parties  taken  by  the  answer, 
he  shall  not,  at  the  hearing  of  the  cause,  if  the  defendant's  objection 
shall  then  be  allowed,  be  entitled  as  of  course  to  an  order  for  liberty 
to  amend  his  bill  by  adding  parties.  But  the  court,  if  it  thinks  fit, 
shall  be  at  liberty  to  dismiss  the  bill."  " 

8c(mdal  and  Impeiiinenee  in  Anamer. 
§  756.  EzMptioni  for  Scandal  or  Impertinenoe. 

After  considering  whether  the  ans^per  is  sufficient  in  respect  of 
mere  form,  the  plaintiff  should  examine  the  document  to  see  whether 
it  is  subject  to  exception  for  impertinence  or  scandal;  and  if  he 

It  Harrison  c.  Rowkn  (1B19)  4  Wash.       n  Equitf  Rule  S2. 
C.  C.  802,  Ped.  Cu.  No.  6,143;  Douglu 
S.  BuUn  ( 1881 )  e  Fed.  228. 


§§  757, 758]  THE  ANSWEE.  461 

wishes  to  take  ezceptiona  ou  this  groond,  be  must  file  them  on  or 
before  the  next  rule  daj  after  the  answer  was  put  in.'*  Failing  in 
this  he  loses,  in  strictness,  the  right  to  except  for  impertinence  or  scan- 
dal ;  but  as  the  court  has  inherent  power  to  protect  itself  from  con- 
sidering impertinent  and  scandalous  matter,  the  plaintiff  maj  some- 
times, b;  the  indulgence  of  the  court,  have  the  benefit  of  such  excep- 
tions thou^  the  suggestion  of  scandal  or  impertinence  is  not  made 
within  the  time  limited  b;  the  rule.  But  this,  of  course,  depends 
exclusively  on  the  grace  of  the  court.  So  far  as  his  actual  rights  are 
concerned,  the  failure  of  the  plaintiff  to  except  within  the  proper 
time  operates  as  a  waiver  of  the  objection.  Furthermore,  after  excep- 
tions for  impertinence  or  scandal  have  been  diily  filed,  they  are  con- 
sidered abandoned,  if  the  plaintiff  does  not  proceed  at  once  to  have 
them  acted  upon.*" 

Exceptions  to  an  answer  for  scandal  and  impertinence  are  technic- 
ally waived  by  taking  a  reference  for  insufiiciency  before  tike  excep- 
tions for  scandal  and  impertinence  have  been  beard.*' 

§  7S7.  liberality  of  Practice  aa  to  Eaiaing  Objection. 

The  defect  of  impertinence  is  of  such  nature  that  it  concerns  not 
so  much  justice  as  the  administration  of  justice.  It  is  an  imposition 
on  the  court,  and  indulgence  of  it  tends  to  clog  the  l^al  machinery. 
Consequeaitly,  the  court  may  sometimes  well  feet  inclined  to  favor  the 
suppression  of  impertinent  all^iations  as  a  matter  of  pure  self-pro- 
tection. While  the  court  is  not  accustomed  to  take  the  initiative  in 
suppressing  impertinent  matter,  yet  it  certainly  will  not  interpose 
technical  obstacles.'" 

g  758.  form  uid  SnAoieney  of  Exoeptioni  to  Annm. 

As  regards  the  form  and  sufficiency  of  exceptions  to  an  answer  for 
impertinence  or  scandal  the  same  rules  govern  as  in  r^ard  to  excep- 
tions to  bills  baaed  on  the  same  ground.  The  exceptions  must  be 
specific  and  must  describe  the  particular  passages  considered  imperti- 
nent or  scandalous." 

"  Equi^  Rule  2T.  »•  Wood   e.   Mum    (1834)    1   SuMn. 

t»  See  Gquit}'  Rule  27.  OSS. 

>9  Bmrrett  p.    Twin    Citr   Co,    (IMl)  tl  Equity  Rule  27. 

Ill  Fed.  *B.    But  in  the  ume  cue  mftt-  A  motion  to  ntrike  p«rti  of  an  mnawer 

ter  was  ordered  to  be  atricken  out  whera  muat  specify  the  particular  portiou  to 

the  attention  of  the  court  wan  drawn  to  ivhich  nccrption  la  taken.     iMGorrar  o. 

ita  impertinence  on  examining  exceptions  O'Connor  (C.  C.  A.;  I8W)  31  C.  C.  A, 

for  iBiuSlcieiic}-,  1)4,  87  Fed.  680. 
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The  exception  ehonld  ask  that  the  impertinent  matter  may  be 
stricken  out  or  expunged,  bnt  if  this  prayer  be  absent  the  omiaeion 
is  of  little  moment  The  plaintiff  maj  always  amend  his  exception 
by  inserting  the  appropriate  prayer." 

§  788.  Ezoeptiou  Xatt  Be  Good  in  Entirety. 

An  exception  for  impertinence  must  be  allowed  in  its  entirety  or 
not  at  all,  and  if  matter  covered  by  an  exception  to  an  answer  is 
responsive  and  relevant  in  any  aspect,  the  exception  must  be  over- 
ruled.*' An  exception  for  impertinence  cannot  be  allowed  in  part. 
Bat  where  an  exception  to  three  exhibits  appeared  to  be  sustainable 
as  to  two  of  them  but  not  sustainable  as  to  the  other,  the  court  treated 
the  exception,  though  in  form  entire,  as  being  substantially  three 
separate  exceptions,  one  to  each  exhibit,  and  permitted  the  two 
impertinent  exhibits  to  be  stricken  out'* 

§  760.  Beferenoe  to  Xaiter. 

According  to  the  English  practice,  exceptions  for  impertinence 
were  commonly  referred  to  the  master.  Equity  rule  27,  which  is 
based  on  the  English  practice,  also  contemplates  a  reference  to  the 
master  to  examine  and  report  on  such  exceptions.  This  mode  of  pro- 
cedure 19  not  convenient  in  courts  having  no  standing  master ;  and 
accordingly  we  find  that,  in  the  federal  courts,  the  judge  often  looks 
into  the  exceptions  himself.  Yet  if  the  exceptions  are  referred  to  a 
master,  it  is  all  right.'"  In  cases  where  the  exceptions  are  numerous 
or  the  qnestions  involved  are  tedious,  the  reference  to  the  master  can 
be  adopted  with  much  convenience  to  the  court.'* 

§  761.  What  ConftitatM  ImpertinenM  In  Annm. 

Impertinent  matter  in  an  answer  may  be  defined  as  new  matter 
that  is  irrelevant  and  that  forms  no  sufficient  ground  of  defense.*^ 

Scandal  in  an  answer  is  merely  a  form — tbou^  the  most  repro- 
bated form — of  impertinence.  In  addition  to  being  legally  imperti- 
nent, scandalous  matter  is  also  objectionable  because  of  its  tendency 
to  damage  the  reputation  of  the  person  aspersed.  Under  the  equity 
rules  scandal  and  impertinence  are  treated  as  one. 

II  Wbittemore  e.  Patteii  <18Q7)  84  »  Wood  o.  Umih  (IS84)  1  aamB.  6T^ 
Fed.  61.  5B8. 

>■  O^ood  v.  Aloo  Inst  Co.  (18QS)  ■•  See  Witlla  e.  Terrj  (18H)  08  Fed. 
e»  Fed.  SSI.  8. 

itClwpniaii  r.    School   DI>t.    (1865) 
Fed.  CkB.  No.  2,007,  Deady,  106. 
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Impertinent  matter  may  be  inserted  in  an  answer  either  as  matter 
of  disoovei^  or  aa  matter  concerning  the  defense.  If,  oonsidered  as 
discovery,  it  appears  to  be  imresponsive  to  the  allegationa  of  the  bill 
and,  considered  as  pleading>  it  appears  to  be  irrelevant  to  the  legiti- 
mate ieeues  of  the  suit,  it  is  impertinent.  In  either  aapect,  the  state- 
ment involved  is  nnneceesary  and  burdensome  to  the  record  and 
should  be  stricken  out  as  impertinent  In  the  oftquoted  language 
of  GKlbert,  L.  C.  B.,  impertinence  is  "  where  the  records  of  the  court 
are  stuffed  with  long  recitals,  or  with  loiig  digressions  of  matter  of 
fact,  which  are  altogether  nnnecessary  and  totally  iounaterial  to  the 
matter  in  question."  '"  "  The  best  rule,"  saja  Judge  Kent,  "  to  ascer- 
tain whether  matter  in  an  answer  be  impertinent  is  to  see  whether  the 
subject  of  the  allegation  could  be  put  in  issue  or  be  given  in  evidence 
between  the  parties."  It  follows  that  to  such  matters  in  an  answer 
as  are  irrelevant  to  the  issues  made,  and  which  raise  collateral  ques- 
tions not  proper  to  be  put  in  evidence  between  the  parties,  an  excep- 
tion for  impertinence  will  He ;  but  those  matters  which,  save  for  the 
Ic^l  insufSciency,  would  be  a  defense  to  the  bill,  are  not  optsi  to 
attack  by  such  exceptiona.*" 

§  768.  When  BefentiTe  Xttter  Xnpertinent. 

A  defense  set  up  in  an  answer  to  a  suit  in  equity  in  a  federal  court 
is  irrelevant  and  will  be  stricken  for  impertinence,  where  it  appears 
that  such  defense  is  not  available  in  the  federal  court  but  only  in  the 
state  court.*"  And,  generally,  any  matter  setting  up  an  irrelevant, 
untenable,  or  impossible  defense  is  impertinent** 

A  paragraph  in  an  answer  is  impertinent  that  sets  up  matter  avail- 
able only  by  plea  in  abatement*'  The  reason  is  that  the  answer  to 
the  merit  waives  the  matter  in  abatement,  and  the  latter  thereby 
becomes  irrelevant.*' 

An  answer  setting  np  matter  already  embodied  in  a  plea  that  has 
been  overruled  (without  special  leave  to  rely  on  the  same  in  the 
answer)  is  objectionable  to  that  extent ;  **  and  no  doubt  an  exception 


»» Bjf,  H«rri»on  r.^^Porwi   <1897)   168   _«*  In  Wood  c.  Hknn  (1834)   1  Riimn. 

,„  ^  .    ^.  ■^.  _   .,         .^j  ioTolTed  WM  tli»t  ft  ti»v- 

jDriidletioiial  tnet  of  dtiien- 


U.  8.  ail,  42  L.  cd.  478,  IB  Snp.  Ct  Sep.    ffTS,  the  point  inrolTed  wm  thkt  a  tnr- 
""  -leot  th«i     


•nnwh ,_.   ,. ^     , p .„ , 

I3S  Fed.  m,  SOS.  thlfl  partimUr  pofnt  the  law  li  now  dif- 

4*0miHWslI   Kit- Al»nn   M.  Co.   v.  (erent  under  the  Act  of  Hareh  3,  18TB; 

H*7or  (1887)  81  FM,  SIS.  but  the  prindple  still  holds  as  rPRarda 

tilMBgdaa  p.  Ooddard    (IBIS)    Fed.   other  matten  In  abatament  that  are  not 

Ou.  No.  0,061,  9  Story  It.  available  bv  anawer. 

*>Chawiiaa   v.  School' Diat  (ISeS)        « pBntlarge  v.  F«nti«rge    (1884)   2S 

Deady  KISTfW.  Cm.  No.  tfiOI.  Fed.  418. 
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to  each  portioii  of  the  anawer,  going  on  the  idea  of  the  impertinence 
of  that  matter,  could  be  siutained  if  the  exception  were  timely 
taken.*' 

Averments  of  an  answer  showing  an  affirmative  ri^t  of  action  on 
the  part  of  the  defendant  mch  aa  ia  available  onlj  by  cross  bill,  may 
be  stricken  from  the  answer  for  impertinence.*"  The  nile  applies 
whether  the  matter  of  the  croae  demand  is  of  a  legal  or  an  equitable 
nature." 

g  763.  AirnmenUtin  Statamenti. 

A  paragraph  in  an  answer  containing  merely  an  argument  as  to  the 
law  applicable  to  a  case  will  be  stricken  out;  and  the  fact  that  the 
paragraph  also  contains  a  denial  of  an  allegation  of  fact,  in  the  bill 
will  not  save  it,  where  other  language  allows  tliat  the  denial  goes  to 
the  legal  conclusion  only.*'  Ai^uments  of  fact  are  also  imperti- 
nent" 

g  784,  Snperflnotu  AUegfttioiu. 

A  paragraph  in  an  answer  which  merely  rehearses  facts  stated  in 
the  bill  and  which  supplies  no  new  matter  in  defense  thereof  or  in 
response  thereto,  is  impertinent  as  an  affirmative  defense;  and,  if 
otherwise  not  material  as  an  admission,  will  be  stricken  out.'"  A 
paragraph  in  an  answer  stating  facts  which  may  well  be  proved  under 
other  averments  in  the  answer  may  likewise  be  expunged.'* 

Matter  that  may  be  impertinent  considered  in  itself  alone  may 
yet  be  made  relevant  by  other  averments  in  the  answer.  If  a  state- 
ment supplies  proper  matter  of  inducement  to  other  material  aver 
ments  it  is  good." 

g  768.  All^atian  of  Ifan-iiiiuiUe  Kattvra. 

An  answer  cannot  make  an  issue  by  denying  averments  not  made  in 
the  bill,  nor  enlarge  the  scope  and  meaning  of  the  averments  of  tho 
bill  by  expanding  the  denials  of  the  answer  beyond  the  all^ationa 

*(  Bee  American  Loan  etc.  Co.  e.  Ernst 

&WratR.Co.  (1S89)  40  Fed.  3SS.  Ufson  (IBM)  7 

4*  AnnHtronf!:    r.    Chemical    National  >•  Florida  Mi 

Bank   (18B8)    RT  Fnl.  4«fl;   Cbapman  c.  laviion   (18M)  1 

School   Diit.    (1866)    Deadr   108,   Fad.  ti  Arnwtroiis  v.  Cbemioia  Nat  Bank 

Chh.  No.  2,607.  (ISSO)  37  Tt£  460. 

4MVhitt«more   v.    Patten    (1B9T)    84  :t  Chapman    p.    Sebool    Mat.    (IMS) 

Fed.  ni.  Deadj  lOS,  F«d.  Cae.  No.  2^. 

4*  Florida  Mortgage  etc.  Ca  v.  Fiq- 
|a^n  tlB»e}  74  Fed.  671., 
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of  the  bilL  Hence  an  exception  will  lie  for  impertinence  to  matter 
in  an  answer  which,  if  given  any  effect  at  all,  would  make  an  entirely 
new  iseuft  Matter  will  be  Btricken  as  impertinent  which,  when 
considered  in  the  light  of  an  averment  denying  material  facts 
stated  in  the  bill,  is  clearly  irrelevant  and  which,  when  considered 
in  the  light  of  new  matter  setting  up  an  affirmative  defense,  is  mani- 
festly  lacking  in  clearness  and  precision."' 

§  766.  Inraffloieney  SiitingfiiiilLed  from  ImitertineBoe. 

Evasive  and  insufiGcient  answers  cannot  be  stricken  out  for 
impertinence,  where  they  are  at  all  responsive  to  the  bill.  The  plain* 
tifF  sliould  except  for  the  insufficiency."*  That  an  answer  is  a  sham, 
moaning  thereby  that  it  is  good  in  form  but  false  in  fact,  and  that 
it  is  not  pleaded  in  good  faith,  is  no  ground  of  exception  for  imperti- 


§  767.  BesponsiTe  Matter  Kot  Impertinent. 

ATatter  responsive  to  any  allegation  in  the  bill  will  not  be  e 
for  impertinence,  though  it  be  really  irrelevant  to  the  issues  in  the 
suit.  A  plaintiff  who  first  oiTends  against  good  pleading  by  incorpo- 
rating irrelevant  charges  in  his  bill  cannot  complain  when  he  finds 
that  his  opponent  takes  notice  of  them."*  The  courts  are  especially 
lenient  to  respondents  who,  in  answering  chaises  reflecting  on  their 
personal  character,  go  int«  details  in  order  to  relieve  thraiselves  of 
the  imputations  made  by  the  bill. 

Camttoclc  v.  Htrroti  (1891)  4S  Fed.  660:  In  a  bill  filed  Kgftinat  executon 
and  tmatoea  under  •  will  to  obUin  a  conitruction  of  the  -will  and  to  oompel 
the  making  of  certain  inveatmenta,  tliere  wer«  broad  allcgatlonB  that  the  defend- 
anta  had,  in  violation  of  their  trust,  delayed,  neglected,  and  refiued  to  make 
inveitnients  required  \ij  the  will.  The  answer  of  the  defendants  atated  that 
their  entire  eonduet  in  the  matter  n-aa  known  to  tlie  plaintiff  and  approved 
bf  lier,  and  titat  tlief  were  proceeding  as  rapidly  aa  poeeible  to  oonvert  tlM  estate 
into  money  or  otlier  productive  property.  Bxceptiona  were  taken  to  the  answer 
on  tlw  ground  tluit  parts  of  it  were  not  responsive,  but  the  court  said:  "I  do 
not  think  tltat  the  respondents,  when  charged  with  dereliction  of  dnfy  and 
violation  of  their  trust,  ought  to  be  limited  to  a  simile  denial,  and  to  be  |mw- 
duded  from  setting  up  that  not  only  was  no  objection  made  by  the  complainant, 

(lO^Dod  r.  Aloe  InstrumcDt  Co.  >*Lownsdale  «.  Portland  (1861) 
(ISOS)  W  Fed.  291.  Deady   1,  1   On«on  SSI,  F«d.  Cai.  No. 

itChapmant>.    School    Dirt.    (18SS)    8,078. 
Deady,  lOS,  Fed.  Cas.  No.  2,607. 

EtStoket    r.    Famsworth    (1900)    99 
Fed.  836. 

Eq.  Prao.  Vol.  1—80. 
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but  tbftt  lb*  ftppmnd  tiieir  entin  couduet  tn  this  BitUr.  Whilt  It  mikj  b» 
true  that  th4t  mkjr  not  affeci  the  fliul  decree  in  this  cmM,  I  think  the  troatea 
«r«  entitled  to  relteve  thtmaelve*  from  tbe  imputationa  which  tarn  at  \tmat 
Implied  bj  the  avennenU  lA  tbe  bill."  H 

g  748.  Imp«rtiiieB«e  of  ExUUt 

An  exception  for  impertinence  of  an  exhibit  filed  with  tbe  annrer 
will  not  be  sustained  where  tbe  avennent  to  which  tbe  exhibit  refers 
is  permitted  to  remain  in  the  answer.  But  if  tbe  avemmit,  to  iriiicfa 
the  exhibit  itself  is  attached,  ie  alone  sufBcient  and  the  exhibit  only 
adds  to  the  bulk  of  the  answer,  the  exception  to  the  exhibit  will  be 
allowed.  Where  the  averment  to  which  the  exhibit  refers  is  stricken 
for  impertinence,  the  exhibit  will  also  be  stricken  as  a  matter  of 


g  769.  Attitad«  of  Conrtc  in  Bnllng  with  Ezoeptioni  for  ImpertinODce. 

In  passing  on  exceptions  for  mere  impertinence  the  court  ifl  slow 
to  order  matter  struck  out  unless  it  is  manifestly  objectionable;  for, 
if  it  should  afterwards  appear  that  the  matter  so  stricken  is  relevant, 
the  error  might  be  past  curing,  while,  if  it  stays  in,  no  great  harm 
is  done,  and  the  bad  pleading  may  be  punished  by  the  proper  tax- 
ation of  costs.  Accordingly  in  considering  exceptions  to  an  answer 
for  impertinence,  all  substantial  doubts  are  to  be  resolved  in  favor 
of  the  pertinency  of  the  matter.  ?Jothing  should  be  expunged  from 
an  answer  which,  if  proved,  could  operate  on  the  judgment  of  the 
court  in  deciding  any  issue,  either  as  regards  the  propriety  of  grant- 
ing relief,  the  extent  of  the  relief,  or  even  the  discretionary  matter 
of  costs." 

1.  irtlj«r  «.  BvekMUM  (1680)  6  Fed.  366:  Wtaera  a  bill  iJI^ed  tliat  tha 
deoiaion  In  a  certain  auit  vaa  made  alter  full  eonaideration,  an  a*eTtaa«t  in  tht 
anawer  wu  held  not  to  be  impertinent  which  tended  to  ahow  that,  oil  the  t(M- 
trary,  the  «onrt  deeided  tbe  cauee  in  queation  hastilj  without  rtadlng  all  th* 
proofa  or  penuing  the  briefi  of  counsel. 

2.  OrtMBtM  V.  Bill  (1B25)  Fed.  Cas.  No.  S33S,  1  Paine  800:  In  ■  bill  to 
revive  a  partnerehip  on  the  ground  that  the  condition  on  which  tiie  Mma  taa4 
been  canoellad  waa  unfulQlled,  it  W&a  alleged  that  the  partntrahip  had  been 
fonned  at  tbe  particular  desire  and  aolicitation  of  tbe  defendalit.  The  defml* 
ant  stated  in  his  answer  that  one  reason  why  be  became  deeirona  of  cancelling 
it  was  that  be  had  become  entirel;  conTinced  that  any  conncctltm  in  buslneaa 

f  Reverted,  but  on  another  point  ■<  Von  Schroder  e.  Brlttan  (18M)  98 
(1803)  6  C.  C.  A.  260,  se  Fed.  S03.  Fed.  169. 

(aChapmnn    r.    School    Dist.    (1S6S) 
Deady  108,  Fed.  Cas.  No.  2,007. 
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with  the  pJuntiS  wm  highly  inexpedient  and  onsafe.    Thia  waa  held  to  be 
pertinent. 

Where  language  tends  to  scandal,  and  the  answer  ie  excepted  to  on 
that  ground,  the  court  ia  perhaps  more  strict^ 

§  770.  Allegationa  Addreaed  to  Jodioial  Diacietion. 

Where  the  court  has  a  discretion  as  regsTds  the  extent  of  the  relief 
to  be  granted,  should  the  plaintiff  make  out  his  case,  the  defendant 
maj  in  his  answer  set  forth  any  facts  tending  to  more  tiie  discretion 
of  the  court  in  his  favor,  and  such  matter  will  not  be  stricken  for 
impertinenoe.  Thus,  in  a  suit  to  enforce  literal  performance  of  a  eon- 
traot  involving  a  forfeiture  the  defendant  may  show  that  the  contract 
was  a  very  hard  one  and  that  he  had  endeavored  in  good  faith  to 
carry  it  out^"' 

§  771.  Order  to  Bcoait  Defeetire  Aniwer. 

In  a  case  where  the  answer  contains  objectionable  and  irrelevant 
matter  that  cannot  well  be  stricken  out  on  exceptions  without  leaving 
the  answer  disjointed  and  unsatisfactory  as  a  pleading,  the  court  may 
sustain  the  exceptions  pro  forma  and  order  the  defendant  to  recast 
his  answer.*' 

Exceptions  to  Sufficiency  of  Afwwer. 
§  778.  Fonetian  of  ExoeptioM  to  Snffldmoy. 

The  next  thing  about  the  answer  to  be  considered  by  the  plaintiff  is 
the  question  of  the  sufficiency  of  the  answer  as  regards  discovery. 
Are  the  statements  of  the  answer  fully  responsive  to  the  all^ations 
of  the  bill  1  If  not,  the  answer  is  insufficient  It  is  to  be  impressed 
on  the  mind  that  exceptions  to  the  sufficiency  of  an  answer,  or  what 
is  the  same  thing,  exceptions  for  insufficiency,  are  addressed  solely  to 
the  matter  of  the  sufficiency  of  the  disclosures  made  in  the  answer  iu 
its  aspect  as  a  vehicle  of  discovery.  Are  the  responses  sufficiently 
full  and  precise,  and  does  the  defendant  give  to  the  plaintiff  all  the 
discovery  to  which  the  latter  is  entitled !  No  other  question  or  defect 
can  be  considered  on  an  exception  for  insufficiency  than  that  just 

*0Oriswo1d  t>.  Hill  (ISSS)  Fed.  Ca«.  "Dr.  Uiles  Medleal  Co.  c.  Bnellen- 
No.  G33S,  1  Paine  390.  burg  (IWT)  lfi2  Fed.  661. 

*i  Barrett   v.   Twin   City   Power   Co. 
(IWl)  111  Fed.  46. 
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stated.  Considered  as  a  pleading  and  as  a  statement  of  tlie  defense 
on  which  the  defendant  intends  to  rely,  the  answer  may  be  seen  to 
be  transparently  worthless  and  insufficient,  yet  this  is  a  matter  tliat 
cannot  be  brought  before  tbe  conrt  on  an  exception  for  insufficiency. 
An  exception  to  tbe  answer  for  insufficiency,  raises  a  question  not  of 
the  sufficient^  of  the  answer  in  point  of  law,  but  of  the  sufficiency  of 
the  discovery  given  by  tbe  answer.  If  the  averments  of  tbe  bill 
appear  to  have  been  fully  answered,  exceptions  for  insufficiency  are 
not  maintainable." 

Moreover,  as  exceptions  for  insufficiency  go  only  to  the  sufficiency 
of  the  answer  as  r^ards  discovery,  and  not  to  the  sufficiency 
of  the  answer  as  a  pleading,  so  these  exceptions  supply  tlie  only 
means  known  to  the  law  whereby  to  test  the  sufficiency  of  the  answer 
as  regards  disoorery.  Equity  practice  recognizes  no  substitute  for 
these  exceptions.  Neither  a  demurrer  "*  nor  a  replication  "  can  be 
made  to  serve  the  function  of  exceptions  for  insufficiency. 

Exceptions  for  insufficiency  are  quite  naturally  resorted  to  where 
the  plaintiff  desires  to  draw  out  fuller  and  more  satisfactory  answers 
to  specific  interrogatories,  and  such  exceptions  certainly  supply  a 
very  satisfactory  means  of  probing  the  defendant  and  of  compelling 
him  to  make  full  answers  to  interrogatories ;  but  these  exceptions  are 
also  used  to  compel  him  to  respond  fully  to  the  allegations  of  the  bill, 
even  when  no  specific  interrogatories  are  put  As  we  have  already 
seen,  the  defendant  ia  bound  to  answer  all  the  allegations  of  the  bill 
as  well  as  all  the  special  interrogatories,  and  in  either  case  his  duty 
is  enforced  by  the  same  process.  The  theory  on  which  equity  plead- 
ing is  based,  so  far  as  regards  the  bill  and  answer,  is  that  by  means 
of  the  answer  the  plaintiff  seciires  admissions  thst  may  limit  the 
field  of  controversy  and  enable  biin  to  dispense  with  other  proof. 
Therefore,  if  a  defendant  fails  to  respond  to  a  material  all^ation  of 
the  bill  tbe  plaintiff  can  except  to  the  answer,  for  haply  if  the 
defendant  had  answered  that  allegation,  he  might  have  admitted  its 
truth  and  thus  the  plaintiff  would  have  been  relieved  of  the  necessity 
of  proving  it. 

<sP«nn0vlTftiiIaCo.(>.  Bav  (ig06)  138       •<  RobliuoD  v.  Am.  Cm  «t».  Co.  (C. 
Fed.   203;   Walker   r.  Jack    (C.   C.   A.;    C.  A.;  lOOS)   13fi  Fed.  693,  88  C.  C.  A. 
1S9H)  se  Fed.  S7S,  3t  C.  C.  A.  462;  Rosi   331. 
r.  Gibson   (1S31)    Fed.  Gas.  No.  12,074. 

«« Chicago   etc.    R.    Co.   V.    McComb 
(1S80)  2  fed.  18, 
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g  773.  When  Exoeption  Bnitainable. 

Before  ao  exception  for  insufficiency  can  be  Hustained,  it  mast 
appear  that  the  answer  has  failed  to  respond  to  some  material  allega- 
tion of  the  bill  or  to  some  pertinent  question  based  on  a  material  alle- 
gation. Exceptions  do  not  lie  for  failure  to  respond  to  immaterial 
niiii  impertinent  allegations  or  to  questions  founded  on  such  allega- 
tions. "  It  is  not  a  sufficient  foundation  for  an  exception  that  a  fact 
charged  in  a  bill  ia  not  answered,  unless  the  fact  is  material,  and 
might  contribute  to  support  the  equity  of  the  case  of  the  complainant, 
and  induce  the  court  to  give  the  relief  sought  by  the  bilL"  •' 

Pefer*  v.  Tonopofr  Min.  Co.  (1903)  120  Fed.  687:  la  a  bill  to  det«nnIiM 
rights  h)  a  mining  claim,  it  was  alleged  that  a  "  notice  "  of  location  was  dul;f 
recorded  by  the  plaintiS  at  a  certain  time  and  place.  It  was  held  that  tha 
answer  was  not  aubject  to  exceptioa  for  failure  to  admit  or  deny  this  atetcmant, 
since,  under  the  law  applicable  to  mining  claims,  a  notice  of  locfttion  ia  not 
required  to  be  flled,  and  hence  the  filing  of  it  is  without  any  l^al  effect. 

A  question  as  to  the  merits  cannot  properly  be  decided  on  excep- 
tions for  insufficiency,  and  an  exception  is  not  well  taken  the  decision 
of  which  would  involve  a  decision  on  the  merits.'^ 

§  774.  Defennre  Katter  Kot  Subject  to  Exception. 

An  exception  for  insufficiency  will  not  lie  to  new  matter  set  up  in 
the  answer  by  way  of  affirmative  defense.  A  new  substantive  defense 
not  reepoDsive  to  the  inquiries  of  the  bill  is  always  relevant,  always 
material,  and  never  "  insufficient"'* 

An  answer  that  sets  up  matter  appropriate  for  a  negative  plea  will 
be  upheld  on  exceptions  for  insufficiency  where  the  answer  meets  and 
denies  the  equities  of  the  bill.  In  the  case  referred  to  below,  an 
answer  to  a  bill  filed  to  determine  the  validity  of  a  land  claim  denied 
the  validity  of  the  entry  under  which  plaintiS  claimed,  averred  that 
it  had  been  cancelled,  and  further  set  up  a  later  entry  by  the  defend- 
ant. Exceptions  to  the  answer  were  overruled."  If  an  answer  to  a 
bill  to  recover  on  an  allied  contract  of  insurance  substantially  denies 

**Hardeman  f.  Harris  (1849)  7  How.  Wells  Rustlew  Iron  Co.   (1890)   43  Fed. 

T2S,  739,  12  L.  «d.  889,  800.  301;   Adams  r.  Bridg^rwater  Co.   (1881) 

"Barrett   p.   Twin   City   Power   Co.  G  Fed.  179. 
(1001)  111  Fed.  4S.  <■  Stimson  Land  Co.  e.  Bawson  (1894) 

•  ■Greene  v.  Aurora  R.  Co.    (1908)  02  FM.  426. 
158  Fed.  909;  Bower  Bmrtt  etc.  Co.  v. 
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the  making  of  the  contract  aet  fortli  in  the  bill,  it  is  not  subject  to 
exception  on  the  ground  that  the  answer  does  not  "  explicitly  "  ^dmit 
or  defiy  Umt  iheje  wm  «  ooptraot  u  "  sUfigBd  «it4  set  oqt "  in  the 
biU." 

g  771.  Wku  BxMptiou  to  Be  Piled. 

Unless  the  court  is  pleased  to  allow  a  longer  time  for  good  cause 
shown,  pxceptions  for  insufficiency  must  be  filed  on  or  before  the  next 
rule  day  sucf^ding  that  on  which  the  answer  is  filed.**  This  gives 
the  plaintiff  substantially  the  same  time  vi^in  which  to  except  for 
insuiBcjpii^  tbat  he  has  to  except  for  impertinence^''*  But  it  is  not 
qpGe8M>t7,  yf^K  l»tli  Ki^  pf  esoept\op^  are  filed,  tliat  th^  shoQld 
he  filed,  «a  that  thay  ahsuld  be  pendiag,  at  the  aarae  tiipa  If  a  plain- 
tiff excepts  for  impeFtin^oe,  he  oaa  no  doubt  wait  until  those 
exceptions  are  disposed  of  before  he  excepts  for  insufficiency,  for  this 
conduces  to  the  orderly  progress  of  the  cause."  Certainly,  if  the 
time  limited  by  equity  rule  61  for  filing  exceptions  for  insufficiency 
expires  while  exceptions  for  impertinence  are  pending,  this  would 
be  a  good  reason  for  the  court  to  extend  the  time  for  excepting  for 
insufficiency. 

The  court  will  not  permit  an  extension  pf  time  for  the  ^liqi;  of 
exceptions  to  an  answer,  where  it  a  ears  that  needless  delay  might 
thereupon  ensue  and  that  the  oanae  of  justice  will  be  as  well  serred  by 
requiring  the  plaintiff  to  file  a  replication  and  prepare  for  the  heav- 
ing.'* 

Exceptions  for  insufficiency  cannot  be  filed  after  the  plaintiff  has 
taken  any  step  that  operates  as  a  judioial  admission  that  the  answer 
is  sufficient  The  putting  in  of  a  replication  is  held  to  have  this 
effect  "  No  insufficient  answer  can  be  taken  hold  of  after  replioation 
put  in,  because  it  is  admitted  sufficient  by  the  replioation."  ^'■ 

If  exceptions  are  filed,  without  leave  of  court,  after  the  time  for 
filing  such  exceptions  has  passed,  the  proper  way  to  get  rid  of  those 
exceptions  is  by  motion  to  strike  them  from  the  filaT' 

^Dpbeniz  Iiu.  Co.  v.  Schultc   (1S&T>        Tt  American  Loan  etc.  Co.  n.  Eut  &. 
80  Fed.  337,  25  a  C  A.  463  (ISeei  77  Weit  R.  Go.  ( 1889)  4a  Fe4.  BM- 
Fed.  375.  T(  yt>.  62,  Lord  Bacoa'a  Ordinraeea. 

"  Equity  Rule  61.  »»W*y  p.  H^eatc  etc  Co.    (lOM) 

II  EquUy  Rule  27.  144  Fed.  870. 

Ti  See  Patriotic  Bank  v.  Wubiogton 
Bknk  (1839)  Fed.  Cm.  No.  10^806,  6 
Cnnnh  C  C.  Aim. 
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§  779.  Waiver  of  Riglit  to  Except. 

By  equity  rule  61  the  failure  of  the  plaintiff  to  file  oxceptiona  for 
insufficiency  within  the  time  limited  by  that  rule  operates  as  an 
admission  on  the  part  of  the  plaintiff  that  the  answer  is  aufficient  and 
the  answer  is  to  be  so  deemed.  Exceptions  must  be  considered 
abandoned  where  the  party  taking  the  exceptions  neitlier  sets  tbem 
down  for  hearing  nor  mores  for  an  order  of  reference  to  the  masterJ^ 

If  the  plaintiff  for  any  reason  wishes  to  withdraw  his  exceptions 
to  the  answer,  be  may  do  so," 

§  777.  Form  of  Ezoeptiont. 

It  is  desirable  that  the  exceptions  to  tlie  sufiS^ency  of  an  answer 
should  be  quite  full  and  explicit.  They  must  not  be  too  general." 
It  has  been  said  that  the  exception  should  state  the  chaiges  in  the  bill, 
the  int«rT(^tories  applicable  thereto  (where  the  exception  is  to  the 
answer  to  an  interrt^atory)  and  the  terms  of  the  answer  Terbatim, 
so  that  the  court  can  see  from  an  inspection  of  the  exception  whether 
the  answer  is  sufficient"  But  this  strictness  is  not  always  observed. 
The  exceptions  should  certainly  state  the  part  or  parts  of  the  bill  that 
the  plaintiff  alleges  have  not  been  fully  answered ;  but  if  they  are 
sufficiently  clear  to  be  intelligible  and  are  precise  enon^  to  point  to 
the  defect  which  exists,  if  any,  it  is  enough." 

The  exceptions  should  conclude  with  an  informal  prayer  that  the 
defendant  may  be  required  to  put  in  a  further  answer.  They  Bhould, 
of  course,  be  in  writing.*" 

§  77a.  libttiUtr  of  Fmtiofr-jBdloial  ZMientioB. 

The  rules  in  r^ard  to  the  form  and  character  of  exceptions  to  the 
sufficiency  of  the  answer  are  not  enforced  with  technical  strictness, 
and  departures  that  do  not  materially  affect  their  efficacy  are  disre- 

IT  Americat)  Loui  etc  Oo.  d.  Eut  ft  Ruatleas  Iron  Co.  P.  Welh  Rintlesi  Iron 

Weat  R.  Co.    (ISSS)  00  Fed.  984.  Co.  (1890)  43  Fed.  3S1;  FuUer  ».  Knapp 

I'Penn    r.   Butler    tlBOl)    Fed.    Caa.  (1886)  S4  Fed.  100. 
No.  10,931,  Wall.  (U.  S.)   4.  An  exception  which  fails  to  state  ttte 

'»  "No   reference   to   be  made  of   the  chaise*  in  the  bill  to  which  the  answer 

insnfBcleiicf  of  an  answer  without  show-  Is  addressed  and  which  Is  allcKcd  to  be 

ing  of  some  jNuticular  point  of  the  de-  inauffleiently  answerrd.  ts  bad.    Schultz 

feet,  and  not  upon  surmise  of  the   in-  d.  Phenix  Ins.  Co.  (lOM)  TT  Fed.  375. 
■ufiela^   In   gmeral."     No.   SS,    Lord        ■<  See  Whittemore  r.  Patten    (18BT) 

Baeon'a  Ordinances.  M  Fed.  01. 

••Brooks  t>.  Bjam  (ISM)  I  Storr  •> Crouch  v.  Kerr  UMO)  )8  Fed.  OflQ. 
2H,  Fed.  Caa.  No.  1,HT;  Bower  Barff 
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garded.  If  the  prayer  to  aa  exception  happens  to  be  omitted  b;  inad- 
vertence, the  court  will  permit  it  to  be  amended  on  the  siwt,*'  In 
dealing  with  the  formalities  in  regard  to  the  taking  of  exceptions  to 
the  BDBwer,  and  even  in  dealing  with  matters  pertaining  to  the  sub- 
stance of  the  ezceptione,  the  court  has  a  substantial  discretion  which 
is  exercised  in  furtherance  of  the  administration  of  justice. 

Rnd  V.  Conteqwi  {1822]  4  Waah.  C.  C.  33S,  Fed.  Cas.  No.  11,607:  An  aDBwrr 
comtiig  froai  ■  nmote  country  wba  defective  in  respect  to  the  form  of  IIik 
verification,  and  an  order  had  to  be  entered  that  it  be  retalcen.  Counsel  fur 
plaintiff  intimated  that  the  answer  watt  alivi  subject  to  cxceptioDS  for  intiiif- 
fleienejr,  whereupon  tbe  court  of  ita  own  motion  required  tliat  he  should  within 
ten  days  flie  esceptions  to  this  annver;  and  the  court  ubserved  that  if  tbe  nt-iv 
anawer  should  be  free  from  the  defects  thus  pointed  out,  no  other  exeeptkma 
would  be  entertained. 

g  778.  Ezoeptioni  Bet  for  Hearing  before  Oonrt. 

By  the  practice  prevailing  in  the  English  chancery  at  the  time  of 
the  adoption  of  onr  rules,  but  not  now  followed  there,  exceptions  for 
the  insufficiency  of  an  answer  were  referred  to  a  master.'*  This 
practice  is  not  commonly  followed  in  the  federal  courts,  for  equity 
rule  63  plainly  contemplates  that  exceptions  for  insufficiency  shall  bo 
set  down  for  hearing  before  tbe  court,  or  before  a  judge  of  the  court, 
at  the  rule  day  next  succeeding  that  at  which  the  exceptions  were 
filed." 

§  780.  When  Exoeptioni  Befened  to  lEuter. 

The  court  undoubtedly  may,  if  it  sees  fit,  refer  the  exceptions  to  a 
master;  and  this  has  been  done  where  it  appeared  that  the  plead- 
ings were  lengthy  and  the  exceptions  numerous.  Such  a  reference 
may  be  ordered  Uiough  the  questions  involved  are  questions  of  law.'* 

SI  Whittemore  t>.  Patten    (1997)    84  hearing  before  the  eonrt,  ud  tbat  by  at 

Fed.  61.  once  mferring  than  to  the  master,  the 

■*  No.  12,  Bug.  Orderi  fn  Chan.  (1828.  pUintilT  waives  them.    However,  in  this 

1831).  case,  it  appeared  that  tbe  court  iMd  acted 

••la   La  Vega  c.  Lapeley    (1871)    1  on  the  report  of  the    nut«r  austainin^ 

Woods   428,    IM.   Caa.    No,    6,123,    the  some  of  the  eiceptiona,  and  the  defend- 

Soeation  was  whether,  under  equity  rule  ant  himself  had  acquiesced  by  filing  an 

3,  exoeptions  for  the  insufficiency  of  an  additional  answer.    Accordingly,  it  was 

answer  must  In  tbe  first  instance  be  set  ruled  that  tbe  defect  was  eur^  and  that 

down  for  hearing  before  a  judg?  of  the  the   case   waa   ready   for  «   replication, 

court,  or  whether  they  might  be  referred  which  was  then  permitted. 

to  the  matter  at  once  and  on  some  other  ■■  John  D.  Park  A  Son*  Co,  o.  Bnien 

day  than  a  rule  day.     It  was  held  that  (1006)  147  Fed.  S84. 
the  exceptions  must  be  set  down   for 
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g  781.  Effect  of  Oremling  Exoeptioni. 

Where  exceptions  to  the  sufficieocj  of  an  answer  are  overruled  and 
the  answer  is  adjndged  sufficient,  the  plaintiff  has  a  right  to  put  in  a 
replication  and  proceed  to  a  trial  on  the  merits,  and  neither  the 
circuit  court  nor  the  supreme  court  has  the  power  to  deprive  him  of 
this  right*' 

§  782.  Prooednre  Wben  Ezoeptioiu  Surtidiied. 

An  answer  being  adjudged  insufficient,  the  defendant  will  bo 
ordered  to  answer  further,  and  to  put  in  a  full  and  complete  answer, 
and  upon  bis  refusal  or  failure  to  do  so  the  bill  will  be  ordered  to 
be  taken  as  confessed  as  to  the  matter  concerning  which  exception 
was  taken ;  ^  or,  under  equitj  mle  64,  the  plaintiff  can  have  the 
defendant  attached  as  for  contempt  and  held  in  custody  until  a  suf- 
ficient answer  is  filed, 

Exceptions  to  an  answer  being  sustained  a  second  time  on  sub- 
stantially the  same  ground  as  before,  the  court  will  impose  costs,  to 
be  followed  by  harsher  measures,  such  as  contempt  proceedings,  if 
the  defendant  persists  in  his  refusal  to  answer  fully.^* 

§  783.  Defenduit't  Further  Antwer. 

A  defendant  who  is  ruled  to  answer  further  on  one  exception 
referred  to  a  master,  need  not  answer  until  other  exceptions  taken  at 
the  same  time  by  the  plaintiff  to  the  sufficiency  of  the  answer  are 
determined, 

WtllM  V.  Terrj/  (IBM)  98  Fed.  8:  An  kDBwer  being  f)l«d  the  plaintiff  excepted 
for  inaulficieiicy.  The  exceptioni  were  referred  to  the  master,  one  being  sub- 
tained,  the  othen  overruled.  Tbe  detendtint  took  do  exception  to  the  ruling  of 
the  master,  but  the  plaintiff  did.  Tbe  defendant  was  of  course  Iiound  to  answer 
the  matter  as  to  which  tbe  exception  for  insuHiciene;  was  sustained,  but  it  was 
held  that  he  need  not  answer  to  this  until  the  exceptions  of  the  plaintiff  to 
the  ruling  of  tbe  niaster  had  been  disposed  of ;  for,  haply,  if  those  exceptions 
were  overruled  by  tbe  court,  the  defendant  would  also  be  required  to  answer 
further  to  other  matters,  and  there  was  no  propriety  in  requiring  him  to 
answer  piecaneal. 

■  I  In  re  Sanford  Fork  k  Tool  Co.  416;  Hale  r.  Continental  Ins.  Co.  (1884) 
(1B»6)    160   U.   B.   247,   2SB,   40  L.   ed.    20  Fed.  344. 

414,  417.  ■tKittredge      v.      Claremont      Bank 

■  i/m  re  Banford  Foric  t  Tool  Co.  (1846)  1  Woodb.  A  M.  244,  Fed.  Cas. 
(1800)  160  V.  &  247,  2Se,  40  L.  «d.  414,  No.  1SB6. 
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Exceptions  to  Unicom  ^fuw. 

i  784.  ZffMt  of  WalTiBB  OttlL 

Throughout  the  preceding  discussion  we  hsve  aaetimed  that  the 
answer  to  be  dealt  with  is  the  ordinary  sworn  aniwer.  We  are  now 
to  consider  the  extent  to  which  the  practice  abovB  stated  may  require 
modification  when  the  answer  under  oath  is  waived  in  the  bill  in 
accordance  with  the  equity  rule."*  The  qucsticm  now  to  be  answered 
is  this:  Is  an  answer  subject  to  exceptions  for  insufflclency  where  the 
o«th  ia  waived  i  Or,  put  in  {mother  way,  in  the  dq^  of  the  defendant 
to  make  i  full  and  oomplete  nswer  to  vvery  awteiial  all^ation  tind 
interrogatorj  in  my  wIh  af  ected  \ij  tb*  ^mqsttiaMe  that  tbe  oath 
ii  waived  1  One'i  fint  impreaiea  en  coDsideri^f  Hua  problem  will 
probably  be  that,  in  poiat  of  prin«ipl«,  as  unavern  answer  aaiuat  be 
anything  more  than  a  ra«re  jjeading.  Waiving  the  oath  would  asem 
necessarily  to  have  the  effect  of  taking  out  of  th«  oaae  everything  that 
ia  at  all  dapendoAt  upon,  or  oonnwt«d  vith^  tbe  prinoiple  cuf  dis- 
covery. In  this  view  an  unsworn  anawer  ia  not  subject  to  exceptions 
for  ioaufficieney.  Even  though  an  unsworn  anawer  contains  only  a 
general  traverse,  the  plaintiff  has  no  power  to  force  tbe  defendant  into 
a  fuller  and  more  satisfactory  answer;  for  having  waived  the  oath, 
he  has  waived  the  right  to  compel  the  making  of  admissions  favor- 
able to  his  own  cause.  Equity,  it  may  be  said,  has  always  enforced 
discovery  in  behalf  of  the  plaintiff,  but  this  was  only  upon  tbe  condi- 
tion that  the  defendant's  anawer  should  be  evidence  in  bis  favor 
as  well  as  in  tbe  plaintifTs  favor,  and  now  if  the  answer  is  to 
be  deprived  of  its  evidentiary  value  in  favor  of  tbe  defendant,  tbe 
defendant  should  no  longer  be  compelled  to  make  any  admissions  at 
all.  This  view  is  reflected  in  the  equity  practice  of  several  of  the 
state  courts  of  chancery." 

§  78S.  practiM  in  Federal  Covrta  aa  Affected  b;  Equity  Rule. 

The  objection  to  this  line  of  reasoning,  so  far  as  the  federal  courts 
are  concuned,  is  that  tbe  equity  rule  authorizing  the  plaintiff  to 

*<>Equi^  Rule  41,  M  unended  at  De-  Chunberlin   (1845)   11  Paize  643;  C«r- 

cerober  Tenn,  ISTl,  13  WaU.  zL;  20  L.  penter  c.  Benaon   (1847)    i  Suidf.  Cli. 

«d.  014.  406;   HArrington  c.   H&rrington    (1S80) 

tiOoodwln  V.  Bishop  (IB031   I4Q  111.  16  R.  I,  341,  6  Atl.  602;   SUrkweathrr 

421,  34  N.  B.  4T;  Ward  c.  F(«k   (1873)  v.  WDIUihb   (1898)   21  R.  1.  65,  41  Atl. 

114   Maw.    121;    Badger   O.   McNamara  1,003;  Sheppard  r.  Aken  (1873)  1  Teon. 

(1877)    123  Maw.    117.   130;   Morris   v.  Ch.  326. 

MiTris  (18(13)  3  Mich.  171;  Fish  t>.  Mil-        The    New    York    (feclBlonB   «re   Iwaed 

ier    0^34)    5  Paige  2fl;  McCormfek  v.  upon  an  equity  rule  which  exprenlr  pro- 
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vinive  ihe  ^eteadint's  oath,  in  statiqg  the  effect  of  an  iinswom 
answer,  merely  eajB  that  it  shall  not  be  evidence  in  the  defendant's 
favor.  This  in  a  measure  defines  the  results  of  waiving  the  oath 
and  hy  implication  n^atives  the  idea  that  waiving  the  oath  shall 
have  the  further  effect  of  excusing  the  defendant  from  answering 
fully.  Moreover  there  is  nothing  in  this  rule  to  len<}  countenance  to 
the  idea  that  in  authorising  the  plaintiff  to  waive  the  defendant's 
oath,  the  supreme  court  meaat  to  repeal  the  provision  of  equity  rule 
40  which  declares  that  the  defendant  must  give  discovery  on  any 
and  every  statement  of  the  t>iU(  though  no  particular  int^rTOgatories 
baaed  on  syflh  stat^nj^t  fn  dttticfced  t»  ^^  tftU.*^ 

§  786.  Other  ContidentioM, 

But  even  ui^a  ircm  t^  woi'diaf  of  the  Aquity  ml«.  wlii«li  w^uld 
seetm  to  be  eopolitsiva,  there  wn  othw  capnifonitioiu  militatiog 
against  the  risw  netftd  ah»v«  41  fffevailiitg  is  tb«  courts  of  equity  of 
some  of  the  states.  That  an  unswora  aaavw  is  a  n>epe  pl^diog  is 
certainly  in  «  meaaure  tme,**  yet  it  by  no  raaaoa  follows  that, 
considered  as  a  mere  pleading,  socb  m  antwev  may  ncit  be  subject  to 
exoeptiona  for  insufficienoj.  What  should  now  go  into  an  answer 
considered  aa  »  mere  pleading  may  well  be  very  different  from  what 
would  have  been  necewtry  to  put  in  if  theve  had  never  been  an^'thing 
in  the  answer  but  matter  of  pleading.  In  the  development  of  the 
answer  aa  a  pleading,  the  prinoiple  of  discovery  haa  exerted  an 
influenee  that  must  constantly  be  taken  into  acwunt  We  have  seen  in 
another  connection  that  a  general  traverse  waa  never  adequate  in 
praotioe,"*  even  considering  the  anawer  as  a  nteve  pleading,  and  there 
is  no  reason  to  snppose  that  waiving  the  oath  has  changed  the  law 
pn  this  point  The  view  that  a  defendant  need  not  answer  fully  to  all 
the  alieg^tions  of  the  bill,  when  the  oatb  ia  waived,  presupposes  a 
theoretical  separation  of  th^  t^o  (different  elements  ot  the  answer 
whicb  in  |aot  bas  pQt  tK>en  e^ted-  Atutract  theory  niUSt  here  yield 
to  considerations  baaed  on  history  and  actual  practice. 

One  of  the  strongeat  ar^omenta  in  favor  of  oompdling  defend- 
ants to  anawer  fully,  thoi^  the  oath  Is  waived,  is  found  in  the  con- 

vl4«s  tb&t  M  foavnt  ituAl  not  be  ivb-  ducM  th«  ancwer  to  n  o}ra,6iog.   TiUing- 

Ject   to   ac«ptiqi^   where,  the   oatU    is  haat  r,  Chaee  (1903)   121  Fed.  i3S.    See 

alved.    Se«  fiat$»  feieta\  gqnity  Pro-  Uuion  Bank  r.  Geary  (18311  S  pe*.  W, 

ore.  131.  112,  8  L.  etl.  (M;   I'atteraon  V-  Gaines 

*■  Jifia.   Is   thf   i^ect   of   iht   amfnd-  (1848)  6  How.  588,  IZUfA.  fi68:  Huot- 

ment  oi  Deoember  ISfiO  to  KqijXts  Rule  ington  r,  aaundera  (18ST)  lijaiLd.a0. 

«.  30  L.  ed.  682. 

(1  Waiving  tbe oath  Of  a  defendant  le-  *•  See  anta,  ^  741. 
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fiideration  of  practical  convenience.  By  forcing  the  defendant  into 
detailed  statementa  the  field  of  inquiry  into  the  facts  is  often  con- 
siderably narrowed  and  the  scope  of  the  ueceaaarj  proof  much  circutn- 
seribed.  This  ia  very  desirable  in  the  prosecution  of  suits  in  the  fed- 
eral courts  of  equity,  for  the  constant  tendency  of  the  practice  in 
those  courts  has  been  to  encumber  the  record  with  vast  piles  of  proiif 
alHjut  irrelcvaut  as  well  as  relevant  matters.  In  this  state  of  affairs, 
iho  courts  cannot  afford  to  overlook  any  Intimate  means  of  narrow- 
ing the  scope  of  the  proof.  The  rule  requiring  the  defendant  to  make 
full  disclosures  is  perhaps  not  a  very  efBcacious  means  to  this  end; 
but  as  it  has  some  tendency  in  this  direction  it  should  not  be  abrogated. 

§  787.  Prendling  Dootrine  in  Federal  Conrti. 

In  conformity  with  the  view  presented  above  it  is  generally  held  in 
the  federal  courts  that  a  defendant  must  answer  fully  every  material 
ftllc^tion  of  the  hill,  though  the  oath  is  waived,""  though  autJiority 
is  not  wanting  to  the  contrary,** 

In  the  later  decisions  a  distinction  is  dra^m  between  t£e  alle- 
gations of  the  bill  and  intem^tories  attached  to  the  bilL  If  an 
answer  under  oath  is  waived  and  the  defendant  puts  in  an  answer  that 
fully  responds  to  all  the  material  allegations  of  the  bill,  be  may  ignore 
and  refuse  to  answer  interrogatories  filed  with  the  bill  The  waiver 
of  the  oath  deprives  the  plaintiff  of  the  ri^t  to  insist  on  discovery  as 
incident  to  the  answering  of  the  interrogatories.*^  This  proposition 
seems  to  the  writer  to  embody  a  fair,  thou^  not  a  necessary,  dis- 
tinction, and  it  may  be  considered  good  law.  Waiving  the  oath  does 
not  relieve  the  defendant  from  responding  fully  to  the  alle^tions  of 
the  bill ;  but  interrogatories  are  not  allegations  at  all.  "  An  inter- 
rogatory propounds  a  question,  and  neither  at  common  law  nor  in 
equity  can  an  issue  be  framed  upon  a  mere  question,"  "  Intei^ 
rogatories  cannot  be  propounded  to  be  answered  otherwise  than  upon 
oath."  "'     However,  there  are  a  number  of  cases  from  the  federal 

»iJohn  D.  Park  k  Son  Co.  v.  Bruen  ••TillinghMt   P.   Chace    (1903)    121 

(1906)    14T  Fed.  BS4;  Victor  O.  Bloede  Fed.  430;  U.  S.  c.  McLaughlin    (1S8S) 

V.  Carter  (1900)  14S  Fed.  127;  National  24  Fed.  823.    Compare  Field  v.  HaatEngs 

Hollow    Brake    Co,    r.    Interchangeable  (1895)  06  Fed.  279. 

Brake  Beam  Co.    (1897)    83   Fed.  E6;  "Victor    G.    Blonde    Co.    c.    Carter 

Whittonore   V.   Patten    (1897)    81    Fed.  (1906)    148  Fed.   127;  John  D.  Park  ft 

G2T:    Uhlmann   v.   Brewing   Co.    (1S90)  Sons  Co.  c.  Bmen  (1906)   14T  Fed.  884; 

41  Fed.  369;  Oamewell  Fire- Alarm  Tel.  McFarland  o.  SUte  Sav.   Bank   (1904) 

Cto.  o.  Mayor  etc.   (1887)   31  Fed.  312;  132  Fed.  39. 

Colgate  V.  Compagnle  Trancatie  (188S)  >*TillinghaBt  v.   Chaee    (1903)    121 

23  Fed.  82.  Fed.  43S. 


§  787]  THE  ANSWER.  477 

courtB,  holding  that  interrogatories  must  be  answered  where  the  oath 
is  waived  with  the  same  particularity  as  if  the  answer  were  under 
oathi  '*  but  these  are  not  the  latest  decisions, 

••  UUnuuiD  V.  Arnholt  etc  Co.  (1890)  u  exhibits  to  the  bill.    It  wu  held  that 

41  Fed.  369;   Slater  f.  Banwell    (1SQ2)  exceptions  for  insufficiency  would  lie  for 

60     Fed.     ISO;     PIsTford     0.     Loclnrd  failure  to  snswer  such  question.     "This 

(1895)   OS  Fed.  870.  cause  being  againat  a  corporation  only. 

In  National  et«.  Brake  Beam  Co.  v.  In-  an  answer  under  oath,  even  if  not  waived 

terchangeable  Brake  Beftm  Co.  (1B9T)  83  by  the  bill,  could  not  have  been  required. 

Fed.  26,  the  plaintilT  aon^t  an  injnno-  Corporatione  aniwer  undrr  the  aanction 

tion  against  the  infringnneiit  of  a  pat-  and  solemnitj'  of  their  seals  ool;;  but, 

eat  and  an  accounting  for  prottts.     The  whether  defendants  answer   under  oath 

oath  was  waived,  but  a  Bpeoiflc  intcrrog-  or   under   corporate   seals,   when   oatha 

atory  was  pnt  inquiring  whether  or  not  are  waived  thej  are  required  to  answer 

the    defendant    had    manufactured    and  fulljr  on  every  material  issue," 
sold  certain  brake-beams  like  thoae  Itled 
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Iasv£  ^fade  by  BepKcation. 
%  788.  Keplicatioii  Ntceuaiy  to  Fat  Cause  at  Zuoe. 

Issue  upon  the  answer  is  made  by  the  filing  of  a  replication  thereto 
by  the  plaintiff.  A  rcplicQtion  is  required  in  every  case  where  the 
answer  is  not  excepted  to,  or  where  it  is  excepted  to  but  is  adjudged 
sufficient,  and  the  plaintiff  does  not  wish  to  set  the  cause  for  hearing 
on  bill  and  answer.  The  replication  is  a  formal  pleading  merely,  but 
478 
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the  formality  is  one  required  hj  the  ancient  practice  of  the  conrt  of 
chancery,  and  it  has  not  been  diepeoaed  with  in  the  federal  courts  of 
equity.  A  state  statute  abolishing  replications  in  equity  has  no 
effect  upon  the  practice  of  the  federal  courts.^ 

g  78B,  Otiund  ud  Sptoial  Bepliwtioiu. 

The  replication  to  the  answer  is  borrowed  from  the  eommon-law 
practice,  and  originally  replications  in  equity,  as  at  law,  were  either 
general  or  special.  The  general  replication  controverts  the  answer 
in  general  terms  and  operates  to  make  a  general  issue  on  the  truth 
.  of  the  facts  stated  in  the  answer.  The  special  replication  sets  up  new 
matter  by  way  of  avoidance  of  the  facta  stated  in  the  answer. 

§  790.  Abolition  of  Speoial  Replioatiau. 

The  special  Replication  has  long  been  disused  in  eqnfty  owing  to 
the  fact  that  every  attempt  to  carry  the  special  pleadings  further 
than  the  ansVer  was  found  to  be  productive  of  confnsion.  The 
engrafting  of  a  series  of  common-law  pleadings  on  two  busal  pleadings 
(the  bill  and  the  answer)  that  are  drawn  on  principles  very  different 
from  those  in  accordance  with  which  pleadings  at  law  are  drawn  evi- 
dently did  not  hare  a  very  happy  result."  Equity  rule  43  expressly 
provides  that  no  special  replication  to  any  answer  shall  be  filed,^  and 
this  rule  conforms  to  the  practice  that  had  been  previously  adopted 
in  the  English  chancery,  and  in  a  measure  by  the  supreme  court 
itself.* 

The  abolition  of  special  replications  does  not  abrogate  or  in  any 
way  modify  the  fundamental  principle  of  pleading  embodied  in  the 
rule  that  relief  cannot  be  granted  except  on  facts  duly  and  properly 
pleaded  in  the  record.  The  only  consequence  of  doing  away  with  the 
special  replication  therefore  is  that  in  every  case  where,  tiader  the 
rules  of  pleading  formerly  prevailing,  a  special  replication  would 
have  been  necessary  in  order  to  enable  the  plaintiff  to  avail  himself 
of  new  matter  in  avoidance  of  the  defense  set  forth  in  the  answer, 
he  must  now  amend  his  bill, 

I  Hill  V.  Hit«  (C.  C.  A,;  18B8)  »  C.       <  2  Dan.  Ch.  Pr.  3M.     Prior  to  the 

C.  A.  540,  6S  Fed.  268.  odopUon  of  the  eilrting  equity  rule  46, 

12  Dan.  Cb.  Pr.  38S;  Lftngdell,  Eq.  a  speoial   replication  muM  be  put   in 

PI.  I  87.  only  upon  l«ive  of  the  court.     Vnttier 

>  Mason    r.    Hartford    etc.    R.    Co.  V.  Hinde   (1833)    7  Pet.  252,  8  L.  ed, 

(18S2)   10   Fed.   334;    Blue   Ridge   et«.  675. 
Co.  r.  Flc^d-Joaee   (1886)   26  Fed.  817. 
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§  791.  Amended  Bill  Setting  Up  Hatter  of  Special  Be^eatioB. 

In  such  an  amendment  the  plaintiff  adds  a  statement  to  the  effect 
that  (he  defendant  relies  on  the  particular  defoue,  and  a  further 
statement  that  the  defense  is  rendered  ineffectual  by  the  matter  in 
avoidance  which  the  plaintiff  thereupon  fullj  sets  out.  Of  course  if 
tiie  plaintiff,  at  the  time  of  the  filing  of  the  bill,  ia  apprised  of  the 
fact  that  tbe  defendant  will  probablv  relj  on  a  particular  defense 
that  will  require  new  matter  to  be  set  up  in  avoidance,  it  is  better  for 
the  plaintiff  to  anticipate  the  defense,  in  the  narrative  or  stating  part 
of  his  bill,  and  there  to  set  out  tbe  necessary  matter  in  avoidance.' 
But  if,  as  often  happens,  the  plaintiff  first  discovere  from  the  answer 
that  he  must  rely  on  new  matter,  it  thereupon  becomes  necessary  for 
him  to  apply  to  tiie  court  for  leave  to  amend  tbe  bill."  Such  an  appli* 
cation  will  be  granted  with  or  without  the  payment  of  ooata,  aa  the 
court  in  its  discretion  may  direct^ 

If  tbe  defendant's  special  def^ise  has  not  been  anticipated  in  tbe 
bill  and  no  amendment  is  made,  the  plaintiff  cannot  have  the  benefit 
of  new  matter  in  avoidance  of  tbe  answer,  no  issue  being  made  on 
such  new  matter.  The  general  replication  will  not  suffice.'  It  re- 
sults that  an  amendment  to  tbe  bill  is  necessary  in  such  cases. 

Piatt  V.  Tatlier  (183S)  0  Pet.  40S,  g  L.  ed.  1T3:  To  a.  bill  to  enforce  a  eon- 
vejanoe  of  the  leg&l  title  to  Und  the  defendant  let  up  the  atatuto  of  linitationa 
of  Ohio  aa  a  bar.  The  plaintiff  relied  on  an  exception  to  the  statute  in  r^ard 
to  pertotu  abMnt  from  the  state.  But  the  bill  had  not  anticipated  thla  defenae, 
and  bence  facta  were  not  atat«d  in  tbe  bill  to  bring  the  plaintiff  within  the 
exception.  No  amendment  wa«  made  to  the  bill  after  aniwer,  and  tbe  plaintiff 
merely  filed  the  general  replication.  It  was  held  that  the  plaintiff  oould  not 
have  tbe  benefit  of  the  exception  in  the  statute.  Raid  Story.  J-.  "It  ia  said 
that  there  Is  complete  proof  in  tbe  eaiue,  to  establish  such  non-residence  and 
absence.  But  tbe  difficulty  i»,  that  the  non-residence  and  abaence  are  not 
cbaTfted  in  the  bill,  and  of  course  are  not  denied  or  put  in  issue  hj  the  answer: 
and  unless  they  an  so  put  in  issue,  tbe  oonrt  can  take  no  notice  of  tbe  proofs: 
for  the  proofs  to  be  admissible  must  be  founded  upon  some  allef(atlons  in  tbe 
hill  and  answer.  ...  If  the  statute  of  limitations  is  relied  on  as  a  bar.  tbe 
plaintiff,  if  be  would  avoid  It  by  any  exception  In  the  statute,  must  explicitly 
Mtg6  it  in  bis  bill,  or  specially  reply  it;  or,  what  Is  the  modem  prartice. 
ftmend  his  bill,  if  it  oontain*  no  suitable  allegation  to  meet  tbe  bar." 

t  Equity  Rule  21.  t  Equity  Rule  45. 

■  Miller   c.   liTIn^re    (1S32)    8   Pet       •  Hill  «.  Hite    (C.  C.  A.;   189S)    85 
«).    B    L.    ed.    320;    Mason    r.   Hartford    Fed.  268,  es  C.  C.  A.  H». 
etc,  R,  Co.   II8S2)   10  Ff^.  S34:  Dnpontl 
p.    Mussy    (1881)    4    Wash.    C.    C.    128, 
Fed.  Gas.  No.  4,186. 
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§  792.  Snpplemutal  Bill  Setting  Up  Jhtter  of  Special  Repliottion. 

If  the  new  matter  has  arisen  since  the  filing  of  the  original  bill  the 
plaintiff  may  set  up  that  matter  in  a  supplemental  bill,  provided  the 
record  is  otherwise  in  condition  to  permit  of  the  filing  of  audi  bill.* 

g  793.  Fleadingi  Subsequent  to  Beplioation. 

Under  the  former  system  of  pleading  a  defendant  had  a  right  to 
put  in  a  special  rejoinder  to  a  special  replication,  if  be  thought  fit 
to  do  bo;  and  the  pleadings  might  proceed  even  further  than  the 
rejoinder.  The  abolition  of  the  special  replication,  however,  bad  the 
result  of  terminating  the  pleadings  with  the  general  replication ;  and 
accordingly,  in  the  practice  of  the  federal  courts,  the  cause  is  effectu- 
ally at  issue  when  the  general  replication  is  filed.'** 

In  the  English  chancery  the  cause  was  not  considered  at  issue 
upon  the  filing  of  a  replication.  A  formal  subpoena  to  rejoin  had  to 
be  issued,  and  the  service  of  this  subpoena  put  the  cause  at  issue.*  ^ 

g  794.  Inne  Kade  by  Oeneral  Beplioation. 

The  purpose  of  the  general  replication  is  to  pnt  in  issue  all  the 
facta  stated  in  the  answer  ooostdered  as  a  defensive  pleading  and 
this  it  effectually  does.  After  a  r^lication  is  put  in  the  defendant 
cannot  at  the  hearing  have  the  benefit  of  a  defense  set  up  in  the 
answer,  unless  be  proves  it  or  the  plaintiff  admits  it.  The  rule  has 
been  stated  to  be  that  the  replication  denies  eveiy  allegation  in  the 
answer  not  responsive  to  the  bill."  This  proposition  is  perhaps  tech- 
nically true  in  a  certain,  aspect  of  the  matter,  but  it  is  somewhat 
misleading.  Practically,  it  ie  more  correct  to  say  that  the  replication 
puts  in  issue  all  of  the  issuable  facta  in  the  answer,  whether  respon- 
sive or  unresponsive. 

§  790.  Defeats  Waived  by  Beplioation. 

The  filing  of  a  replication  admits  the  sufSciency  of  the  answer  in 
respect  to  the  matter  of  discovery,  and  the  plaintiff  cannot  thereafter 

I  Vattler  v.  Hinde  (183S)  7  PeL  Wi,  n  1  Smith  Ch.  Pr.   ftd  ed.)  33S.    In 

ST4,  8  L.  ed.  «7S,  eu.  Pernio.  Butler  <180I]  Wall.  (U.  S.)  4, 

""In    »U   ctxet   where   the    senerml  Fed.   Cu.   No.   10,031,   the   lubpoeiui   to 

repMcAtloi)   It  Bled,  the   caum  shmll  b«  rsjoin  VM  allowed, 

deemed,  to  all  Intents  and  purpows,  at  i*  Humes  e.  Semege  (1877)  H  U.  B, 

Uaiw,  vitbout  an;   rejoinder  or  other  82,  M  I<.  ed.  01, 
pleading  on  sltbsr  Aide."    Equity  Rule 

Bq.  Prac.  Vol  I.— 31, 
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bring  in  exceptions  for  insufficiency  of  the  answer."  Mere  irre^- 
laritiea  and  informalitiee  in  the  answer  are  also  waived  by  filing  a 
replication.'* 

Bequisites  of  Beplieation. 
g  786.  Form  of  BepUoation. 

In  form  the  g^meral  replication  needs  to  contain  merely  a  formal 
traverse  and  joinder  of  issae  npon  the  defensive  aU^^tions  of  the 
answer.  It  should  be  expressed  in  words  to  the  following  effect :  For 
replication  to  the  answer  of  the  defendant  C  D  in  this  cause,  comes 
the  plaintiff  A  B  by  his  solicitor  and,  reserving  to  himself  tJie  benefit 
of  all  proper  admissions  and  disclosures  contained  therein,  joins  issue 
upon  said  answer  and  every  allegation  thereof ;  and  this  replicant  is 
ready  to  prove  all  the  matters  contained  in  bis  bill  aa  this  honorable 
court  may  direct. 

A  satisfactory  replication  coold  no  doubt  be  drawn  even  more 
briefly.  The  complicated  old  form  contained  in  the  books,  with  its 
unintelligible  inversions  and  meaningless  reservations,  may  safely 
be  laid  aside.  The  continued  use  of  it  is  due  to  the  fact  that  the 
filing  of  the  replication  is  a  formality  usually  left  to  subordinates  or 
to  the  clerk. 

§  797.  Insufficient  Qenenl  Beplieation. 

If  the  replication  fails  to  traverse  all  the  averments  of  the  answer, 
it  cannot  be  treated  as  a  general  replication  at  all ;  and  if  the  causa 
is  heard  on  bill,  answer,  and  replication,  Uie  matters  not  traversed  by 
the  replication  must  be  taken  as  admitted,"  for  as  to  these  the  case 
stands  as  if  it  were  heard  on  bill  and  answer  only  and  not  on  bill, 
answer,  and  replication.  In  such  case  the  plaintiff  should  not  allow 
the  cause  to  proceed  to  a  hearing,  but  should  ask  leave  to  file  the  osual 
general  replication. 

I  798.  Surplusage  in  BepUottioiL 

A  replication  containing  the  essential  qualities  of  a  general  replica- 
tion will  be  sustained  as  sucb,  although  it  also  contains  new  matter 
which  would  be  appropriate  for  a  special  replication  provided  such 

11  No.  63,  Lord  Baoon'i  Ordinuwes.       nDupontl  v.  MoHv  (1821)  4  Waalu 
"McGoTrmy  i:  O'Connor    (1888)    31  C.  C.  128,  IW,  Cm.  No.  4,lBi, 
P-C.A.  lU,OTFed.6«a.  
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form  of  pleading  were  in  use.    The  new  matter  will  bete  be  treated 
BB  snrplusage.^' 

g  799.  Titie  and  Sipabart  to  BepUottiinL 

The  replication  should,  like  an  answer,  be  entitled  with  the  appro- 
priate heading  in  order  to  identify  it  with  the  particular  cause  to 
which  it  belongs.*'  It  should  also  be  signed  bj  the  solicitor  of  the 
plaintiff  or  bj  the  plaintiff  himself,  where  the  latter  appears  in 
person.'®  Aa  long  aa  the  replication  is  considered  uecpssary  to  com- 
plete the  pleadings  and  make  up  an  issue,  albeit  the  step  is  purely 
formal,  the  signature  of  the  plaintiff's  solicitor  or  the  signature  of 
the  plaintiff  should  be  affixed,  in  order  to  show  that  the  pleading  ia 
filed  by  authority," 

§  800.  Time  to  Pile  Beplioation. 

The  time  within  which  the  plaintiff  is  required  to  put  in  his 
replication,  aa  deduced  from  equity  rule  66,  may  be  defined  thna :  If 
the  answer  has  been  excepted  to  for  insufficiency,  and  the  court  has 
adjudged  the  same  to  be  sufficient,  or  if  the  court  has  adjudged  the 
answer  insufficient  and  a  good  answer  has  been  filed  in  obedience  to 
the  order  of  the  court,  then  the  replication  must  be  filed  on  or  befoi-o 
the  rule  day  next  succeeding  that  on  which  the  answer  was  adjudged 
sufficient  or  on  which  the  sufficient  answer  was  forthcoming.  On  the 
other  hand,  if  no  exceptions  for  insufficiency  are  brought  in,  the 
plaintiff  must  reply  on  or  before  l^e  rule  day  next  succeeding  that  on 
which  the  answer  was  filed.  In  other  words,  the  period  for  takinfi; 
exceptions  does  not  count  unless  the  exceptions  are  actually  taken.'" 
It  has,  however,  been  held  by  the  circuit  court  of  appeals  of  Uie  eighth 
circuit  that  equity  rule  66  is  to  be  so  interpreted  as  to  allow  a  period 

II  Wren  v.  Spencer  Optical  Wg.  Co.  No.   II   of  Rules  of  areult  0>urt  for 

(1879)  S  Bann.  A  Aid.  61,  Fed.  Cm.  No.  Northern  DUtriet  of  CallfonU. 
18^62.  11  Mr.  Dwilell  cites  authority  to  the 

112  Dan.  Ch.  Pr.  3S8.  effect  that  the  tinutiire  of  eounwt  ia 

i(A  replication  I>  piobablj'  a  ^ead-  required  to  a  replication  only  when  ft 

ii^  within  the  meaning  of  the  follow-  is  special  and  not  when  it  Is  ftenrral. 

ing    rnle:      "Every    pleading    shall    be  2  Dan.  Ch.  Pr.  3SS.     We  anrmifip  thnt 

signed  by  or  with  the  name  of  the  si-  this  will  not  anthorlie  dispensinft  with 

tomey    or   solidbir    of   record,   except  the  sisnature  of  the  tolieitor  nnder  the 

where  the  party   haa  appeared  in   per-  federal  practice. 


1  wbich  caee  the  paper  shall  be  ><>Heyman  r.  Uhlman  (1888)  S4  Fed. 
Hgueu  by  such  party;  and  every  plead-  686;  Sayles  v.  Erie  Ry.  Co.  (1879)  Fed. 
lug  shall  have  legibly  Indoraed  thereon  Cas.  No.  12,418;  Robinson  ti.  Randolph 
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of  two  rale  days  after  the  filing  of  the  answer,  before  a  plaintiff  is 
in  default  for  failure  to  file  his  replication.  The  first  rule  da;  period 
ie  flTaitable  for  the  taking  of  exceptions,  and  the  case  remains  opeo 
for  Boch  purpose  whether  exceptions  are  actually  filed  or  not  After 
that  period  is  gone,  another  rule  day  must  pass  before  the  case  can  be 
dismiased  for  want  of  replication."  We  are  unable  to  see  that  this 
is  the  correct  interpretation  of  the  rule. 

The  limit  of  time  for  filing  a  replication  is  not  shortened  by  the 
circumstance  that  the  defendant  puts  in  bis  answer  before  the  rule 
day  at  which  such  answer  is  required.  The  time  within  i^cb  the 
replication  ie  to  be  filed  is  computed  from  the  rule  day  at  which  the 
answer  must  be  put  in  and  not  from  an  earlier  rule  day." 

g  801,  Separate  BepUoatioiu  to  Separate  Aniwen. 

If  two  or  more  defendants  answer  separately,  each  answer,  upon 
coming  in,  must  be  replied  to  within  the  proper  time  without  refer- 
ence to  the  state  of  the  pleadings  as  regards  the  other  defendant  or 
defendants.  Any  one  whose  answer  is  sufficient  has  a  ri^t  to  have 
the  catise  brought  to  issue  as  to  him,  bo  that  be  may  proceed  to  take 
testimony.  Any  embarrassment  that  might  result  to  the  plaintiff 
from  this,  in  respect  to  the  taking  of  his  proof  against  such  d^oid- 
ants,  can  be  obviated  by  a  proper  order  extending  his  time." 

Want  of  Replication. 
§  808.  Senlt  of  FlaintilTs  Failizre  to  Beply. 

Under  the  present  practice  the  plaintiff  is  bound,  npon  penally  of 
the  dismissal  of  his  suit,  to  file  his  replication  within  the  time  limited 
by  the  rule;  and  the  defendant  does  not,  as  formerly,  have  to  leave  a 
"  rule  to  reply  "  with  the  clerk,  before  getting  the  benefit  of  the  plain- 
tiff's default.'*  Equity  rule  66,  prescribing  the  practice  now  to  be 
followed  in  ease  of  plaintiff's  failure  to  file  his  replication  in  the 
required  time,  says  that  upon  such  default  "  the  defendant  shall  be 
entitled  to  an  order,  as  of  coiirso,  for  a  dismissal  of  the  suit ;  and  the 
suit  shall  thereupon  stand  dismiseed,  unless  the  court  or  a  judge 

■  1  Hendrlckson  v.  Bradley  (C.  C.  A.;  which  to  reply  after  the  uumr  was 
1806)  29  0.  C.  A.  303,  BS  Fed.  608.  filed,  and  eren  then  Uw  defendant  was 

■  *  Heyman  c  Uhlman  (lB68t  34  Fed,  not  entitled  to  an  order  of  dinnlMal  uo- 
6B6.  til  he  had  left  with  the  clerk  a  rule 

>*  Coleman  v.  Martin  (18S8)  6  to  reply,  after  the  expiration  of  which 
Blatctif.  Wl,  Fed.  Cas.  No.  S,9H.  the  suit  could  be  dfsroiMed  vitfa  eotta. 

*•  Under  tbs  earlier  practice  the  Brent  t;.  Venable  (1S27)  3  CnUQCh  C.  C, 
plaintiff  was  ^ven  aizfy  daya  within  287,  Fed.  Ca«.  No.  1342. 
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thereof  shall,  upon  motioD,  for  cause  shown,  allow  a  replication  to  be 
filed  nunc  pro  tune,  ihe  plaintiff  aubmitting  to  speed  the  cause,  and 
to  such  other  terms  as  may  be  directed." 

It  will  be  noted  that  under  this  rule  the  defendant  is  entitled  to 
his  order  for  a  diamlBMl,  if  the  replication  is  not  timelj  filed.  If 
he  fails  to  take  advantage  of  the  situation,  and  docs  not  procure  the 
order  of  dismissal,  the  plaintiff  can  of  course  file  his  replication  after 
the  normal  period  for  the  taking  of  this  step  has  elapsed.  The 
defendant  cannot  take  advantage  of  it  thereafter,  because,  by  failing 
to  have  the  suit  dismissed,  he  must  be  considered  to  have  waived  his 
technical  advantage.  Certaiulj  if  a  replication  is  filed  after  the  time 
described  by  the  mle,  but  before  an  order  of  dismissal  has  been  pro- 
cured, it  is  within  the  discretion  of  the  court  afterwards  to  order  the 
replication  to  stand.'" 

If,  before  a  motion  to  dismiss  is  entered,  the  plaintiff  sets  the 
cause  for  hearing  on  bill  and  answer,  the  want  of  replication  becomes 
immaterial,  and  the  plaintiff's  bill  is  no  longer  subject  to  dismissal 
on  that  score  but  must  be  heard  on  bill  and  answer.'^ 

A  replication  filed  after  some  of  the  proof  had  been  taken  has  been 
held,  on  appeal,  to  have  been  filed  in  time,  no  objection  having  been 
made  in  the  court  below.  The  statute  of  jeofails  would  also  be  a  suf- 
ficient warrant  for  sustaining  the  replication  in  this  situation.^' 

%  803.  Order  Disminiiv  Bill  for  Want  of  Heplioatioii. 

The  order  dismissing  the  bill  for  failure  to  file  a  replication  is 
entered  in  the  clerk's  oSGce  by  the  clerk  without  the  intervention  of 
the  judge.  It  is  an  order  as  of  course.''  But  if  the  matter  is  brought 
before  the  court  by  a  formal  motion  to  dismiss,  it  is  not  bad  practice. 
If  this  is  done,  the  plaintiff  can  then  resist  the  moticm  by  showing  an 
excuse  for  the  delay  and  by  making  application  for  leave  to  file  a 
replication  nunc  pro  tunc.^* 

%  804.  Leave  to  File  Replioatioa  Nona  Fro  Tone. 

The  circuit  courts  should  be  liberal  in  permitting  replications  to 
be  filed  nunc  pro  tunc,  especially  when  the  application  is  timely  and 

iiFbebar   r.   Hajm    (1881)    6   Fed.  *<  RabinMn    v.    Satt«ilM    (1874)    » 

7S.  Bawy.  134,  Fed.  Cu.  No.  ll^MT. 

"Bentolda    v.    CrKwIordiville    Bank  "Robinson    v.    Randolpb     (ISTS)     4 

<186«)   US  U.  S.  40S,  28  L.  etl.  733.  Btuin.  k  Ard.  317,  Fed.  Cm.  No.  11.S63. 

iTCkmtnU  c.  Moor*  (1808)    6  Wall. 
299,  18  L.  ed.  786. 
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it  appears  that  no  delay  in  the  canse  can  thereby  be  occasioned."  In 
a  case  wbere  the  time  for  the  taking  of  proof  bad  not  passed  and  the 
cause  in  nattiral  course  could  hardly  have  been  reached  for  trial  on 
the  merits  before  the  fall  term,  it  was  held  to  be  error  for  the  circait 
court  to  refuse  penniasion  to  file  a  replication  when  application  was 
made  at  the  May  term.'* 

Tho  fact  that  negotiations  for  a  compromise  bare  been  pending 
between  the  parties  to  a  suit  is  a  sufficient  excuse  to  justify  the  court 
iu  allowing  a  replication  to  be  filed  after  the  proper  time  has  passed." 

§  805.  When  AppUntioA  Comet  Too  Late. 

All  applicalion  to  vacate  the  order  of  dismissal  and  to  allow  a 
replication  to  be  filcl  will  not  be  considered  unless  such  application 
is  iiiado  in  a  reasonable  time.  It  has  been  held  that  a  plaintiff  vrXut 
permits  five  years  tu  pass  during  which  time  the  cause  has  stood  dis- 
iiitsscd,  cannot  then  come  in  and  have  it  reinstated,  no  good  excuse  for 
the  delay  being  appareut.^'  Leave  to  file  a  replication  has  been 
refused  where  the  cause  had  been  net  for  hearing  on  bill  and  answer, 
ond  judgment  given  for  the  defendant.'*  But  by  the  better  practice 
it  is  permissible  for  the  court,  iu  the  exercise  of  its  discretion,  to 
allow  the  replication  to  be  filed  in  such  case.'** 

g  806.  Want  of  Beplieation  Waived  at  Hearing  on  Xeriti. 

To  go  to  final  hearing  on  bill,  answer,  and  proof,  without  any 
replication  at  all  having  been  filed,  is  irregular.  The  defect,  how- 
ever, is  not  BO  serious  but  that  it  may  be  waived;  and  it  is  waived  by 
going  to  the  hearing.^^  The  absence  of  formal  replication  to  an 
answer  is  of  no  great  consequence,  where  the  parties  have  taken  testi- 
mony as  if  the  general  replication  had  been  filed  and  no  motion  to 
dismiss  on  this  ground  has  been  made.  In  such  case  the  court  may 
proceed  as  if  the  replication  had  been  filed,  or  it  will  permit  one  to 
be  put  in  instanter." 


Baun.  &  Ard.  317,  Fed.  Cai.  No.  11,963.        «  Bullinger    v.     M&ckey     (1877)     U 

»  Hpndrickion  f.  Bradley   (C.  C.  A.;    Blatrhf.  355,  Fed.  Caa.  No.  2,126. 
181)8)  20  C.  C.  A.  30S.  85  Fed.  608.    But        KaSee  pati,  |  8S0. 
in  this  ca«e  the  circuit  oourt  of  appe&la        )«  Washington     R.     Co.     V.     Bradley 
refused    to    reverse    for    the    error,    be-    {1869}   10  Wall.  299,  10  L.  ed.  804. 
rauae  the  case  a«  it  came  up  on  Bpp<>al        )*  Jonen  r.   Brittan    (1872)    1   Wi>odn 
shnn-etl  ivant  of  merit.  607.    Fed.    Can.    No.    7,466;    Fischer    r. 

"  220,  4  B 

:  4,812. 
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On.  appeal  no  objection  can  be  taken  on  account  of  Hie  absence  of 
the  replication." 

Withdrawal  of  BtpUcaiion. 
§  807.  iMTe  of  Court  to  Witlidrtw. 

A  replication  may  be  withdrawn  by  the  plaintiff  in  order  to  amend 
hia  bill.  This,  however,  ie  not  permitted  except  upon  a  special  order 
of  the  courts  or  judge  of  the  court,  on  motion  or  petition,  after  due 
notice  to  the  adversary  party,  and  upon  proof  by  affidavit  that  the 
application  ia  not  made  for  vexation  or  delay,  or  that  the  matter  of 
the  proposed  amendment  is  material  and  could  not  with  reasonable 
diligence  have  been  sooner  introduced  in  the  bill,  and  upon  the  plain- 
tiff's submitting  to  aucb  other  terms  as  may  be  imposed  by  the  judge 
for  speeding  the  cause."  The  plaintiff  may  also  obtain  leave,  upon 
motion,  to  withdraw  hia  replication  in  order  to  set  the  cause  for 
bearing  on  bill  and  answer.'* 

§  808.  Withdrawal  by  Content. 

By  agreement  of  the  parties  a  replication  may  be  withdrawn,  or 
treated  as  if  it  were  withdrawn,  and  the  cause  heard  on  hill  and 
answer.*"  But  the  mere  setting  of  a  cause  for  hearing  on  bill  and 
answer,  after  a  replication  has  been  filed,  can  hardly  be  properly 
treated  aa  overruling  the  replication.*'  There  should  be  an  order  of 
court  allowing  the  replication  to  be  withdrawn,  or  a  formal  stipula- 
tion. 

iiNAtloDkl  Buik  D.  Innmnce  Co.  <•  BeMon  ft  Co.  v.  Goodman  (1006) 
(1881)    104  U.  S.  S4,  S8  L.  «L  fl93|    147  P«d.  887. 

Brown  p.  Pierce  (18W)  T  WalL  SOS,  19       'iThe  eontnn  iiuveatioo  in  Moon 
h.  ed.  134.  ti.  ^Iton  (1830)  lONTC.  (1  Der.  Eq.) 

■i  Equity  Rule  29.  439,  aeems  not  to  be  good  law  for  f ed- 

it 2  Dan.  Cb.  Pr.  380.  enU  <xnirta. 
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HEARINQ  ON  BILL  AND  AN8WEB. 

Katun  and  Ineidentt  of  Hearing  on  Bill  smf  AMwer. 

I  SN.  luting  Leg»I  SufficiBocy  of  Defeiue. 

810.  Escepttona  Do  Not  Reach  Question  of  Lfgsl  Sufficiency. 

811.  Demurrer  to  Aiuwer  Not  Recognised  Id  Equit;  Practiee, 

812.  Hearing  on  Bill  and  Aniwer. 

813.  How  Canae  Set  for  Hearing  on  Bill  and  Asawer. 

814.  DefecU  Waived  by  Heuing  on  Kll  and  Anawer. 
810.  Adniiaiona  of  Amwer. 

B16.  Anawer  aa  Evidence  lor  DeloDdant. 

817.  Abandonment  of  Hearing  on  Bill  and  Answer. 

618.  Hearing — Doeiimenta. 

810.  Decree  for  Plaintiff. 

820.  Decree  for  Defendant — DiaereUon  of  Court  to  Allow  Befdieaticm. 

Bearing  on  Bill,  Aiuwer,  and  Replieation. 

S21.  Hearing  on  Pleadings  without  Proof. 

822.  Resemblanoe  of  Such  Bearing  to  Hearing  on  Bill  and  Ajwwer. 

823.  Two  Mode*  of  Hearing  Diatiagniabed. 

824.  Setting  Cause  for  Hearing  on  Pteadinga. 

Nature  and  Incidents  of  Hearing  on  Bill  and  Anawer. 
§  809.  TMtiiLff  Lepil  SnflLoienoy  of  BefenM. 

We  have  now  seen  that  the  relevancy  and  materiaUty  of  the  aver- 
ments of  an  answer  can  be  tested  by  exceptiona  for  impertinence,  and 
that  the  sufficiency  of  the  disclosures  of  the  answer,  as  regards  dis- 
covery, may  be  tested  by  exceptions  for  insufficiency.  It  remains  to 
inquire  of  the  method  whereby  to  teat  the  question  of  the  sufficiency 
of  the  answer  as  a  defensive  pleading.  Granting  that  all  the  state- 
ments of  the  answer  are  pertinent  and  that  those  statements  are  fnlly 
responsive  to  the  allegations  of  the  bill,  what  step  may  be  taken  by 
the  plaintiff  when  it  appears  that  the  answer  sets  up  no  good  defense 
and  is  wholly  insufficient  as  a  matter  of  law  1 

§  810.  Ezceptioni  Do  Hot  Beaoh  Qoeition  of  "Ltgti  Soflcienoy. 

In  answering  this  question,  the  first  point  to  be  observed  is  that 
the  ordinary  exceptions  for  insufficiency  will  not  serve  the  purpose. 
488 
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These  go  solely  to  the  sufficiency  of  the  answer  in  respect  of  discovery, 
and  it  is  rerenible  error  to  treat  exceptions  for  sufficiency  as  raising 
the  question  of  the  l^al  sufficiency  of  an  answer,  as  a  demurrer  would 
rftise  the  question  of  the  legal  sufficiency  of  a  plea  in  an  action  at 
law.' 

It  may  be  urged  that  special  exceptions  might  be  framed  going  to 
the  matter  of  the  legal  sufficiency  of  the  answer  without  reference  to 
the  sufficiency  of  the  discovery ;  but  the  reply  to  this  suggestion  is 
that  exceptions  are  founded  on  the  idea  of  pointing  out  defects  in  the 
answer  and  compelling  the  defendant  to  make  a  good  answer.  Clear- 
ly the  plaintiff  has  no  purpose  of  hie  own  to  serve  in  compelling  a 
defendant  to  subetittite  an  answer  showing  a  good  defense  for  one  that 
shows  no  defense  at  alL  Accordingly,  we  find  that  exceptions  to  the 
l^al  sufficiency  of  an  answer  are  in  bad  form  and  are  unrecognized 
in  equity  practice.* 

g  SlI.  Demtnrer  to  Answer  Tot  £eo^[iiiKfl  in  Equity  Praotioe. 

A  demurrer,  one  can  imagine,  mi^t  possibly  be  used  to  test  the 
l^al  sufficiency  of  the  answer.  But  here  again  we  are  met  by  the 
fact  that  equity  practice  does  not  recognize  such  procedure.  The 
demurrer  to  an  answer,  if  not  exactly  unknown,  is  not  recognized  as 
a  proper  proceeding.^  If  a  demurrer  is  filed  to  an  answer,  the 
defendant  should  move  to  strike  it  out,  and  this  will  be  done ;  but  the 
plaintiff  will  be  given  leave  to  set  the  cause  for  hearing  on  bill  and 
answer,  or  to  file  a  replication  as  he  may  prefer.* 

The  rule  that  a  demurrer  to  the  answer  is  not  admissible  in  equity 
practice  may  seem  curious,  but  in  fact  it  is  a  necessary  consequence 
of  fundamental  conceptions  of  equity  pleading.    If  demurring  to  an 

IWbUmi'ij.  Jm*  (C.  C.  A.S  !B08t  31  4  Tool  Co.  O.  Howe,  Brown  ft  Co.  (1905) 

G.  C.  A.  482.  88  Fed.  OTS.  Ifi7  U.  S.  312,  39  L.  ed.  713. 

I  Nnertheleu,  the  idea  aecma  at  one  I  Walker   v.   Jack    (C.    C.   A.;    1808) 

tima  to  have  oocurred  to  the  aupnme  11  C.  C.  A.  MS,  86  Fed.  670;  Adama  r. 

court  that  esceptkou  to  the  legil  tuffi-  Bridgenater    Co.    (1S81)     0    Fed.    179; 

eieney  of  an  aniner  may  be  treated  aa  Barrett   c.   Twin   Cit^  etc.    Co.    (1001) 

eqnlvalent  to  aetting  a  cauae  down  for  111  Fed.  4fi;  Crouch  t>.  KtfT   (1889)   39 

hearing  on   bill  and  answer,  eipeciallr  Fed.  549;  Stokea  o.  Famaworth   (1900) 

it  no  objection  ia  Uken  bjr  the  defeDdant  09  Fed.  830. 

to    the    Irregularity  of    th«    proceeding.  *  Croueh  e.  Kerr   (1S89]  38  Fed.  B61. 

The  erobarraaameot  that  reaulted  from  If  a  deinurrer  ia  put  in  to  an  answer 

Catting  this  Idea  into  effect  caused  it  to  and  no  motion  in  made  to  strike  the 
i  abandoned;  acd  it  ii  nndonbtediy  ts*  tama  from  the  fllea  or  other  objection 
vertible  error  to  treat  exceptiooa  of  any  taken  by  the  adverse  party,  it  will 
aort  ai  equlralent  to  setting  a  cause  for  sometimes  be  treatnl  in  etTect  aa  a  set- 
hearing  on  bill  and  anxwcr.  See  f n  re  thig  of  the  c«ase  down  for  hearing  on 
Sanford  Fork  ft  Tool  Co.  (189fi)  160  billand  anawar.  Beo  infra,  1812. 
U.  a  K4T,  40  L.  ed.  414;  Sanford  Fork 
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answer  were  permissible  thoo,  indeed,  should  we  be  oonfroDted  with 
8D  anomaly.  The  key  to  the  puzzle  is  found  in  the  fact  that,  in  point 
of  principle,  there  can  be  no  such  tiling  as  an  answer  insufficient  as 
a  matter  of  law,  in  the  sense  that  on  such  answer  as  a  pleading  the 
plaintiff  would  be  entitled  to  a  decree.  Onr  ideas  on  this  subject  are 
likely  to  be  hopelessly  confused  with  ideas  imported  from  the  field  of 
common-law  pleading.  In  actions  at  law  the  principle  of  oonstmctive 
admissions  prevails  so  that  at  each  succeeaiTe  stage  of  tlie  pleading 
either  party  admits  the  truth  of  all  matters  set  np  by  his  adversary 
that  are  not  expressly  denied.  Hence  if,  at  any  particular  junctare, 
the  pleading  of  either  party  is  found  to  be  insufficient  in  taw,  when 
tested  by  a  demurrer,  judgment  is  thereupon  given  in  favor  of  his 
adversary  on  the  constructive  admission  embodied  in  the  defective 
pleading.  But  in  equity  there  are  no  constructive  admissions,  and 
when  a  defendant  puts  in  an  answer  that  shows  no  good  defense,  the 
plaintiff  cannot  demur  to  that  answer ;  for  if  he  did  and  the  answer 
were  adjudged  to  be  bad  in  law,  the  plaintiff  could  not  get  a  decree 
and  would  merely  have  his  trouble  for  his  pains.  A  decree  in  equity 
can  be  based  only  aa  the  facts  alleged  in  the  bill  and  admitted  or 
proved.  All  that  can  be  said  about  a  defendant  who  files  an  answer 
bad  in  point  of  law  is  that  he  thereby  puts  faimseli  in  a  position 
where  he  will  in  the  end  doubtless  lose  his  cause. 

§  818.  Hearing  on  Bill  and  Answer. 

In  what  is  said  above  we  have  considered  die  answer  merely  aa  a 
pleading  and  wilhonb  reference  to  admissions  of  fact  favorable  to 
the  plaintiff  that  may  be  contained  in  it.  Now  it  not  infrequently 
happens  that  an  answer  contains  admissions  enough  to  entitle  the 
plaintiff  to  a  decree ;  and  it  is  certainly  desirable  that  there  should 
be  some  means  by  which  this  may  be  t«Bted.  Such  a  procedure  is 
supplied  by  the  practice  of  setting  the  cause  for  hearing  on  bill  and 
answer.  We  may  observe  that  while  the  plaintiff,  in  setting  a  cause 
for  hearing  on  bill  and  answer,  primarily  contemplates  getting  the 
benefit  of  the  admissions  of  the  answer,  there  is  inseparably  connected 
with  the  proceeding  a  feature  which  involves  the  idea  and  prin- 
ciple on  which  a  demurrer  is  founded.  As  a  consequence  we  find 
that  though  the  simple  demurrer  to  the  answer  is  excluded  from  the 
system  of  equity  practice,  the  principle  underlying  the  demurrer 
appears  here  in  combination  with  another  principle  Naturam 
crpellas  furca  tamen  uaque  recurril.  This  phenomenon  can  be 
explained  by  reference  to  the  fact  that  every  answer  contains,  or 


§  813]  HEARlifG  OK  filLL  Axt>  AKSWSR.  4dl 

maj  contain,  admiseions  or  denials  responsive  to  the  allegationa  of 
the  bill  and  alao  new  and  unresponsive  matter  set  up  hj  wa;  of 
defense.  If  the  plaintiff's  case  is  admitted  in  the  answer  and  no 
defense  is  set  up,  the  plaintiff  ought  to  be  allowed  to  get  his  decree  in 
some  expeditious  way,  and  so  he  does  by  setting  the  canse  for  hearing 
un  bill  and  answer.  He  is  certainly  as  much  entitled  to  a  decree  on  an 
answer  admitting  the  cause  of  action  aa  he  would  be  if  the  defend- 
ant had  not  answered  at  all  and  a  pro  confesao  had  been  taken.  On 
the  other  hand,  if  the  answer  admits  the  allegations  of  the  bill  and  yet 
proceeds  to  set  up  a  good  defense  in  avoidance  of  the  case  made  in 
the  bill,  it  is  plain  that  the  plaintiff  ought  not  to  have  a  decree  on  bill 
and  answer.  But,  of  course,  if  the  defense  set  up  in  avoidance  of 
the  cose  made  in  the  bill  and  admitted  in  the  answer  is  insufficient, 
the  plaintiff  should  get  his  decree  as  in  case  no  attempt  had  been 
made  to  set  up  a  defense.  It  will  thus  be  perceived  that  the  hearing 
on  bill  and  answer  operates  to  test  both  the  adequacy  of  the  admis- 
sions of  the  answer  and  the  l^al  sufficiency  of  the  defense  set  up  in 
the  answer,  where  a  defense  is  set  up  at  all.  In  the  latter  feature  the 
procedure  haa  exactly  the  same  force  and  effect  as  a  demurrer.  It  is 
for  this  reason  that  the  process  of  setting  a  cause  for  hearing  on  bill 
and  answer  is  said  to  be  a  substitute  for  a  demurrer.  But  it  should 
not  be  forgotten  that  the  demurrer  feature  here  involved  goes  only  to 
the  defense  set  up  in  the  answer  and  has  nothing  to  do  with  the 
other  part  of  the  answer.  The  analogy  between  the  hearing  on  bill 
and  answer  and  the  hearing  on  demurrer  has  sometimes  caused  thi) 
courts  to  treat  a  formal  demurrer  as  an  informal  setting  of  the  cause 
for  hearing  on  bill  and  answer.  This  is  certainly  proper  where  no 
objection  is  made  to  the  proceeding  in  the  court  below  and  the  cause 
goes  up  on  appeal.**  As  regards  the  circuit  courts,  the  practice  is  not 
to  be  commended. 

Any  bill  for  relief  or  discovery  and  relief  can  be  set  for  hearing  on 
bill  and  answer ;  but  a  bill  of  discovery  alone  cannot,  since  no  decree 
con  be  entered  on  such  a  bill,  and  the  plaintiff  is  merely  entitled 
to  use  the  answer  as  evidence  in  another  suit* 

§  818.  How  Canse  Set  for  Hearing  on  Bill  and  Ancwer. 

A  cause  is  set  for  hearing  on  bill  and  answer  by  the  entry  of  a 
notice,  or  rule,  to  that  effect,  in  the  order  book  in  the  clerk's  office. 

«  Orether  r.  Wright  (C.  C.  A.j  1898)        •  HemJiTx  x>.  Perkipi  (1002)  02  C.  C. 
23  C.  C.  A.  498.  TS  F«d.  743;   Bknlcs  r.    A.  435,  114  F«d.  802. 
MucfaMter    (1SS8)    128   V.   S.   200,  32 
L.  ed.428. 


492  FEDERAL  EQtlTnr  P&ACnCE.  [§§  S14,  815 

The  opUon  of  thus  setting  the  c«me  for  hearing  is  with  the  plain- 
tiff, and  if  he  wishes  to  take  the  Bt«p,  he  should  do  so  within  the  time 
allowed  for  the  filing  of  a  replication,  for  if  he  permit!  that  period  to 
pass  his  bill  is  subject  to  dismissaL^  But  if  the  defendant  neglects 
to  enter  the  order  for  the  dismissal  of  the  suit  for  want  of  replicatioa 
until  after  the  cause  has  been  set  down  for  hearing  on  bill  and  antwer, 
the  cause  will  be  heard  on  bill  and  answer.  In  audi  case,  a 
motion  by  the  defendant  to  dismiss  the  auit  for  want  of  a  timely  repli- 
cation will  not  be  entertained.' 

§  114.  Dtfwta  W«iT«l  b7  HNtiiif  on  BUI  i&d  Aumr. 

Setting  a  cause  for  hearing  on  bill  and  answer  waives  informalities 
and  irregularities  in  the  answer  and  also  such  errors  and  defects  as 
might  be  reached  by  exceptions  for  sufficiency.  For  instance,  at  the 
hearing,  on  bill  and  answer,  the  plaintiff  cannot  object  that  the 
defendant  has  not  stated,  in  connection  with  a  particular  response, 
that  it  was  made  upon  information  and  belief.' 

g  815.  Admiiiioiu  of  Aniwer. 

In  considering  the  advisability  of  trying  the  cause  on  bill  and 
answer,  the  plaintiff  should  bear  in  mind  that  at  such  a  hearing  he 
gets  the  benefit  only  of  the  defendant's  actual  admissions.  Such 
admissions  may,  of  course,  be  express  or  they  may  be  such  as  result 
from  tlie  necessary  implications  of  the  answer.  The  statements  of  the 
bill  aro  in  no  event  evidence  in  the  plaintiff's  favor.  Those  all^a- 
tions  merely  constitute  the  plaintiff's  pleading.     'When  proved  or 

lEqult;  Sule  6S.  and  the  practice  tncident  to  bearing  » 

In   the  Circuit  Court  of  the  Butem  e»UBO  on  bill  &nd  uiawer.     This  confn- 

Pintrict  of  Pennaylvftnia  there  is  a  b[w-  sion  led  to  the  cue  being  brought  be- 

dat  equity  rula  by  virtue  of  Which  the  fore  the  oourt  a  second  time,  whereupon 

failure  of  the  plaintiff  to  file  a  replica-  Mr.  Justice  Gray  distinguished  between 

tlon  by  the  nwtt  rule  daj,  after  ten  the  hearing  on  exceptions  to  the  an- 

days'  notice  to  reply,  operatea  as  a  con-  swer  and  the  hearing  on  bill  and  answer 

stnietive   submission   of   the   cause   for  as  follows:     "When  a  ease  In  equity  Is 

hearing  on  bill  and  answer.     No.  2  of  set  down  for  hearing  on  bill  and  answer, 

Rules  in  Equity  for  that  circuit.  the  whole  case  is  presented  for  final  de- 

•  Reynolds  r.  Crawtordarille  Bonk  oree  In  favor  of  either  par^.  But  when 
(1884)  112  U.  S.  408,  28  L.  ed.  733.  the  matter  set  down  for  hearing  is  the 

•  BesHon  t,  Co.  C.  Ooodmao  (1B06)  plaintiff's  exceptions  to  the  answer,  the 
)4T  Ped.  88T.  ease  is  not  ripe  for  a  flnal  decree;  the 

The  opinion  in  the  oaae  of  Sanford  only  question  to  be  decided  is  the  snffl- 
Foric  ft  Tool  Co.  e,  Howe,  Brown  t  Co.  ciency  of  the  answer:  and  no  final  de- 
(IMS)  157  U.  8.  312.  39  L.  ed.  T13,  cree  can  be  entered  against  either  party, 
pvhibits  a  confusion  between  the  prao-  unless  it  declines  or  omits  t«  {dead  fur- 
tiee  incident  to  hearing  a  cause  on  en-  ther,"  In  re  Sanford  Fork  k  Tool  Co. 
cc'iitions  to  the  sufficiency  of  the  answer  (189E)  laO  U.  B.  MT,  40  L.  ed.  414. 
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admitted  they  constitute  the  basis  of  the  decree.  As  proof  they  are  of 
DO  moment  to  the  plaintiff,  and  are  unavailing  except  so  far  as  they 
ore  actually  admitted  in  the  answer.  Id  arguing  a  cause  on  bill  and 
answer  the  plaintiff  does  not  get  the  benefit  of  any  constructive  admis- 
aoa  of  the  truth  of  his  bill,  as  does  the  plaintiff  at  law  in  dispos- 
ing of  a  plea  to  the  declaration,  or  as  does  the  plaintiff  in  equity 
when  arguing  the  sufficiency  of  a  plea  to  the  bill.  The  answer  does 
not,  like  a  plea,  constructively  admit  anything  whatever."  The 
setting  down  of  a  case  for  hearing  on  bill  and  answer  is  in  effect  a 
submission  of  the  cause  to  the  court  by  the  plaintiff  on  the  contention 
that  he  is  entitled  to  a  decree  as  prayed  for  in  his  bill,  upon  the 
admissions  and  notwithstanding  the  denials  of  the  answer.^^ 

In  construing  the  admissions  of  the  answer,  "  the  court  is  not 
authorized  to  supply  anything  not  expressed  in  it,  beyond  what  is 
reasonably  implied  from  the  langua^  employed."  '* 

§  816.  Answer  as  Evldenoe  foz  Defendant. 

By  the  failure  of  the  plaintiff  to  reply  and  by  his  setting  the  cause 
for  hearing  on  bill  and  answer,  the  defendant  is  deprived  of  the  right 
to  prove  the  truth  of  hia  answer  and  in  consequence  the  answer  must 
be  assumed  to  be  true.  The  defendant  is  therefore  entitled  to  the 
benefit  of  all  denials  in  the  answer  of  the  matters  set  fortii  in  the 
bill,  and  he  is  entitled  to  the  benefit  of  all  affirmative  matters  of 
defense  that  are  well  pleaded  in  the  answer. ''  "  On  setting  the  cause 
down  for  hearing  on  bill  and  answer  the  case  is  put  at  issue,  the 
answer  becomes  evidence,  and  the  only  evidence  the  defendant  needs, 
for  it  must  be  taken  as  true  in  all  respects.  There  is,  therefore,  no 
necessity  for  a  replication  or  for  the  taking  of  testimony."  ^* 

g  817.  AbandonMent  of  Hearii^  on  Bill  and  Answer. 

A  plaintiff  who  has  set  a  cause  down  for  hearing  on  bill  and 
answer  may,  by  leave  of  the  court,  abandon  such  hearing,  file  a  repli- 
cation, and  proceed  to  take  proof.     In  the  ease  cited  below,*'  the 

iiTbe  snggeatlon  to  tbe  contnr;  in  Fed.  S£0;  B&nk  t>.  Itfoncheater   (1S8S) 

Klenk  t>.  Byrne    (1000)   143  Fed.  1008,  128  U.  S.  244.  32  L.  «d.  42S,  0  Sup.  Ct 

1010,  ia  clearly  erroneous.  36;  U.  S.  r.  McLaughlin  (ISSS)  84  Fed. 

uCronch   «.    Eerr    (1S89)    38   Fed.  823. 

MO.  !•  Reynolds    c.    Cranford^ile    Bank 

11  Btown  ■>.  Fierce  (1886)  7  Wall.  aOS,  (1884)  112  U.  8.  403,  409,  28  U  ed.  733, 

10  L.  ed.  134.  736. 

iiBesson  k  Co.  v.  Qoodman   (IBOfl)  >»  Perkins  v.  Hendirx  (1887)  31  Ftd, 

147    Fed.    887;    Atlantic   Trust    Co.    v.  &££. 
Chapnu   (l«M)   79  C.  C.  A-  30S,  14S 
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plaintiff  set  a  cauae  for  hearing  on  the  original  bill,  aupplemental  bill, 
and  answer  to  the  supplemental  bill.  The  defendant  then  filed  an 
answer  to  the  supplemental  bill,  setting  up  a  new  defense.  Instead  of 
abandoning  tLe  bearing  on  bill  and  answer,  and  proceeding  to  file  a 
replication,  as  he  had  a  right  to  do  and  should  have  done,  the  plain- 
tiff went  to  the  hearing  on  bill  and  answer,  relying  on  his  ability  to 
get  the  answer  to  the  eupplemeota)  bill  stricken  for  irre^lart^. 
The  court,  however,  refused  to  strike  the  supplemental  bill  and 
heard  the  cause  on  bill  and  answer,  entering  a  decree  in  favor  of 
the  defendant 

g  818.  HetilnK — Doeunents. 

The  hearing  on  bill  and  answer  is  to  be  had  in  oonrt  during  term 
time  and  not  at  chambers.^'  At  such  hearing,  "  a  decree  ought  not 
to  be  made  but  upon  hearing  the  answer  read  in  court."  *' 

If  b;  mistake  the  court  adjudicates  a  cause,  at  the  hearing  on  bill 
and  answer,  on  some  other  answer  than  diat  on  which  the  cauae  was 
set  for  hearing,  the  decree  is  vitiated  by  the  error.*' 

As  a  general  rule  the  plaintiff  cannot  ^ve  evidence  to  contradict 
the  averments  of  the  answer."  The  only  recognized  exception  to  this 
rule,  if  it  can  be  considered  an  exception,  is  that  self-proving  records 
referred  to  in  the  answer  and  incorporated  in  it  by  reference  may  be 
read.  Other  documentary  evidence  referred  to  in  the  answer  may 
also  be  read  if  it  is  such  as  may  be  proved  oiva  voce  by  witnesses  at  a 
bearing  and  is  so  proved.** 

§  818.  Decree  for  FUintiff. 

A  final  decree  will  be  rendered  for  the  plaintiff  when  it  appears  (1) 
that  the  answer  contains  sufficient  admissions  to  make  out  tlie  plain- 
tiff's case  and  (2)  that  the  answer  does  not  state  an  affirmative 
defense  sufiicient  to  defeat  that  case.  Upon  good  cause  shown,  the 
defendant  may  undoubtedly  be  permitted,  at  the  hearing  on  bill  and 
answer  or  thereafter  before  final  decree,  to  file  an  amended  or  sup- 
plemental answer,  subject  to  the  conditions  stated  in  equity  rule  60. 

1*  Campbell  Pr{Dttiig-Pr«M  etc.  Co.  t).  itPelrce  v.  West   (1816)    Pet.  C.  C. 

MuhattMi  etc.  R.  Co.   (1891)  48  Fed.  3S1,  FmI.  Cu.  No.  lO.MW. 

3M.  "2  D«n.  Ch.  Pr.  827.     Aa  to  viva 

ii  No.  S4,  Lord  Bftcon'a  Ordiiutnce*.  voce  proof  of  dooumenta  at  tbe  hearing, 

liPerkina    v.    Hendtyz    (1006)    li9  aee,  poar,  M  laSMQM, 
fed.  S20. 


|§  820,  821]  HEARING  ON  BILL  AND  ANSWER.  495 

%  880.  Deone  for  Defendant— Diforetion  of  Court  to  Allow  B^liea- 
tion. 

If  the  aoBwer  does  not  contain  sufficient  admissions  to  sustain  the 
equity  of  the  bill,  or  if,  containing  such  admiseiouB,  it  yet  sets  up 
other  matter  by  way  of  defense  sufficient  to  defeat  the  case  made 
in  the  bill,  a  decree  dismiBsing  the  bill  may  be  entered  for  the  defend- 
ant This  decree  is  a  final  decree  on  the  merits  and  is  deter- 
minative of  the  controversy,  unless  the  court  in  its  discretion  per- 
mits the  plaintiff  to  file  a  replication  and  proceed  to  proof.  A  notion 
seems  to  have  been  current  at  times  in  this  country  to  the  effect  that 
the  oonrt,  on  finding  in  favor  of  the  defendant,  has  no  discretion 
to  permit  a  plaintiff  to  file  a  replication  and  proceed  to  take  proof; 
and  leave  to  file  a  replication  has  sometimes  been  refused  in  such 
cases,  thou^  the  application  therefor  was  accompanied  by  an  affidavit 
showing  that  the  plaintiff  probably  had  a  good  cause  of  action.  Hav- 
ing elected  to  try  the  cause  on  bill  and  answer,  the  plaintiff,  so  it  is 
supposed,  must  abide  the  consequences. '*  This  idea,  however,  is 
clearly  erroneous.  By  the  practice  of  the  English  chancery,  a  plain- 
tiff who  failed  to  make  out  his  case  at  the  hearing  on  bill  and  answer 
was  permitted  to  reply,  if  he  desired  to  do  so,  on  the  payment  of 
costs."  This  is  the  rule  that  should  prevail  in  the  federal  courts, 
especially  where  it  appears  that  the  plaintiff,  in  setting  the  cause  for 
hearing  on  bill  and  answer,  acted  in  good  faith  and  not  merely  for 
purposes  of  vexation  or  delay." 

Hearing  on  BiU,  Answer,  and  Replication. 
§  821.  Hearing  on  Fleadit^  without  Proof . 

The  technical  hearing  on  bill  and  answer  can  be  had  only  when  the 
cause  is  specially  set  for  such  hearing  at  the  proper  juncture.  A 
suit  is  not  heard  on  bill  and  answer  when  it  comes  on  for  hearing 

■iBullinger    ti.    Mackcy     {1B77)     14  tbe  Iwal  profenfon  then  were  mUMiU- 

BUtclit.36S,  Fed.  Cu.  No.  2,126.  tomed    to    equity    pnetlee.     Pelroe   v. 

At  BO  e*rl7  d^j  the  circuit  court  lor  Wmt   (181S)    Pet.  C.  C.  301,  Fed.  Cm. 

the  diatrict  of  PermiTlvftnlA  permitted  No.  10,909. 
»  replicatioa  lo  be  Ued  fttter  a.  cauee       i*2  Dmn.  Ch.  Pr.  628. 
had  been  hwrd  od  bill  and  uuwer  and       >■  Bchod  t  Co.  e.  Ooodmui   (IffM) 

refemd  to  the  auditor,  the  court  ob-  147  Fed.  887,  888.     Said  PUtt,  D.  J.: 

■erriiig  that  the  tndnlgenee  wu  due  to  "  There  being  no  right  to  file  a  donurrev 

the  tact  that  ehanoen  eonrta  did  not  in  equity  praetiee,  there  would  ai^Mr 

^st  in  that  ■{«(<  and  Um  geatli— a  at  to  bt  ^  i^W  ^  r*^r-f  tha  nihitanM 
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after  replication  and  is  anbinitted  without  proof.  In  such  case  the 
hearing  is  on  the  pleadings,  consisting  of  the  hill,  answer,  and  repli- 
cation. Upon  principle  the  hearing  of  a  cause  on  bill  and  answer 
and  the  hearing  when  the  cause  is  Buhmitted  on  the  pleadings  without 
proof  are  quite  different,  and  it  is  important  to  distinguish  hetween 
them.  The  similaritv  has,  indeed,  heen  the  cause  of  not  a  little 
confusion.  Certainly,  in  many  cases,  the  result  is  the  same,  when  a 
cause  is  suhmitted  on  the  pleadings  without  proof,  as  it  would  have 
been  if  the  cause  had  been  specially  set  for  hearing  and  had  been 
heard  on  bill  and  answer.  But  this  does  not  always  happen.  We 
shall  note  both  the  points  of  similarity  and  the  points  of  dis- 
similarity, 

g  B22.  Xeumblanee  of  Snch  Hearing  to  Hearli^>  on  BUI  and  Aniwer. 

In  both  proceedings  the  cause  is  in  fact  heard  and  is  determined  on 
the  contents  of  the  bill  and  answer,  since  the  replication  (in  causes 
submitted  on  the  pleadings)  is  purely  formal  and  has  no  other  office 
than  to  effect  a  joinder  of  issue.  In  both  proceedings  relief  can  be 
granted  only  on  the  actual  admiBsious  of  the  answer.  In  neither  case 
does  the  factor  of  constructive  admissions  play  any  part  in  the 
determination  of  the  cause.  It  is  sometimes  said  that  in  both  proceed- 
ings "  the  answer  must  be  taken  as  true."  '*  This  is  only  a  half  truth 
and  is  misleading.  It  applies  in  fact  only  to  those  matters  in  the 
answer  that  are  responsive  to  the  all^ationa  of  the  bill,  in  a  word,  to 
the  admissions  and  denials  or  qualified  admissions  and  denials  of 
the  answer. 

g  823.  Two  Xodei  of  Heatuf  DiitiBtvialied. 

The  critical  difference  hetween  the  technical  hearing  on  bill  and 
answer  and  the  hearing  on  the  pleadings  without  proof  is  revenled 
when  we  come  to  consider  the  effect  of  new  matter  set  up  in  the 
answer  by  way  of  defense.  At  the  hearing  on  hill  and  answer,  the 
answer  is  taken  to  be  true  in  every  point;  and  in  oonsequenoe  the 
defendant  there  gets  the  full  benefit  of  any  good  defense  disclosed  In 
bis  answer.     It  is  right  that  this  should  be  so.     That  prooeeding 

of  &n  aniwer,  except  to  briuf  th«  mat-  the  rule  that  the  oompUinant  can  on^ 

ter  forward  for  hearing  on  the  bill  and  make  such  attack  at  tbe  riak  of  being 

answer.     When  thii  haa  been  done  in  diBmlHed  if  it  ahull  appear  to  the  eonit 

tbe  beet  of  faith,,  and  tbe  caie  at  bar  ts  that  ha  togk  a  wrong  view  of  thinn" 

(in  instanre  of  such  good  faith,  it  would  **  United  States  V.  Ferguaon   (lw2) 

not  conduce  to  an  order);  and  speedy  54  Fed.  28, 
disposition  of  causei  if  it  ahall  beccme 
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deprives  the  defendant  of  the  pririt^e  of  taking  proof  to  support  hie 
defense,  and  hence  the  defense  must  be  assumed  to  be  true.  When  a 
plaintiff  sets  a  cause  for  hearing  on  biU  and  answer  the  defendant 
has  no  option,  but  must  abide  by  the  proceeding.  As  a  dsmnrrer 
would  admit  the  truth  of  the  facts  stated  in  a  pleading  to  which  it 
is  directed,  so  the  setting  of  the  cause  for  bearing  on  bill  and  answer 
admits  the  truth  of  the  facts  stated  in  the  answer  by  way  of  defense. 

Where  the  cause  is  submitted  on  the  pleadings  without  proof,  the 
rule  is  different.  Here  the  defendant  has  had  his  opportunity  to 
take  proof  in  support  of  his  defense.  If  be  fails  to  avail  himself  of 
this  opportunity,  and  at  the  final  hearing  it  appears  that  the  answer 
admits  the  facts  constituting  the  equity  of  the  bill,  the  plaintiff  gets 
his  decree.  The  good  defense  set  up  in  the  answer  but  not  proved  goes 
for  nothing.  The  replication  traverses  the  defense  set  up  in  the 
answer  and  leaves  the  defendant  in  a  position  where  he  can  get  no 
benefit  from  the  defense  without  proving  it.  At  a  hearing  on  the 
pleadings  without  proof  the  only  question  is  whether  the  answer  con- 
tains sufficient  admissions  of  the  material  allc^tions  of  the  bill  to 
justify  a  decree  in  the  plaintiff's  favor.  If  it  does  not,  the  decree 
must  be  in  favor  of  the  defendant.'"  The  admissions  of  the  answer 
have  the  same  efficacy  whether  the  oath  to  the  answer  has  been  waived 
or  not.'' 

The  following  case  presents  a  situation  where  the  plaintiff  must 
hare  failed  at  a  hearing  on  and  answer,  if  the  cause  had  been  so 
set  for  hearing,  nevertheless  at  the  final  hearing  on  the  pleadings 
without  proof  he  obtained  a  decree. 

Clemmb  v.  Moore  (1B6T)  6  Wall.  809,  IS  L.  ed.  786:  To  a  bill  by  judgment 
creditors  to  re*eh  and  lubject  Und  conveyed  by  the  debtor  N.  to  one  M.  and  then 
conveyed  by  the  latter  to  the  wife  of  N.,  the  wife  answered.  Bhe  insisted  that 
the  land  came  to  ber  from  M.  for  a  valuable  conslderatfon,  in  this,  that  she 
had  given  M.  for  the  land  certain  notes  which  he  (M.)  had  executed  to  N.  her 
husband.  She  added  that  the  notes  In  question  were  transfeired  t«  her  by  her 
husband  in  consideration  of  money  advanced.  It  was  held  that  the  admission 
that  she  had  paid  for  the  land  with  notea  that  had  once  belonged  to  her  hus- 
band was  fatal  to  her  defense,  in  the  abaence  of  affirmative  proof  that  they 
came  tor  a  valuable  consideration.  Said  the  court:  "It  is  an  established  rule 
of  evidence  In  equity,  that  where  an  answer  which  is  put  in  Issue  admits  a 
tact,  and  insists  upon  a  distinct  fact  by  way  of  avoidance,  the  fact  admitted 
is  established,  but  the  tact  insisted  upon  must  be  proved;  otherwise  the  admis- 
sion stands  aa  If  the  fact  In  avoidance  hod  not  been  averred." 

i>  Robinson  r.  American  Car,  etc  Co.      »«8ee  Harvey  p.  Seller*   <t808)   116 
(C.  C.  A.;   190B)   63  C.  C.  A.  331.  136   Fed.  767.  760. 
Fed.  693.  afflrming  {1!KM1   132  Fed.  166. 
Eo.  Prac  Vol.  J.— 32. 
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9  884.  Betting  Caut  for  TT**riiiy  on  Fleadiiigi. 

After  the  period  for  the  taking  of  proof  hu  expired  without  any 
having  been  token,  either  party  may  aet  the  cauae  for  hearing  the  same 
aa  if  full  proof  had  been  pot  in  by  both  partiea.*^ 

The  canae  should  be  set  for  hearing  before  the  conrt  in  term  time 
and  not  before  the  judge  at  chambers.  In  the  Southern  District  of 
New  York,  the  cause  is  not  thus  set  for  hearing  until  it  has  been 
r^;nlarlj  put  on  the  equity  calendar." 

The  formalities  in  regard  to  the  setting  of  a  cause  for  hearing  on 
the  pleadings,  where  no  proof  has  been  taken,  do  not  differ  materially 
from  those  that  are  observed  in  setting  a  cause  for  hearing  (m  tite 
merits  in  regular  course." 

iTMcGomr  o.  O'Connor  (C.  C.  A.|  elUwr  puty  within  tUrtj  d^ft  After 
18M)  8T  Fed.  US,  31  G.  C.  A.  114.  It  nplintfon,  for  tlw  enmiutioa  erf  wit- 
will  be  renembared  that  a.  otuu  cftn  neMM  out  of  court,  either  pwtj  may  aet 
b«  net  for  bckring  on  bill  and  uuwer  the  orase  down  for  bearing  upon  the 
by  the  plaintiff  only.  ple«diiwa.    No.  IDS  of  Rule*  of  Circuit 

it  Bo  wJd  in  Cunpbdl  Printiiig-PreM    Court  for  the  Sonttaem  DIatriet  of  New 
et«.  Co.  v.  Muihattui  etc.  R.  Co.  ( 1801 )    York. 
48   Fed.  344.  **Aa  to  wUOt,  aee  fort,   ||   18M- 

When  no  prowwHng  an  taken  bj  IWO. 
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I  657.  Plek  of  InnoMnt  Purchase, 

S58.  Natun  of  Tbia  Defense— RequUitM  of  Pic*. 

S69.  Defense  of  Innocent  Parchnse  in  Annrer. 

BOO.  Fie*  Betting  Up  Contract  between  Husbuid  and  Wife. 

Nature  and  Ofiiee  of  Plea. 
§  828.  Aiitl(V7  of  FlM  to  Answer. 

The  plea,  as  has  been  frequently  observed,  is  a  sort  of  special 


Instead  of  being  a  detailed  reply  to  all  of  the  all^ations  of 
the  bill,  as  is  the  answer,  it  sets  up  some  particular  fact  or  facts  as  a 
cause  vhj  the  suit  should  be  either  dismissed,  delayed,  or  barred,  as  a 
whole,  or  why  some  part  of  the  bill  should  not  be  answered.  Onlv 
that  defense  is  proper  for  a  plea  which  reduces  the  cause,  or  some 
part  of  it,  to  a  single  point  and  from  thence  creates  a  bar  to  the 
suit,  or  to  the  part  of  it  to  which  the  plea  applies.* 

§  828.  Plea  ITot  Vehicle  of  Disoovery. 

A  plea  differs  from  an  answer  in  the  circumstance  that  whereas  an 
answer  contains  matter  of  discovery  as  well  as  matter  of  defensive 
pleading,  the  plea  is  a  pleading  purely  and  never  contains  matter  of 
discovery.  As  a  plea  does  not  contain  matter  of  discovery,  it  some- 
times happens  that  a  plea  must  be  accompanied  by  an  answer  as  a 
vehicle  of  discovery ;  for  the  defendant  is  not  permitted  to  avail  him- 
self of  the  defense  set  up  by  his  plea  without  satisfying  the  plaintiff 
in  point  of  the  matter  as  to  which  the  latter  is  entitled  to  discovery. 
The  conditions  under  whi(^  a  plea  must  be  accompanied  or  sup- 
ported by  an  answer  will  be  considered  later. 

g  887.  Plea  Seduow  Caua  to  Sii^le  luu. 

By  using  a  plea  as  a  mode  of  defense  and  thus  reducing  the  cause 
to  a  single  and  well-de&ted  issue,  the  defendant  often  avoids  the 
trouble  and  expense  incident  to  the  examination  of  the  cause  at  large; 
and  furthermore  the  defendant  may  thereby  sometimes  protect  him- 
self from  prejudicial  disclosures.  "  The  office  of  a  plea  is  not,  like  an 
answer,  to  meet  all  the  allegations  of  the  bill,  nor  like  a  demurrer, 
admitting  those  allegatiouB,  to  deny  the  equity  of  the  bill ;  hut  it  is 
to  present  some  distinct  fact,  whioh  of  itself  creates  a  bar  to  the 
suit,  or  to  the  part  to  which  the  plea  applies,  and  thus  to  avoid  the 

1  2  D*n.  Ch.  Pr.  07. 
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neoeewty  of  making  Ute  HscoveTy  4sked  for,  ftnd  tlie  expense  of 
going  into  the  evidence  at  I^rge."  ' 

g  828.  FlM  Sets  ITp  ExMabia  W»tter. 

Primarily  aod  generally  speaking,  the  office  of  the  plea  is  to  import 
new  matter  into  the  neord,  to  bring  in  some  fact  or  state  of  facts  not 
apparent  on  the  face  of  the  bill,  that  will  operate  to  displace  the 
equity  of  the  hill  and  make  out  a  good  defense  to  the  matters  therein 
alleged  and  stated.  A-  plea  generally  presupposes  equitable  matter 
in  the  bill  and  S?ts  np  extrinsic  matter  to  avoid  it,' 

Whv  1j)9  matter  that  vitiatee  tbt  eaase  is  affaxevt  am  th«  bill 
ftwlf,  the  defendant  should  d^nur;  rad  a  plea  that  merely  sets  ftath 
QMittw*  so  apparent  is  bad.*  When  matter  fatal  to  the  cause  of 
aatioB  a^ears  on  tbs  face  of  the  bill,  a  d«au^sr  thereto  raises  an 
issue  of  law;  if  the  matter  does  not  so  appear  but  has  to  be 
imported  into  the  cause  by  plea>  the  issue  so  raised  is  (yas  of  fact 

FarJey  v.  KilUon  {1S8T)  120  U.  8.  303,  316,  30  L.  ed.  684.  688,  7  Snp.  Ct 
534:  Tht  plaintiff  had  been  receiver  ot  %  milroad  and,  while  acting  in  tUi 
Mpftclty,  bftd  niAde  a  contract  with  eertain  penoiw  wbereby  he  was  to  have 
an  intcnat  in  bonds  of  the  railnud  to  be  purduuKd  b^  then  uMd  aiao  in  tha 
property  purchaaed  at  the  forecloAurc  sale.  Aftw  the  «•!«  had  be^g  oonaum- 
matcd,  he  Sled  a  bill  to  enforce  the  cdftf-sf^t  The  defeif^dajiti  pleaded  tiiat,  hj 
rewoa  ot  his  fiduciary  capacity,  the  plaintiff  waa  disabled  from  entering  Into 
such  K  contract  as  that  stated  in  the  bill  and  that  it  was  therefore  void.  The 
|ileft  was  ovamiled  Immhss  the  Matter  Bt«t«4  was  available  bf  demiimr,  and 
defendant  was  required  to  answer  the  bill.  "  A  plea  must  aver  facts  to  which 
Om  flfiaUB  Bi^T  nfity,  and  not,  in  th«  nature  of  f  d«nivrFer,  tm^  ob  lacts 
fai  tte  UIl.'' 

S  889.  Plea  Bau^  Fartly  90  Facta  St«tad  |n  9iU. 

Thoo^  a  defendant  cannot  properly  plead  exclusively  matters  ed 
fact  that  are  iLppateat  on  the  face  of  the  bill,  it  is  yet  p^missibl^  to 

t  Parley  9.  Kittson  (ISST)   120  U.  S.  Urd  <I3T1)  Fed.  Cat.  No.  10,374;  Black- 

303,  314,  30  L.  ed.  6S4,  6S8.  7  Sup.  Ct  bum  v.  8t«iuiard   (1842)   Fed.  Cas.  No. 

'"'      United    SUtes   v.    California   etc.  1,468. 

i  Co.  (1893)  148  U.  8.  31,  39,  37  L.  "A  d 

354,  359;  United  SUtes  e.  PersltA  defecU' 

(1900)  W  Fed.  B24,  and  no  foreign  matter;   but  a   plea 

■  Rhode      Island      v.      Massachnsetta  of  torej^  matter  to  discharge  or  etny 

(1840)    14  Pet.  262,  10  L.  ed.  447.  the  suit,  as  that  tiie  cause   batii  btvii 

«  FarW  V.  Kittaon   (1887)    lao  U.  B.  fonuerly  dismissed,  or   tJuit   the   plain- 

310,   30   L.   ed.    689;    Rhode    Island    c.  tiff  is  ouUawed  or  enwmoiunicatral,  or 

Massachusetts    (1340)    14   Pet.   269,   10  there  is  anc^her  bill  dependjing  for  the 

h.  ed.  451;   McCloskey  p.  Barr    (1SS9)  same    cause,    or    the    like."      No.    68, 

38  Fed.  105;  Garrett  o.  New  York  etc.  Bacon's  Ordl 
Co.  [18«a)  t»  Fad.  189;  Noyes  v.  Wit 


503  FEDERAL  EQUlt?  PRACTICE.  tl  ^30 

set  up  a  plea  dontaiBing  facta  averred  in  the  bill  along  with  other  and 
additional  facts  not  captained  in  the  bill,  provided  the  facts  taken 
from  the  bill  and  the  new  fads  i«(torted  into  the  record  bj  the  plea, 
taken  together,  constitute  a  defense  to  the  loH.' 

Defenses  Available  &y  Plea. 
g  S30.  ICattera  Pleadable  in  Abatement 

In  r^ard  to  the  nature  of  the  defense  that  may  properly  be  set 
up  in  a  plea  to  a  bill  in  equity,  it  may  be  stated  generally  that  any 
fact  or  combination  of  facto  may  be  pleaded  which,  without  going  into 
the  full  merits,  shows  a  good  and  complete  defense  to  the  whole  or  a 
part  of  the  biU.  A  few  illostrationa  will  show,  better  than  any  gen- 
eral statement  can  do,  the  nature  of  the  defenses  that  are  uenally  pre- 
sented by  pleas  in  equity. 

Of  matters  in  abatement,  the  following  may  be  mentioned,  viz.: 
lack  of  the  requisite  diversity  of  citizenship,"  the  bankruptcy  of  the 
plaintiff,'  want  of  corporate  existence  on  the  part  of  the  plaintiff, 
and  the  consequent  lack  of  capacity  to  sue,'  the  pendency  of  another 
suit  between  the  same  parties  in  regard  to  the  same  subject-matter.* 

It  should  be  observed  that  there  are  some  matters  in  abatement  that 
must  be  set  up  by  plea  or  they  are  not  available  at  all,  being  waived 
by  an  answer  to  the  merits.  Such  are  matters  of  form  and,  formerly, 
matters  pertaining  to  the  statutory  jurisdiction  of  the  court  ^°     But 

«  Hiwouri   Paclftc  R.  Co.  o.  T«xu,  46;  Johm  d.  Leuue  (1866)  18  How.  76, 

et«.  R.  Co.   (1892)   GO  Fed.  1S2.  IG  L.  ed.  263;   Dred  Scott  o.  Bandford 

<De    Bobi7   v.    Nicholaon    (1B6S)    3  (18S6)    19  How.   397,   16   L.  ed.   691; 

W»n.  420,  IB  L.  ed.  263;   Liringiton  V.  Whjte  C.  Gibbet   (18CT)   20  How.  642; 

StoTj   (1837)   11  Pet.  361,  9  L.  ed.  748;  IS    L.    ed.    lOlS;    LMngiton    n.    Story 

Dodge  T.  Perkins  (1B27)  Fed.  Cm.  No.  (1837)  11  Pet  361,  9  L.  ed.  746;  Coiwrd 

3,964;    Pond    r.    Vermont   Val.    R.   Co.  c.  Atlutic  Ina.  Co.   (1828)    1   Pet.  SSO. 

(1874)    Fed.  Cw.  No.  11,265.  450,  7  L.  ed.  169,  217;  D'Wolf  c.  Rabkud 

7  Klttredge  e.  Clmremont  Bank  (1845)  (1828)   1   Pet.  476,  7  L.  ed.  227;   Evani 

Fed.  Cm.  No.  7,868.  t>.  Qee   (1837)   11  Pet.  85,  9  L.  ed.  641 ; 

■  Oregonian  R.  Co.  v.  Or^on  etc.  Co.  Rhode   IsUnd   c.   MaBsnchuaett^    (1838) 

(1884)  22  Fed.  246,  (1886)  23  Fed.  232;  12  Pet.  719.  9  L.  ed.  1258;  Dodge  r.  Per- 

VnioD  Cement  Co.  e.  Noble   (1882)    15  kins    (1827)    4  Mason  436;   Neamith  r. 

Fed.  602.  Calvert     (1845)     1    Woodb.    A    M.    37; 

*Pieroe   tr.   Feagana    (1889)    39   Fed.  Brown  o.  Noyes   (1840)   2  Woodb.  t  M. 

687.  81;   Chapman  v.  School  District  (1866) 

1*  Equity    Rule    30;    De    Sobry    v.  Fed.  Cas.  No.  2,607;  Blachly  v.  Davis 

Nicholson    (1866)    3   Wall.   420,    IB   L.  (1839)   Fed.  Cm.  No.  1,456. 
ed.    263;    Sims    t>.    Hundley     (1848)     6       No.  20  of  Rules  of  Qrcuit  Court  for 

How.   1,   12   L.  ed.  319;   Smith  v.   Ker-  N.  D.  California  provides  that  all  matter 

nochan    (1849)    7   How.   216,    12   L.   ed.  in  abatement  in  cases  where  pleM  are 

673;    Sheppard    v.    Graves     (1852)     14  permissible  shall  be  set  up  by  plea,  and 

How.   609,   14   L.   ed.   519;    WicklilTe   r.  it  not  so  set  up  shall  he  waived;   pro- 

Owin^    (1864)    17  How.  61,  15  L.  ed.  Tided  that  objections  to  the  federal  ju- 
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since  the  Act  of  Marcli  3,  1875,  the  defect  incident  to  a  want  of 
jurisdiction  is  available  at  any  stage  and  under  any  form  of  objec- 
tion." 

It  has  been  ruled  that  where  a  suit  is  brought  by  a  stockholder,  a 
defense  founded  on  the  idea  that  the  suit  brought  for  the  ulterior 
purpose  of  promoting  the  interest  of  a  rival  company  and  not  in 
good  faith  for  the  honest  purpose  of  enforcing  the  plaintiff's  own 
rights  io  the  particular  case,  is  such  matter  in  abatement  oa  is  waived, 
if  not  pleaded  in  abatement." 

A  question  of  plaintiff's  right  to  sue  in  a  federal  court,  arising  from 
non-compliance  with  the  state  laws  conraming  foreign  corporations, 
uLUst,  if  the  defect  is  available  at  all  in  a  federal  court,  be  presented 
by  plea  in  abatement  It  is  not  available  when  raised  at  the  final 
hearing  on  the  merits." 

§  831.  Praotioe  in  B^ard  to  Fleai  in  Abatcmuit 

Pleas  in  abatement  in  equity  are  governed  subetantiany  by  the 
same  rules  as  pleas  in  abatement  at  law ;  '*  but  the  stringent  rules 
applied  by  the  courts  of  common  law  in  regard  to  dilatory  pleas,  such 
as  pleas  to  the  jurisdiction,  do  not  maintain  in  equity.  Here  there 
is  no  distinction  in  point  of  practice  between  dilatory  pleas  and  any 
other  pleas.  For  instance,  in  equity,  a  plaintiff  cannot  ordinarily 
treat  a  dilatory  plea,  subject  to  a  mere  formal  defect,  as  a  nullity. 
He  must  make  application  for  an  order  setting  it  aside  for  irregular- 
ity or  move  to  take  it  off  the  files." 

However,  if  the  defect  of  form  consists  of  a  failure  to  comply  with 
the  requirement  of  equity  rule  31  in  regard  to  the  plea  being  accom- 
panied by  a  certificate  and  affidavit^  the  plea  may  be  wholly  dis- 
regarded.*' 

risdiction  ma;  b«  taken  u  providad  by  n  Wetnl  «t«.  R.  Cki.  v.  TenDU  Brot. 

rule  03  of  the  rules  for  the  mat  dr-  <19(W)   IB  C.  C.  A.  SW,  US  Fe>I.  464. 

cuit.  That,    generally    speaking,    the    state 

11  See  ante,  ||  378,  377,  378.  legielsturea  have  no  power  to  prevent  a 

Section    1,011    R.    8.,    which    declares  corporation  fnnn  maintaining  a  Buit  in 

that  "  there  shall  be  no  reversal  In  the  the  federal  court  is  ntanife^.    Orange 

supreme    court    or    in    a    circuit    court  Nat  Bank  r.  Traver  (I8S1)  7  Sawjr.  210. 

[now  circuit  court  of  appeals]   upon  a  ><  Livingston  r.  Story  <1BS7)   11  Pet 

writ  of  error,  for  error  in  ruling  any  416,  B  L.  ed.  772. 

plea  to  the  jurisdiction,"  has  no  applica-  if  Ewing  v.  Blight    (1S6G)    Fed.  Cas. 

tlon  to  suits  in  equity,  since  these  go  No.  4,389. 

up    not  by   writ   of   error   but   by   ap-  >■  National    Bank    r.    Insurance    Co. 

peal.  <1S81)  104  U.  &  76,  2«  L.  «d.  708. 
11  Dinnuore  t>.  Cmtral  R.  Co.  (1S83) 

19  Fed.  IS3. 
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g  838.  Kitten  Pleadable  is  Bar. 

Of  defenses  that  can  be  presented  by  pleaa  in  bar  the  following  are 
illufitratiotiB :  the  statute  of  limitations,*^  the  statute  of  frauds, 
innooent  purchase,  account  stated,  award,  release,  tender,  payment, 
non  eat  factum,  prematurity  of  suit,  and  such  like  defenses."  Want 
of  interest  on  the  part  of  the  defendant  in  the  subject-inatter  of  the 
suit  is  good  ground  for  a  plea,**  thou^  the  more  naaal  mode  of 
raising  this  defense  is  by  a  simple  disclaimer. 

g  883.  Pita  of  Former  Adjadioatlon. 

That  the  subject-matter  of  the  suit  has  already  been  determined  by 
former  adjudication  between  the  same  parties  is  a  good  plea.''  It 
will  be  observed  that  this  plea  of  res  judicata  is  a  plea  in  bar,  while 
the  very  similar  plea  of  former  suit  pending  is  a  plea  in  abatement. 
A  former  adjudication  effectually  concludes  the  controversy;  the 
pendency  of  another  suit  concludes  nothing,  but  merely  shows  why 
the  second  suit  should  not  be  maintained  for  the  time  being. 

g  684.  Plea  Setting  TTp  laoliei  of  Plaintiff. 

The  question  of  laches  on  the  part  of  the  plaintiff,  or  staleness  of 
the  claim  sued  on,  may  be  raised  by  plea  in  an  infringement  suit " 
as  in  some  other  cases; ''  but  since  the  defense  of  laches  goes  to  the 
merit,  the  better  practice  apparently  is  to  relegate  that  defense  to  the 
answer.  The  trend  of  modern  decisions  ia  against  tjrying  cases  by 
piecemeal,  as  is  done  when  the  issue  of  laches  is  raised  by  plea.  It  is 
better  to  embody  such  a  defense  in  the  answer,  yet,  as  stated  above,  it 
may  sometimes  be  raised  by  plea.^' 

11  WiboD  V.  Koonti  (1812)  7  Craueh  to  h»re  been  determined  on  »  point  not  . 

202,  3  L.  ed.  31G.  decisive  of  the  merits,  ii  not  good  ffroand 

The  courts  beii^  JMdldftlly  bovnd  to  for  a  plea  of  ret  adiudicatt.    TUa  mle 

take  notice  of  the  statute  of  limitations,  haa  beea  applied  wbere  the  fanner  auit 

it  ia  not  neeeeuir;  to  make  express  ref-  was  dismissed  for  want  of  jurisdiction, 

erenee  to  the  statute  in  the  plea.     Thia  and  where  tbe  decree  of  diamine  was 

rule  applies  in  federal  courts  as  reffardi  ezpraslj  without  prejudice.    Walden  c. 

all   state   statutes  that  are  Uadtni;  on  Bodlej    (ISM)    14   Pet.   156,   10  L.   ed. 

those  courta.     HarpendinR  v.  Reformed  39S:    Garrett    t>.    New    York    etc.    Co. 

Dutch  Church  (1648)   16  Pet  4K!,  10  L.  (1886)    2»  Fed.  129. 
ed.  1029.  ■>  Edisnn   etc.   Co.   v.   EqniUble   Life 

ilQibson,   Suits    in   Chan.    (2d   ed.)  Boc.     (1803)    fiO    Fed.    4TB;    Wiloox    A 

II  330,  332,  333,  334.  White  Co.  r.  Farrand  Organ  Co.   (1006) 

I*  Williams    v.    Empire    Truap.    Co.  139  Fed.  4fl.  48. 
(1878)   Fed.  Caa.  No.  17.720.  "  Lansilale   c.   Smith    C1882)    106  U. 

»0 Desert  King  Min.  Co.  P.  Wedekind  8.  3»l.  27  L.  ed.  210. 
(1001)  110  Fed.  877.  "  Tjtches  is  available  at  tk*  bearias 

A  former  adjudication  wliicb  appears  without    having    been    pleaded  a-t   all. 
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§  8S6.  Flea  of  Want  of  Fartiei. 

Want  of  proper  parties  has  been  held  to  be  matter  in  bar  and  not 
merely  in  abatement.  It  accordingly  affords  good  ground  for  a  plea 
in  bar.**  A  plea  raising  this  question  must,  of  course,  name  the 
parties  -who  are  supposed  to  be  neoeeaary  and  show  why  they  are 
necessary." 

While  want  of  proper  parties  is  a  proper  subject  for  a  plea  in  bar, 
the  practice  in  r^ard  to  this  plea  is  peculiar,  in  that  a  determination 
of  it  adversely  to  the  plaintiff  does  not  result  in  the  peremptory  dis- 
missal of  Uie  plaintifPs  bill.  He  has  a  right  to  bring  the  parties  in  if 
he  can.**  To  this  end  the  pluntiff  will  be  allowed  to  amend  by  mak- 
ing Uw  new  parties. 

§  886.  TSaMm  Hot  Pn^er  for  Flea. 

It  is  not  the  province  of  a  plea  to  interpose  defenses  that  go  to  the 
merits  and  relate  in  no  wise  to  matters  in  abatement  or  in  bar.  Such 
defenses  should  be  raised  bj  answer.*^  For  Uiis  reason,  a  plea  of 
noninfringement  in  a  suit  for  the  infringement  of  a  patent  has  been 
considered  a  bad  plea,  and  such  a  plea  will  be  entertained  only  under 
special  ciremnfitanfces.'^  Usually  the  court  will  overrule  it  with  leave 
to  the  defendant  to  rely  on  the  same  in  his  answer,"  uid  this  is  very 
good  practice. 

SuIUtu  «.  Poctlasd  «te.  E.  Co.  (1876)  for  a  plM,  wkere  tbc  bill  all^M  ttiat 

H  U.  S.  SOa,  24  Ii.  ed.  3M ;   iSoote  t>.  thev  are  aot  joined  because  out  of  the 

Nickey  (1004)  6<t  C.  C.  A.  067,  133  Fed.  iunadiction  of  the   court.     Milligan   C. 

280;   Credit  Co.   c.   AriuDSU   Cent.   R.  Milledge   (1806)   8  Crauch  220,  2  L.  ed. 

Co.  (1882)  IS  Fed.  46;  Lakin  r.  6i«m  417. 

Butt«s  Gold  Min.   Co.    (18SG)    26   Fed.  "  Sbellield  t  B.  Co&l,  Iron  A  Hailwaj 

337;  Johnson  tJ.  Florida,  T.  *  P.  R.  Co.  Cn.  r.  Newman  (C.  C-  A.;  ISM)   77  Fed. 

(1883)  18  Fed.  821;  Leavenworth  Coud-  787,  23  C.  C.  A.  469,  oertiomri  Aeiniei 

ty  Ciun'n  r.  Chicago,  R.  I.  A  P.  Ry.  Co.  Neely   v.  Newman    (1807)    18   Sup.   Ct. 

(1385)  SS  Fed.  BIO;  Pratt  V.  California  «44,  106  V.R.  708,  42  L.  ed.  1211 ;  Dwight 

Min.  Co.    (1883)   24   Fed.  868;   Wood-  f.  Central  Vermont  B,  (Jo.  (18ei)8Fed. 

manse  k  Hewitt  Manarg  Co.  e.  Williams  785. 

(C.  C.  A.i  1805)  leC.  C.  A.6B0,  eSFed.  :«  Haaniond    v.    Hunt    (1879)    Fed. 

489.  Cas.  No.  8.003,  4  Bano.  t  Ard.  111. 

■  tTabiBI>.WaIkbuliaw  (1866)  McAll.  usharp   c.   Rciasner    (1881)    9   Fed. 

es.  Fed.  Caa.  Ho.  14,066;  OoldMBith  •.  445;  Rhode  Island  r.  Maaa.  (1840)   14 

GiUitaod  (1886)  24  Fed.  IM;  Hammond  Pet.  210,  10  L.  ed.  4^. 

V.  Hunt   (187B)   Fed.  Cas.  No.  6,003.  "  Knox  Bock-BInnting  Co.  p.  Rairdos 

WaiA  ol  proMT  {wrties  ma.j  also  bo  Btonc  Co.  (1808)  87  Fed.  MS;  Skarp  c, 

aqggeated    in  tbe    answer,  and    Equity  Beissner  (1881)   B  Fed.  445;  Hubhell  C. 

Rule    68  makes  pnmsion  for  the  speedy  De  Land   (1882)    14  Fed.  471;   Kom  v. 

determlBatioa    of    anch    quesUon.      See  WiebuMA   (1887)   88  Fed.  66;  ChJshotf 

ante.  ||  7a*,  766.  c  Johison  (1898)  84  Fed.  364- 

The  want  of  necessary  parties  who  are  is  Chishtdm    v.    Johnson     (1898)     84 

nerertheleaa  dispensable  affords  no  basis  Fed.  384. 
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'AffirmoHve.  Negative,  and  Anomalout  Pleas. 
%  8S7.  Sort!  of  Fleai— AfflnutiTe  Flea. 

The  most  important  cUsaification  of  pleae  is  found  in  the  follow- 
ing  threefold  division:  (1)  pure,  or  afiSrmatire,  pleas,  (2)  negatdve 
pleas,  and  (3)  anomalous  pleas.  The  negatiTe  and  anomalouB  pleas 
are  said  to  bo  impure,  by  way  of  distinguishing  them  from  pure,  or 
affirmative,  pleas. 

The  affirmative,  or  pure,  plea  is  the  normal  type  of  the  plea  in 
equity.  It  consists  entirely  of  new  matter  of  defense  not  apparent 
in  the  bill  Such  a  plea  proceeds  on  the  idea  that,  admitting  the 
case  stated  in  the  hill  to  be  true,  the  matter  suggested  by  the  plea 
affords  a  sufficient  reason  why  the  plaintiff  should  not  have  the  relief 
ho  prays  or  the  disGovery  he  seeks.  In  legal  effect  it  admits  the 
facts  stated  in  tbe  bill  to  be  true,  so  far  as  they  are  not  contradicted 
by  the  plea."* 

OfbMD,  Buita  b  Cbftnceiy  [2d  ed.)  |  323:  This  writer  makes  the  following 
exposition  of  tbe  nature  of  tbe  AffinnatiTe  plea  in  bar:  "The  logic  of  an 
afflRiiative  pie*  in  b>r  is  this:  tbe  complkinkut  having  omitted  frcan  the  bill 
an  etaential  matter  of  fact,  which,  if  it  bad  not  been  omitted,  would  bare 
rendered  tiie  bi!I  demurrable,  tbe  defendant  may,  hy  bringing  tbia  omitted  enen- 
tial  matter  of  fact  before  the  court,  destroy  the  apparent  case  contained  in 
the  bill,  and  in  this  way  terminate  the  litigation  quickly  and  cheaply.  Thai, 
a  bill  may  ebow  on  its  face  a  good  cause  of  action,  setting  up  many  details, 
and  praying  tor  relief.  If,  bowerer,  the  bill  suppresM*  tbe  fact  that  there 
baa  been  a  payment  or  a  release,  or  a  former  adjudication,  or  tbat  tbe  suit  i» 
barred  by  tbe  statutes  of  limitation,  or  that  any  other  statutory  or  equitable 
defense  exists,  in  any  such  ease  tbe  defendant  may  set  up  tUa  nippreued 
fact  by  a  plea  in  bar,  and  thereby  end  the  •uit." 

§  838.  HegatlTe  Flea. 

A  n^fative  plea,  on  the  contrary,  does  not  bring  new  matter  of 
defense  into  the  record.  It  seeks  to  destroy  the  efficacy  of  the  plain- 
tiff's case  by  denying  some  single  critical  fact  stated  in  the  bill. 
Thus,  where  a  bill  is  filed  to  redeem  property  froin  a  mortgage,  or  to 
foreclose  a  mortgage,  or  to  settle  a  partnership,  a  negative  plea  may  bo 
put  in  denying  the  existence  of  the  mortgage  or  the  existence  of  the 
partnership.  So  if  a  hill  is  brought  by  a  party  claiming  as  heir,  pei^ 
aonal  representative,  partner,  or  tenant  in  common,  and  the  defend* 
ant  desires  to  deny  that  the  plaintiff  has  the  character  that  he  pre- 
tends to  have,  this  fact  may  be  put  in  issue  by  a  negative  plea.    Simi- 

M  Goldsmith  c.  OUlUand    {1S86}   24    Fed.  154. 
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larly,  a  defendant  who  is  sued  in  a  repreaenUtife  character,  as  heir, 
admhiiatratOT,  guardian,  or  the  like,  may,  b;  means  of  a  negative 
plea,  pQt  in  imne  the  qantnii  -whether  he  has  the  particular  capacity 
iaq^tadtohhn." 

In  these  and  other  like  eitnations  the  nq^tive  plea  eerres  the  same 
end  of  narrowing  the  compasa  of  the  controversy  as  does  the  affirma- 
tive plea;  and  like  the  affirmative  plea  it  admits  in  legal  effect  the 
truth  of  all  the  allegations  of  the  bill  not  denied  by  the  plea.  A 
negative  plea  is  proper  whenever  any  allied  fact,  essential  to  the 
relief  sought,  is  false  and  can  be  so  negatived  as  to  present  a  single 
narrow  issue  of  fact  determinative  of  the  suit 

GflnoD,  SoiU  in  Chancery  (2d  ed.)  |  323:  "A  negktlTe  pU«  In  bftr  denies 
Mnii«  essentUl  allqiatloii  conUined  in  the  bill,  acmie  averment  ott  which  tha 
on  reata;  and  the  logic  of  th«  plea  is:  that,  inaamneh  aa  the  compUinaDt'a 
alleged  righta  all  depend  on  a  false  allegation  of  a  single  essential  matter  of 
fact,  it  is  nnneceasary  for  the  defendant  to  answer  all  the  various  charge* 
and  aveiments  in  the  bill,  when  the  suit  can  be  ended  by  a  plea  denying  Uie 
•UegKUon  of  this  one  essential  matter  of  fact.  A  negative  plea  In  bar  is  the 
opposite  of  an  afHrmative  pie*;  an  affirmative  plea  in  bar  seeka  to  bring  into 
the  case  an  essential  matter  of  fact  which  the  bill  has  left  out,  while  a  nega- 
tive plea  aeelcB  to  strike  out  of  the  ease  an  essential  matter  of  fact  which  tbs 
bill  has  brought  In.  In  other  words,  an  affirmatiTe  plea  seeks  to  end  the  suit 
by  Injecting  into  it  a  fatal  fact,  and  a  nc^tive  plea  seeks  to  end  the  suit  by 
extracting  from  It  a  vital  fact.  It  is  plain,  that  both  affirmative  and  negative 
pleas  in  bar  are  really  nothing  more  than  short,  pointed  answers,  intended 
to  confine  the  litigation  to  a  single  issue,  that,  if  decided  in  favor  of  the  defend- 
ant, would  end  the  suit." 

§  888.  BeiH^fnition  of  VegatiTe  Fleu . 

Pleas  in  equity  were  originally  designed  to  set  up  new  matter  and 
at  first  all  pleas  were  affirmative,  Hut  aft«r  affirmative  pleas  were 
adopted  it  was  quite  natural  that  ne^tive  pleas  should,  from  the  con- 
venience of  it,  sooner  or  later  be  also  recognized.  When  the  experi- 
ment of  setting  up  a  negative  plea  was  first  made  in  equity  it  was 
unBuccesaful ; "  but  in  the  end  the  innovation  was  sanctioned,  and 
negative  pleas  came  to  be  fully  recognized.'*     The  introduction  of 

>i  Gibson,   Suits  In   Chan.    (2d   ed.)  plea  ought  to  be  overruled,  as  mere  mat- 

II  S22,  337.  ter  of  denial  is  appropriate  for  an  sn- 

**  Oun   V.   Prior    (1TS5)    Forrest,    BS,  swer  but  not  for  a  plea.     On  overruliDg 

note,  1  Cox  Ch.  Cas.  197,  2  Dick.  S67;  such  a  plea  the  court,  would,  of  course, 

Newman   p.  Wallh    (17B7)    2  Bro.   Ch.  allow  the  defendant  to  rely  on  the  same 

143.  defense  in  his  answer. 

Traces  of  the  early  prejudice  against        >'  Hall   r.   Noyes    (lTft2)    3  Bro.  Ch. 

negative  pleas  are  found  in  Milligan  ».  48.1,    4S8;    Rhino    v.    Emery    (1S97)    7S 

Miiledse  (ISOS)   3  Cranch  220,  2  L.  fd.  F^\.  493. 
417,  wheraltlsniggeated  that*  negative       Professor   LangdeU' points   out   that 
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negative  pleae  brou^t  much  perplesity  ftnd  coofusion  into  the  sub- 
ject of  equity  pleading.  Thia  was  due,  partly  nt  least,  to  the  fact 
that  the  pleaders  and  the  courU  did  not  At  first  perwive  that  a 
negative  plea  requires  the  support  of  an  answer.'*  The  otrnditions 
under  wfaidi  the  supporting  asawer  is  required  mil  be  aonsidered 
further  on  in  this  woi^'^ 

g  840.  JHAsvltj  ot  Distiagniahing  Afflnnatin  and  HagstiTe  Fleai. 

The  verbal  distinction  between  affirmative  and  negative  pleas  Is  a 
very  easy  one;  but  when  one  ia  required  to  answer  the  specific  ques- 
tion whether  a  particular  plea  is  affirmative  or  negative,  grave  diffi- 
culty is  often  encountered.  In  solving  this  question,  little  reliance 
can  be  placed  on  tlie  form  of  the  plea,  for  an  affirmative  plea  ia  oft«i 
found  in  negative  guise,  and  a  n^ative  plea  often  asstunes  an  affinna* 
tive  form.  The  question  must  be  determined  in  each  case  from 
the  issues  involved  and  the  nature  of  the  pleadings.  If  the  plea 
amounts  merely  to  a  denial,  direct  or  argumeotAtive,  of  some  faet  tJwt 
the  plaintiff  must  prove,  in  ord>ep  to  obtain  relief,  whether  such  {act 
be  allied  in  the  bill  or  not,  the  plea  will  be  n^ative."  On  the 
other  baud,  if  the  plea  alleges  some  fact  that  is  consistent  with  every 
fact  necessary  to  be  proved  by  the  pliiptiff,  but  that  will  yet  prevent 
the  plaintiff  from  obtaining  relief,  the  plea  is  affirmative.  It  thus 
appears  that  the  question  whether  a  parti^ilar  plea  is  affirmative  or 
negative  cannot  be  intelligently  answered  until  tlie  Inquiry  ia 
answered,  what  facts  must  the  plaintiff  prove  in  order  to  obtain  a 
decree  ?  *' 

§  841.  AnomaloiH  Flea. 

The  anomalous  plea  is  no  doubt  rightly  named ;  for  notwithitavd' 
ing  the  fact  that  it  is  well  established  in  equity  pleading  it  is  truly  an 

neKative  jileas  flnt  gained  recognition  that  the  acts  were  beimg  done  exclusiye- 

iinder  gnne  of  the  Rnomalom  pint;  and  ly   fit   foreign   countries.      It   wma   hetd 

it  was  Bot  at  first  perceived  that  Uw  that  tfafs  was  a  tie|{»tiv«  flea.    T^  rea- 

reco^ition  of  anomfttnus  plea«  involved  son  is  found  in  the  fact  that  the  iaaue 

the  admiision  of  purely  negative  pleaa.  here  raised  was  on  a  fact  that  va4  Jiart 

See  T^ni^ell,  Rif.  PI.  lOt.  of  the  ;riaintifrs  case.    It  waa  peceaeur 

»*  I-aDfrdell,  Rq.  PI.  IDS.  to  tiif  exercise  of  jurisdiction  over  the 

*i  Bee  post,  ch.  XXIIl.,  t  BM  et  seq.  case  that  the  plaintiff  should  prore  tix9t 

•'Vacuum   Oil  Co.   v.   Eacle  Oi!   Co.  the  wrongful   acts  complained   of   weoo 

(IBQT)    154  Fed.  869.     In  this  cane  the  done  partly  in  tMs  country.     Tlie  plea 

bill  alleged   that  certain  wrongful  acts  had  the  same  effect  as  if  it  had  aU^fced 

^(ainrt  which  an  injunction  was  soueht  that  those  acta  were  pot  dope  ^  this 

were  be^  done  in  this  conotry  and  also  ooun^. 

in  foreign  countries.    The  pl«a  averred       *'  lia^el},  E^  PI.  JOft 
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anomaly.  Its  peculiarities  are  due  to  the  fact  that  two  elements  are 
combined  in  it. 

To  understand  the  nature  and  office  of  the  anomalous  plea,  it  is 
necessary  to  revert  for  a  moment  to  the  etnicture  of  the  original  bill. 
In  discussing  that  topic,  we  called  attention  to  the  fact  that  the 
special  replication  has  been  banished  from  equity  pleading.  As  a  con- 
sequence, the  plaintiff  is  bound  to  insert  in  his  original  bill  any  mat- 
ter suitable  for  a  special  replication  to  the  defendant's  plea  or 
answer.  If  he  does  not  get  that  matter  in  at  first,  he  must  put  it  in 
by  way  of  amendment  after  the  need  for  it  has  been  revealed  by  the 
defendant's  plea  or  answer. 

The  normal  way  in  which  such  matter  is  incorporated  in  the  bill 
is  this:  First,  the  plaintifF  states  his  own  case;  secondly,  he  sets 
forth  the  affirmative  matter  of  defense  on  which  he  supposes  the 
defendant  will  rely;  lastly,  be  sets  up  new  matter,  such  as  would 
normally  have  gone  into  a  special  replication,  to  defeat  that  defense. 
It  is  proper,  though  not  absolutely  necessary,  for  the  defendant 
explicitly  to  refer  to  the  anticipated  defense,  because  otherwise  no 
basis  would  superficially  appear  for  the  introduction  of  the  matter 
by  which  it  is  intended  to  subvert  that  defense. 

Furthermore,  it  may  be  noted  that,  in  setting  out  tlie  anticipated 
defense,  the  plaintifF  may  proceed  along  either  of  two  lines:  tbii9  lie 
may  either  in  terms  admit  the  facts  constituting  the  alleged  defense 
and  thence  proceed  to  subvert  it  by  the  new  matter  on  which  he  relies, 
or  he  may  refer  to  that  defense  as  a  mere  pretense  on  the  part  of  the 
defendant  and  thence,  without  admitting  it  to  be  true,  proceed  to  set 
up  the  new  matter  in  avoidance  of  it.  So  far  as  the  principles  of 
equity  pleading  are  involved,  it  makes  no  difference  whether  the 
plaintiff  pursues  the  one  course  or  the  other;**  but  as  r^;ards  the 
burden  of  proof  it  makes,  of  course,  a  very  material  difference 
whether  the  plaintiff  has  in  terms  admitted  the  existence  of  the 
defense  he  seeks  to  undermine,  or  not. 

§  842.  AArmatiTe  and  Hegttive  Elementi  «f  Anomalous  Flea. 

We  shall  suppose  that  the  defendant  avoids  admitting  the  antici- 
pated defense  and  sets  it  up  merely  by  way  of  colorable  pretense, 
thence  proceeding  to  state  matters  of  fact  in  avoidance  of  the  sug- 

I   taggettti  ■impte  nmtlve  plea  will  anfficc.    Luig- 

n  Btrictneai  dell,  Eq.  Ft.  140.     However,  he  admito 

anticipates  that  the  defeni'     '  .... 

[preuly  ad-  alous  plea  ber 

mits  it  to  be  true.     Bere,  uye  be,  ■  all  tbat  way. 
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geeted  and  pretended  defenea  In  this  situation  it  is  neceseary  for  the 
defendant  to  plead  an  anomaloua  plea,  for  be  is  bound  to  do  two 
things.  He  must  by  an  affirmative  plea  aet  up  the  matter  alleged 
in  the  bill  by  way  of  pretense  only,  and  he  must  also  deny  the  matter 
set  out  in  the  bill  to  avoid  that  defense.  Such  is  the  function  of  the 
anomalous  plea.  It  is  affirmative  in  so  far  as  it  is  a  plea  and  ne^tive 
in  so  far  aa  it  is  a  rejoioder.  The  anomalous  plea  relies  on  that  which 
the  bill  seeks  to  avoid,  and  seeks  to  avoid  that  on  which  the  bill 
relies.  The  anomalous  plea  is  evidently  a  combined  affirmative  plea 
and  negative  rejoinder. 

Lai^detl  on  Equlfy  Plek^ng  101:  Tbia  learned  nrrlter  prcaents  th«  theorjr 
of  the  aDomAloiu  plem  thiu;  "If  «  bill  ftnticipatea  a.  defcuM,  And,  wltliout 
admitting  ita  truth,  replica  to  it  kfflnnkttvclj,  and  tbe  defeDdant  wiabea  to 
■et  up  the  detenM  bjr  pie*,  it  Is  obvious  that  he  must  traverse  tbe  anticipatoT; 
re^ieationi  for  otherwise,  in  the  event  of  issue  being  taken  upon  the  truth 
of  tbe  plea,  the  afBimative  replication  will  be  admitted  to  be  true.  A  negative 
rejoinder,  therefore,  must  l>e  incorporated  with  the  affirmatiTe  plea.  Such 
pleas  have  beccHue  common  in  modem  times;  and,  being  partlj  affirmative  and 
partly  D^ative,  they  are  distinguished  bj  the  name  of  anomalous  |deas.  If  the 
defendant  should  not  be  prepared  to  deny  the  truth  of  tbe  affirmative  replica- 
tion, and  should  wish  to  set  up  an  affirmative  answer  to  It,  of  eoune  both 
branches  of  his  plea  would  be  affirmative;  but  no  instance  of  such  a  plea  has 
been  found  in  the  reported  cases.  It  an  anomalous  plea  be  put  in  issue,  it 
will  be  seen  that  each  party  has  something  to  prove,  namely,  tbe  defendant 
his  affirmative  defense,  and  the  plaintiff  his  affirmative  replication," 

2  Daniell,  Chancery  Practice,  106,  100;  This  author  makes  tbe  following 
exposition  of  the  grounds  on  which  it  is  necessary  to  introduce  negative  aver- 
ments  into  a  plea  containing  matter  of  affirmative  defense:  "If  there  is  any 
charge  in  the  bill,  which  is  an  equitable  eireumstanoe  in  favor  of  the  plain- 
tiff's case  against  the  matter  pleaded,  such  as  fraud  or  notice  of  Utie,  tbe  court 
will  intend  the  matters  so  charged  against  the  pleader,  unless  they  are  met 
by  averments  in  tbe  plea.  .  .  .  The  necessity  for  the  introduction  of  stub 
averments  into  a  plea  is  obvions,  when  we  consider  that  a  plea  for  the  parpoae 
of  deciding  on  the  valldit];  of  it,  like  a  demurrer,  admits  all  the  facts  stated 
in  the  bill  to  be  true,  so  far  as  they  are  not  controverted  by  the  pleaj  so  that 
whenever  matters  of  fact  are  introduced  to  the  bill,  which,  if  true,  would 
deHtroy  the  effect  of  the  matter  pleaded,  the  plea  will  be  overruled,  unleaa  snch 
matters  are  controverted  by  the  avennents." 

g  S48.  ZUnstntioni  of  Anomalous  Flea. 

The  necessity  for  the  use  of  an  anomalous  plea  may  arise  in  a 
suit  for  any  sort  of  relief.  However,  this  form  of  plea  is  chiefly 
identified  with  those  situations,  comparatively  few  in  number,  where 
the  anticipated  defense  arises  from  former  decree,  award  of  arbitra- 
tors, release,  account  stated,  innocent  purchase,  statute  of  limitations, 
and  such  like  defeases.     Here  the  matter  of  replication  in  the  bill 
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conaists  of  equitable  circumstances  sufficient  to  defeat  the  bar  of  the 
affirmative  plea  Betting  up  those  defenses,  and  the  n^ative  rejoinder 
in  the  plea  traTerses  and  denies  those  special  circiunstances  stated  in 
the  bill  by  way  of  special  replication.  The  following  illustrations 
will  amply  illustrate  the  normal  use  of  the  anomalous  plea: 

(1)  A  plaintiff  files  a  bill  to  establish  a  trust  in  real  property  or 
to  obtain  other  eqnitable  relief  in  respect  to  the  same.  An  obstacle 
to  the  obtaining  of  this  relief  is  found  in  the  existence  of  an  adverse 
decree  of  the  same  court,  or  of  another  court  of  competent  jurisdic- 
tion, concluding  the  plaintiff's  rights  in  respect  to  that  matter.  But 
the  plaintiff  may  be  able  to  show  that  the  decree  in  the  former  suit 
ought  not  to  be  held  binding  on  him  because  it  was  procured  by  fraud 
or  fraudulent  combination.  Therefore,  in  his  bill,  he  anticipatea  the 
defense  arising  from  tbe  former  decree  and  avoids  it  by  sufficient 
allegations  of  fraud  and  combination.  The  defendant  thereupon  files 
an  anomalous  plea  setting  up  the  former  decree  as  an  affirmative 
defense  and  n^ativing  the  allegations  of  fraud  and  combination.'* 

Fraud  and  combination  in  this  illuatration  is  typical  of  any  suf- 
ficient matter  by  which  a  decree  may  be  avoided.  The  plaintiff 
might  just  as  well  rely  on  ot^er  matters,  as  that  the  decree  is  void  for 
want  of  jurisdiction  on  the  part  of  tho  court  over  him.  He  might 
assert,  for  instance,  that  he  (the  present  plaintiff)  was  an  infant  when 
the  other  proceedings  were  hod,  p.ini  that  his  interest  was  not  brou^t 
before  the  court  in  a  way  to  make  the  decree  binding  on  him. 

(2)  A  plaintiff  files  a  bill  to  have  an  accounting  and  settlement  of 
partnership  affairs  or  to  have  an  accounting  of  transactions  between 
himself  as  principal  and  the  defendant  aa  his  brdcer  and  agent. 
An  obstacle  to  the  suit  may  consist  of  an  award  made  by  arbi- 
trators appointed  by  the  parties  to  settle  the  very  nuLttera  now  drawn 
in  controversy.  The  plaintiff,  however,  finds  Uiat  he  is  not  bound  by 
the  award  and  that  he  can  impeach  it  for  fraud  or  misconduct  of  the 
defendant,  or  of  the  arbitrators,  or  for  some  fatal  irregularity  in 
the  arbitration  proceedings.  He  therefore  Buggesta  in  his  bill  that 
the  defendant  relies  on  a  pretended  award  of  arbitrators  but  that  (if 
reliance  is  placed  on  any  such  pretended  award)  the  same  is  void  and 
of  no  effect  by  reason  of  the  defect  or  irregularity  that  he  thereupon 
proceeds  to  specify.    The  principle  is  the  same,  of  course,  where  the 

■  *  In  ereiy  owe  when  k  bill  chargM  charged  In  tlie  bill  mast  contain  a  denial 

fraud  and  combination  aa  one  of  the  of  the  fraud  and  oomblnatlon,  and  hence 

ground!  of  relief,  a  plea  Httlnn  up  an  mcb  a  plea  ia  anomalona.    It  mnat  be 

affinnatire  defeoae  baaed  on  matter  af-  supported  bj  an  aaawer.    Eigni^  Hide 

feeted   by  the  fraud  and  comhination  SS, 
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obstacle  to  the  relief  Bought,  instead  of  being  an  amurl,  eonsists  <d  a 
release,  executed  by  the  plaintiff  to  the  defendant,  or  of  an  tMoont 
stated  between  them  about  the  transactions  in  qnertion.  If  any  valid 
reason  exists  why  the  release  or  Account  stated  sboald  not  operate 
with  full  effect,  the  plaintiff  can  anticipate  the  same  and  set  forth  the 
matter  that  avoids  it.  And  the  defendant  is,  in  all  sndi  oases,  bound 
to  plead  his  anomalous  plea. 

(3)  The  plaintiff  brings  suit  to  recover  an  estate.  An  obstacle  to 
the  getting  of  relief  is  found  in  the  fact  that  the  defendant  is  in  a 
position  to  put  in  a  plea  of  innocent  purchase.  But  the  plaintiff 
apprehends  that  any  such  plea  may  be  defeated  by  proof  showing 
that,  before  the  consideration  was  paid,  the  defendant  had  notice  of 
the  plaintiff's  claim  or  had  knowledge  of  facts  and  circnmstanoes 
from  which  notice  ooold  be  inferred.  Consequently  the  plaintiff 
anticipates  that  defense  in  his  bill  and  sets  <mt  the  fact«  and  clroom- 
etances  affecting  the  defendant  with  the  re^::ta  notice.  The  defend- 
ant must  then  come  back  with  an  anomalous  plea  setting  up  the 
defense  of  innocent  purchase  and  denying  the  facts  and  droum- 
stances  from  which  notice  might  be  inferred. 

(4)  The  plaintiff  seeks  relief  upon  a  cause  of  action  apparently 
barred  by  the  statute  of  limitations.  In  such  a  bill  the  plaintiff 
should  first  state  fais  title  to  equitable  relief  and  then,  after  suggest- 
ing* that  the  defendant  pretends  that  the  cause  of  action  is  barred, 
he  should  set  out  the  equitable  facts  and  circmnstanoes  that  prevent 
the  bar  of  the  statute  from  attaching.  The  defendant  thereupon 
pleads  an  anomalous  plea  setting  up  &e  defense  of  the  statute  and 
denying  the  circumstances  that  would  prevent  the  bar  of  the  statute 
from  being  effective. 

The  foregoing  illustrations  exhibit  the  conditions  calling  for  the 
URC  of  the  anomalous  plea  in  their  fullest  and  moat  extended  form. 
Hut  the  anomalous  plea  may  appear  in  situations  where  the  bill  doea 
not  contain  all  of  the  parts  or  elements  indicated  above.  For 
instance,  in  the  illiistrntions  given  above,  we  have  supposed  that  the 
bill  seeks  independent  relief  other  than  the  removal  of  the  obstacle 
referred  to  in  the  bill  as  a  pretended  defense.  The  principle,  however, 
is  the  same  where  the  bill  is  primarily  addressed  to  setting  aside 
the  obstacle  on  which  the  defendant  is  expected  to  rely  by  plea.  Thus 
a  plaintiff  may  file  a  bill  for  no  other  purpose  than  to  impeach  a 
decree,  to  set  aside  a  release,  to  open  an  account  stated,  or  set  aside  an 
award  of  arbitrators.  When  the  suit  takes  this  form,  the  all^tiona 
of  the  bill  are  decidedly  simpler  and  briefer  than  where  affinnative 
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relief  is  BOu^t,  to  the  granting  of  which  the  decree,  release,  award, 
or  account  stated  presents  a  mere  obstacla  But  the  necessity  for  the 
oae  of  the  anomalous  plea  is  the  same;  for  the  defendant  must  by  plea 
set  up  and  rely  on  the  decree,  release,  award,  or  account  stated,  and 
he  must,  at  the  same  time,  negative  the  matter  set  forth  in  the  bill  as 
a  ground  for  impeaching  the  decree,  release,  award,  or  account  stated. 

I  844.  Omiinon  of  Allegation  of  Pretended  BefenM. 

Sometimes  the  case  presented  by  a  bill  is  such  that  it  ia  proper  for 
t^e  plaintiff,  in  his  bill,  to  omit  all  explicit  reference  to  the  pretended 
defense  on  which  the  defendant  is  expected  to  rely,  and  yet  at  the 
same  time  the  bill  will  be  found  on  analysis  to  contain  matter,  the 
effect. of  which,  if  proved,  will  be  to  destroy  that  defense  if  it  happens 
to  be  interposed.  The  illustrations  above  given  m  connection  with  the 
defenses  of  innocent  purchase  and  the  atatute  of  limitations  are  here 
in  point.  A  plaintiff  who,  in  seeking  equitable  relief,  is  confronted 
widi  the  possibility  of  being  met  with  a  plea  of  innocent  purchase  or  a 
plea  of  the  statute  of  limitations  may,  on  the  face  of  his  bill,  ignore 
such  defense  and  yet  at  the  same  time,  in  his  statement  of  facts,  pur- 
posely bring  out  matter  sutGcient  to  avoid  the  pica,  if  it  should  be 
put  in.  All  that  need  be  remarked  about  this  mode  of  framing  the 
bill  is  that  it  does  not  at  all  affect  the  principles  of  pleading 
involved.  The  defendant  should  merely  take  note  of  the  real  nature 
of  the  matter  contained  in  the  bill  and  put  in,  as  in  other  cases,  an 
anomalons  plea  asserting  the  defense  to  which  the  bill  fails 
expressly  to  refer  and  denying  those  matters  in  the  bill  that  would 
avoid  the  plea.  It  is  obvious  that  the  part  of  the  bill  containing  refer- 
ence to  the  pretended  defense  is  purely  formal,  and  the  omission  of 
it  cannot  change  the  nature  of  the  pleading.  It  may  be  incidentally 
observed  that  the  necessity  for  the  use  of  anomalous  pleas  more  often 
arises  in  situations  where  the  bill  does  not  present  all  the  elements 
enumerated  in  the  extended  illustrations  given  abovo  than  where  it 
does  present  tfaem  all;  and  the  difliciiltY  in  using  anomalons  pleas  of 
course  arises  chiefly  in  connection  with  these  abnormal  cases.  Illus- 
trations of  this  type  of  bill  will  be  foimd  in  the  discussion  of  the  sup- 
porting answer  which  will  appear  in  a  subsequent  chapter.*" 

g  64S.  General  Frinoiple  OoTtming  Uh  of  Anomalotu  Flea. 

In  conclusion  it  may  be  stated  that  an  anomalous  plea  is  necessary 
in  every  case  (supposing  that  the  defendant  wishes  to  put  in  a  plea 

mSt*  poti.  I  HI. 

£•).  Prac.  Vol.  I.— 33, 
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ioBtead  of  aaswering)  where  the  defendant  wuhea  to  rely  oo  eome 
affirmative  defense,  which  defense  appears  to  be  defeated  b;  some  faet 
or  facts  stated  in  the  biU.  Before  the  affirmative  plea  can  operate 
with  effect  in  the  def^dant's  favor,  those  adverse  facta  stated  in  tfa« 
bill  must  be  met  and  denied.  This  requirea  that  the  plea  should 
contain  a  n^^tive  element,  and  the  combination  of  this  element  with 
the  affirmative  element  in  the  plea  makes  the  plea  anomalous. 

The  anomalous  plea  mnat  be  supported  by  an  answer,  the  purpose 
of  the  answer  being  to  give  discovery  aa  to  the  matter  stated  in  the 
bill  in  avoidance  of  the  defense.  The  subject  of  anawera  in  support 
of  pleas  will  be  dealt  with  hereafter.*^ 

Oeneral  Requisites  of  Plea. 
§  846.  Bi]i^en«M  of  bite  Bai«d  by  Fleft. 

One  of  the  prime  purposes  of  permitting  pleas  to  be  filed  is  to 
reduce  the  cause  to  a  single,  well-defined,  and  determinative  issue. 
The  convenience  of  the  procedure  justifies  the  court  in  thus  pennit* 
ting  the  suit  to  go  off  on  an  extrinsic  issue  not  necessarily  responsive 
to  the  equity  of  the  case  made  in  the  bill.  Where  it  appears  that  there 
are  a  number  of  such  collateral  and  extrinsic  issues  each  of  which 
might  properly  be  set  up  in  a  plea,  the  economy  of  procedure  which 
the  use  of  pleas  contemplates  is  in  a  great  measure  lost;  and  the 
courts  rightly  reason  that  if  more  pleas  than  one  are  to  be  filed,  with 
the  attendant  result  of  raising  many  distinct  issues  of  fact,  it  wonld 
foe  more  conducive  to  justice,  and  as  economical  in  the  end,  to  require 
a  full  answer  and  go  into  the  merits  as  well  as  into  the  matter  that 
would  be  covered  by  the  several  pleas.  It  follows  that  as  a  general 
principle  the  filing  of  numerous  pleas  is  not  encouraged.  Only  a 
single  plea  can  be  filed  as  a  matter  of  right,  and  more  can  be  filed 
only  with  the  express  permission  of  the  court**  But  the  same  will 
be  permitted  in  a  proper  case. 

Where  several  pleas  have  been  filed  without  the  permission  of  the 
court,  the  plaintiff  by  motion  can  compel  the  defendant  to  elect  which 

«i  See  pott,  tS  984-1007.  Leave  to  file  mi  addlUoiuJ  plw  nim- 

*'BuDk«T  Hill  etc.  Min.  Co.  C.  Slia-  tng  the  queatian  of  wont  of  proper  p«r- 

shone  Min.  Co.   (1901)    100  Fed.  e04,  47  ties  hBi  been  refused  on  the  ground  that 

C.  C.  A.  200;  McCloskey  v.  Barr  (1B89)  equity  rule  SE  authorizM  the  auggestion 

38   Fed.   IG6;   Nojca  t>.  Willard    (IB7I)  of  this  defect  in  the  anawer  and  makeK 

Fed.    Cas.    No.    10.374,    1    Woods    1S7;  provision   for  th*  speedy  determination 

Lamb  V.  Starr    (1806)    Fed.  Cfte.  No.  of  the  question  so  raised.    U.  S.  o.  Gil- 

B,021;    \Mieeler   f.    McConnidi    tlS7I)  lespie   (JSSl)   S  Fed.  903. 
Fed.  C«s.  No.  17.408. 
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plea  li8  will  stand  on ;  "  or  the  court  may  permit  him  to  embody  the 
SOTeral  pleas  in  his  answer.*^ 

If  several  pleaa  are  filed  and  the  plaintiff,  inBtead  of  making  a 
motion  to  strike  or  to  compel  the  defendant  to  elect  as  to  which  he 
will  Btand  upon,  seta  them  down  for  argument,  the  court  ma;  consider 
the  question  of  their  l^al  sufficiency  without  reference  to  tlie  fact 
that  they  were  filed  without  leave.*" 

§  847.  Pleading  Different  Flea*  to  Diatinet  Puti. 

The  rule  that  a  defendant  cannot  plead  several  matters,  must  not 
be  understood  as  precluding  a  defendant  from  putting  in  several 
pleas  to  different  parts  of  the  same  bill ;  it  merely  prohibits  his  plead- 
ing, without  previous  leave,  a  double  defense  to  the  whole  bill,  or  to 
the  same  portion  of  it,  A  defendant  may  plead  different  matters  to 
separate  parts  of  the  aame  bill ;  but  where  he  puts  in  several  pleas  to 
the  same  bill,  he  must  point  out  to  what  particular  part  of  the  bill 
each  plea  is  applicable.*" 

§  848.  Leave  to  Plead  Several  Fleas. 

By  leave  of  court  a  defendant  can  plead  any  nnmber  of  defenses 
to  all  or  any  part  of  his  bill.  In  passing  on  an  application  for  leave 
to  file  several  pleas,  the  court  exercises  its  discretion.  "  Clearly, 
several  pleae  should  not  be  allowed  unless  they  present  well-defined 
issues  not  interwoven  with  the  alleged  equities  of  the  bill,  which  can 
be  determined  separately,  without  regard  to  such  equities,  and  with- 
out injustice  to  the  complainant."  "  Before  granting  leave  to  put  in 
several  pleas,  the  court  must  be  convinced  of  the  desirability  of  such 
a  step,  and  perhaps  even  of  a  necessity  for  allowing  auch  step  to  be 
taken." 

§  840.  When  leave  Will  Be  Granted. 

The  court  will  always  permit  several  pleas  to  be  filed  where  it 
appears  that  they  present  distinct  defenses  in  abatement  which  would 

«*Novafl  V.  Wjllard   (1871)   1  WoodB  "2  Dan.  Ch.  Fr.  106. 

187.  Fed.  Cu.  No.  10,374.  f  Gilbert  C.  Murphjr  (igOO)   100  Fed. 

*<Reisaner  t>.  Anneu  (1B7T)  3  Bana.  181. 

t  Ard.  148,  Fed.  Caa.  No.  n,e8«.  ^iLamb  c.  Starr   (1868)   Deadv  3G0, 

»»Wheeler   p.   McConnlck    (1871)    S  Fed.  Cm.  No.  8,021;  Newby  P.  Oregon 

BUt«hf.    267,    Fed.    Cas.    No.    17,498|  Cent  B.  Co.  (1870)  Fed.  Caa.  No.  10,14«. 
Bunker  Hill  etc  Min.  etc  Co.  v.  Sho- 
Bhone  Hin.  Co.  {IWl)  47  C.  G.  A.  800l 
tWfM.0Oi. 
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not  be  available  in  an  answer  (under  the  rule  that  mere  matter  in 
abatement  is  waived  by  answer).*'  It  is  also  supposed  that  per- 
mission would  ordinarily  be  granted  to  file  more  than  one  plea,  all 
going  to  the  question  of  jurisdiction  but  on  different  grounds,  such  as 
lack  of  diversity  of  citizenship  and  insnfBciency  of  the  amount  in 
controversy.  And  this  althou^  want  of  jurisdiction  is  no  longer 
waived  by  answering  but  is  available  at  any  stage.  The  issue  of  want 
of  jurisdiction  ie  naturally  a  preliminary  one  and  is  eminently 
appropriate  to  be  raised  by  plea.  But,  of  course,  if  the  court  con- 
ceived that  the  putting  in  of  the  several  pleas  would  unduly  tend  to 
delay  the  cause,  the  permission  would  not  be  granted,  such  matters 
being  available  at  any  stage. 

§  MO.  Order  Orantiiiy  Lmts  to  File  Several  nras. 

A  mere  recital  in  several  pleas  that  they  are  filed  by  leave  of  the 
court  does  not  show  that  such  leave  was  in  fact  granted.  This  fact 
should  appear  of  record  in  an  appropriate  order,  obtained  on  motion. 
But  if  the  plaintiff,  without  objecting  to  such  lack  of  form,  sets  the 
pleas  down  for  argument,  the  court  may  treat  the  objection  as  waived 
and  proceed  to  consider  the  question  of  their  sufficiency."* 

§  881.  Flea  Mut  Hot  Be  Snplioitoiu  or  Knltifarioui. 

The  plea  being  recognized  in  equity  pleading  only  because  it  oon- 
duces  to  limit  the  field  of  inquiry,  it  naturally  results  that  the  plea 
must  present  a  single  distinct  issue.  As  the  courts  will  not  permit 
several  distinct  pleas  to  be  filed  without  very  good  reasons  appearing 
why  it  should  be  done,  so  in  considering  the  scope  and  effect  of  each 
individual  plea,  it  is  required  that  the  plea  be  concerned  with  only 
one  subject-matter  or  at  leant  with  one  defense.  If  a  plea  seta  up  two 
or  more  distinct  defenses,  it  is  said  to  be  double  or  multifarious." 

•*  United  Stktea  e.  Gilleapie  (IS8I )  6  29  C.  C.  A,  33;  Cooper  c.  Preston  (1900) 

Fed.BOS.    Sm  Bqu%  RuIp  30.  lOS  Fed.  403;  SchnsulTer  c.  Aate   (1906) - 

t*McCI<wke7  c  BArr   (IS89)   38  Fed.  US  Fed.  867;  Jahn  v.  Champagne  Lum- 

16G.  ber  Co.   (1907)  152  Fed.  669,  670. 

*i  U.  8.  V.  CalifomU  etc.  I^nd  Co.  148  The  use  of  a  plea  and  the  reasona  tor 

U.  8.  31,  13  Sup.  Ct  45S.  37  L.  ed.  364;  its   allowance   are,   thjit   it  uvea  time. 

MilUgan   i>.   Milledge    (ISOG)    3   Cranch  trouble  and  expense;  but  if  parties  are 

220,  2  L.  «d.  417;  Hottetter  Co.  v.  E.  G.  permittpd  to  multiply  pleaa,  settins  up 

Lyons  Co.   (1900)   99  Fed.  734;  Hazard  difTerent  facta  in  avoidance  of  the  plain- 

r.  Durant   {1686)   2G  Fed.  E6;  Rhino  v.  titTt  claim,  nothing  ia  gained  in  these 

Emery   (1897)   79  Fed.  483;  Giant  Pow-  reeperta.   am)   an   answer  ia  the  proper 

dcT    Co.    V.    Safety    Nitro    Powder    Co.  eniirHp  of  pleading.     Reissner  V.  Anneas 

(1684)    IS  Fed.  609;   Briege  v.  Stroud  (1S7T)  Fed.  Cas.  No.  11^86. 

(189.1)  68  Fed.  717:  MaeVeagh  v.  Denver  By  Rule  No.  20  of  the  RuIm  <rf  the 

City  Waterworka  Co.  (1897)  St  Fed.  74,  Circuit  Court  for  the  Northern  ptotiict 
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The  rule  against  duplicity  and  multifariouaness  in  pleas  operates 
with  no  liardship  on  the  defendant  since,  under  the  ruIcB  of  equity 
pleading,  the  benefit  of  all  those  different  defenses  can  be  had  bj  set- 
ting them  up  in  the  answer.  In  comnion-law  pleadings  the  defend- 
ant has  no  other  mode  of  presenting  various  defenses  than  by  plea, 
and  consequently  at  law  the  rule  against  duplicity  has  been  relaxed 
so  as  to  permit  several  pleas  to  be  pleaded  at  the  same  time.^' 

The  rule  that  each  plea  must  present  no  more  than  one  defense  was 
stated  by  I/)rd  Hardwicke  in  the  following  words :  "  The  defense 
proper  for  a  plea  must  be  such  as  rc^.uces  the  cause  to  a  particular 
point,  and  from  thence  creates  a  bar  to  the  suit,  and  [its  purpose] 
is  to  save  the  parties  expense  in  examination ;  and  it  is  not  every  good 
defense  in  equity  that  is  likewise  good  as  a  plea;  for  where  the 
defense  consists  of  a  variety  of  circiunstances,  there  is  no  use  of  a 
plea,  the  examination  must  still  be  at  large,  and  the  effect  of  allow- 
ing such  a  plea  will  be  that  the  court  will  give  their  judgment  on  the 
oircumstanceB  of  the  case  before  they  are  made  out  by  proof."  "' 

1.  AiHwt  V.  Uauaamma  (1871)  1  Wooda  tlS,  Fed.  Cu.  No.  6,176:  A  pl«a 
to  a  bill  of  discovery  for  the  reeoveij  of  rekl  [wopertir  waa  held  bad  for  mal- 
tiplicitj  vhere  it  set  up:  (1)  that  the  plaintiff  had  a  remedy  at  law,  (8) 
that  a  suit  wa*  already  pending  concerning  the  same  subject-matter,  (3)  that 
the  defendant  had  made  valuable  improvements  for  which  compensation  Hhould 
be  allowed,  and  (4)  prescription  for  thirty  years.  The  court  observed  that 
this  plea  mixed  up  matters  that  were  sererally  available  by  demurrer,  plea  in 
abatement,  plea  in  bar,  and  answer. 

2.  Rhode  Itland  c.  Mataachumttt  (ISM)  U  Fei  210,  10  L.  ed.  423:  The 
state  of  Rhode  Island  sought  to  establish  a  boundary  that  would  have  brongM 
within  its  limits  conaiderable  territoi;  long  held  by  the  state  of  Massachnsett*. 
The  defendant  put  in  a  plea  in  bar  to  the  bill  which  (as  interpreted  by  a 
majority  of  the  court)  alleged,  flrat,  that  En  times  past  there  had  been  a  con- 
troversy between  the  two  colonies  as  to  their  boundariei,  that  this  dispute 
hod  been  settled  and  adjusted  by  parties  chosen  by  the  colonies  and  that  the 
assemblies  of  the  respective  etatee  had  ratified  and  eonSnned  said  agreement, 
and,  finally,  that  the  boundary  in  question  had  ever  since  been  maintained  In 
conformity  with  that  accord.  Secondly,  the  plea  set  forth  that,  by  reason  of 
defendant's  undisputed  possession  for  a  period  of  more  than  a  hundred  years 
from  the  original  settlement  of  the  boundary,  it  had  acquired  an  unimpeachable 

of  CaUfomia,  a  defendant  can  put  in  deem  just.    The  joinder  in  the  same  pica 

only   one   plea,   hut  in   this   he   "  may  of  gmmnds  In  abatement  and  grounds  in 

plead  as  many  grounds  in  ahatouent  and  bar  shall  not  be  deemed  a  waiver  of  the 

as    many   grounds    in    bar    as    he    may  grounds  In  abatement." 

have,   each  of  which   grounds   shall    be  s«See   Reis«ner   r.    Anneas    (1877)    3 

separately  stated;   and  if  not  so  stated  Bann.  k,  Ard,  148,  Fed.  Ca*.  No.  11,686. 

the  cOTirt  may  overrule  the  plea,  or  may,  »•  Chapman  p.  Turner  {1739)   I  Atk. 

in  its  discretion,  allow  the  plea  to  be  54.    See  Rhode  Island  v.  Massachusetts 

aaundisd  upon  such  tenna  as  it  shall  (1840)  14  Pet.  210, 10  L.  ed.  4S3. 
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UU«  by  prvMription.  It  wu  b«ld  that  the  plM  wm  double  bManw  it  pnaented 
two  distinct  ddensea,  »ch  perfectly  good  in.  itaelf,  nunelj,  Mcord  »nd  title 
uquired  hf  prescription.  Two  of  the  judgs,  however,  diaaented,  and  they  were 
protwblf  right.  If  the  plea  had  been  framed  In  substance  as  ia  Btatsd  above, 
and  as  the  majority  of  the  judgM  Interpreted  It,  that  is  to  say,  as  prMeoUng 
the  two  distinat  Imimb  mentlooed,  then  the  majority  judges  would  hava  bean 
righL  But  in  fact  the  language  of  the  pie*  was  this:  "  And  the  said  defendant 
doth  plead  the  said  agreement  of  January  19,  1710,  and  the  said  agreement  in 
pursuance  and  confirmation  thereof  of  October  28,  1718,  and  unmolested  poa- 
■ession  according  to  the  sane  from  the  date  of  the  nid  agreanenta,  in  bar  to 
the  whole  bill."  A  just  interpretation  of  this  language  leems  to  be  that  (be 
nnmolestad  poaseasion  ia  not  here  pleaded  aa  a  distinct  sotirce  <^  title,  aa  the 
majority  assumed,  but  merely  as  an  equitable  circumstance  showing  the  acquies- 
cence ol  the  plaintiff  in  that  adjustment.  In  this  view  it  might  well  be  insisted 
that  all  the  facts  stated  in  the  plea  were  conducive  to  the  one  defense,  to  wit, 
the  conclusive  character  of  the  settlement.  Said  Ur.  Justice  Catron,  dissentiiig': 
"It  is  Insisted  the  plea  Is  multifarious,  because  It  relies  on  two  defmaea: 
Hist,  tha  coiapaotai  and  aeeoud,  the  poaseasion  and  occupation  of  the  tarritoi? 
claimed  by  the  plaintiff,  for  mora  than  a  century.  The  facts  ple»ded  must  be 
conducive  to  a  single  point  of  defense;  and  the  question  is,  are  the  compacts, 
the  marking  of  the  line  in  part  execution  of  them,  and  tbe  taking  and  holding 
posaesaion  in  other  part  and  complete  execution  of  them,  combined  facta  and 
circumatancea  conducing  to  establish  the  sin^e  point  telled  on  In  defenaet 
.  .  .  And  I  thlnlc  the  circumstances  pleaded  are  ao  connected  as  not  to  vitiate 
the  plea."  The  plea  in  question  was  drawn  by  Mr.  Webster,  counsel  for  the 
state  of  Masaachusetts,  and  there  waa  good  reaaon  for  the  observaUon  of 
Judge  Catron  to  the  effect  that  the  plea  and  anawer  In  that  cause  "  are  accurate 
in  a  high  d^rce."  ** 

A  plea  is  objectionable  for  muitiplicitj  where  it  setB  up  a  lack  of 
iiecessary  parties,  former  suit  pending  in  tbe  same  courts  and  want 
of  jurisdiction  over  the  property."*  A  plea  of  noninfringement  in 
a  patent  suit  ia  almost  inevitably  bad  because  it  does  not  reduce  the 
cause  to  a  single  issue."' 

$  8St.  nea  Kay  State  Kany  Faots  Oondiioine>  to  One  Imqc. 

The  rule  that  a  plea  must  reduce  the  defense  to  a  single  ground 
does  not  mean  that  the  plea  must  relj  onlj  on  one  matter  of  defense. 

■«  The  real  significance  of  the  opinion  duty  of  the  court  to  mould  the  rules  of 

of  the  majority   of  the  oourt  in   this  ohancery  practice  and  pleading  in  auah 

caae  is  found  in  the  circumatasoe  that  a  manner  aa  to  bring  tms  oaae  to  a  final 

the  case  waa  one  within  the  original  hearing  on  it<  real  merits."    AacordinK- 

jurisdiction  of  the  supreme  court.    This  ly  the  plea  waa  overruled,  but  not  wiu- 

circumstance,  together  with  the  high  out  a  visible  "  moulding "  of  the  rule& 
character  of  the  litigating  parties  and        esBriggs   c.   Stroud    (1803)    5S   Fed. 

tbe  great  public  interest  involved,  made  717. 

it,  aa  Chief  Justioe  Taney  observed  in       i^SchnaufTer  v.  Aste  (lilOa>  148  Fed. 

writing    the    prevailing   opiniogi,   "tbe  867. 
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The  plea  may  set  forth  a  variety  oi  facts  and  circumstanoes  and  yet  be 
good,  provided  all  those  facts  and  eircumstances  tend  to  one  iuue  and 
really  make  out  only  one  defense.  Inconsistent  facts  cannot  be 
pleaded  in  the  same  plea ;  but  facts  are  not  incongrnons  or  inconuat- 
ent  when  they  ell  conduce  to  a  single  point.'^  Two  separate  agree- 
ments pertaining  to  the  same  subject-matter  and  together  ocmsti- 
tuting  one  defense  may  be  put  into  one  plea.'^ 

g  883.  Snplieity  in  Flea  of  Pormex  AdjodiettioB. 

A  plea  is  not  mbject  to  objection  for  duplicity  where  it  seta  np,  in 
bar  (^  a  bill  for  relief,  a  former  adjudication  of  the  matter  in  ooutro- 
Tersy,  though  the  decisionB  and  judgments  of  the  sncceBsive  ootuts, 
through  which  the  former  suit  passed,  are  set  out;  as  these  all 
tc^tber  comtitnte  only  one  adjudication."  But  a  plea  which,  in 
adition  to  setting  ap  former  adjudication  in  one  particular  litigation, 
also  seta  up  former  adjudication  in  a  different  litigation  prosecuted 
in  a  different  court  from  the  other,  is  bad  for  duplicity."* 

§  864.  Flea  Xut  Be  CerUia  and  ExpUoit. 

A  plea  in  abatement  of  former  suit  pending  must  be  strictly  oon- 
atrued,  and  such  a  plea  has  been  held  defective  for  lack  of  sufficient 
clearness  and  precision  where  it  all^d  that  the  former  suit  was 
pending  "  when  this  suit  was  brought "  without  showing  that  it 
was  still  depending.'* 

A  plea  in  an  infringement  case  setting  np  a  special  contract  vest- 
ing in  the  defendant  the  editable  right  to  use  the  pntent  is  lacking 
in  certainty  where  it  fails  to  state  the  time  of  banning  and  dura- 
tion of  tlie  contract,  and  is  otherwise  so  indefinite  that  the  court  could 
not  enforce  specific  performance.  That  the  allied  contract  shows 
lack  of  mutuality  as  between  the  parties  and  is  inequitable  as  to  the 
person  against  whom  it  is  set  up,  is  also  a  fatal  objection  to  such  a 
plea." 

A  plea  in  abatement  alleging  that  the  plaintiff  in  whose  name  the 
suit  is  brou^t  is  non  compos  mentie  must  all^e  that  he  has  been  so 

tTVacumn  Oil  Co.  v.  Eagle  Oil  Co.  •*  FftjFerwMiher   WUl   CkuM    UMO) 

(1903)  122  Fed.  105;  Qoldsmitb  v.  QiUi-  103  Fed.  548. 

Und    (IS8S)   24  Fed.  154;  Rhino  c.  Em-  <i  Btigga   c.   Stroud    (ISQS)    8S   Fed. 

ery  (1897)   79  Fed.  483.  717. 

tiHKnrd  v.  Dunnt   (1885)  St  Fed.  *iHub    v.     Olnclwd    Bkwk    Co. 

26.  (18M)  OC  Fed.  <U1.  37  C.  a  ii.  227. 

(•  Fuerweftthur  v.  Tnut«M    (1900) 
103  VtiBU. 
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found  on  an  inqaiaition  of  lunacy  or  that  a  committee  has  been 
appointed." 

A  plea  of  the  statute  of  limitations  is  bad  that  does  not  show  clearly 
on  the  face  of  the  plea  that  the  bar  has  attached,  and  where  the  bill 
all^ee  that  some  of  the  plaintiffs  were  under  disability  when  their 
right  of  poesession  accrued  and  have  so  continued  onder  disability, 
the  plea  must  ne^tive  that  fact'* 

S  868.  OiTiag  PUintilT  Better  Writ 

The  rule  requiring  the  plea  in  abatement  to  give  a  better  writ  is 
applied  in  equity  as  at  law.  Thus,  in  a  bill  filed  against  several 
individuals  for  infringement  of  a  patent,  it  was  alleged  that  they 
were  parbiers.  A  plea  in  abatement  asserted  that  one  of  Uie  defend- 
ants was  not  a  member  of  the  partnership.  This  plea  was  held  to  be 
bad  in  not  stating  who  the  actual  parties  were,  and  thereby  "  giving 
the  plaintiff  a  better  writ"  " 

§  856.  Flea  Kurt  Show  Complete  Bar. 

The  averments  of  a  plea  should  be  sufficiently  clear,  positive,  and 
distinct  to  render  the  plea  a  complete  equitable  and  legal  bar  to  the 
whole  suit,  or  to  that  part  of  it  to  which  the  plea  is  addressed,  and  to 
enable  the  plaintiff  to  take  issue  on  its  validity.  A  plea  extending 
to  the  whole  bill  should  set  up  such  facts  as  make  a  complete  defense ; 
but  this  being  shown,  it  is  not  necessary  that  the  plea,  even  thou^ 
of  a  negative  character,  should  notice  allegations  of  the  bill  that  are 
in  no  way  connected  with  the  matter  relied  on  in  bar  of  the  suit" 

MeChiiup  V.  Barr  (ISSO)  38  Fed.  lU:  In  thii  cue  JMkson,  dreait  Judgt, 
diacuMing  the  requisites  of  w,  plea  ks  rcgarda  the  directtiess  mi  explicitneu  of 
its  AllcgaUons,  uid:  "Pleu  in  bar  are  not  favored,  inumuch  as  the  defendant 
eapecially  in  equity  suits,  has  other  and  ample  modes  of  defense  open  to  faim. 
They  ar«  accordingly  required  to  be  explicit  In  their  averments,  and  upon 
their  face  to  disclose  a  complete  defense.  All  the  facts  necessary  to  render  the 
[ilea  a  complete  equitable  bar  to  the  case  made  by  the  bill  (so  far  as  the  pie* 
extends)  must  he  clearly  and  distinctly  averred  in  order  that  the  complainant 
or  plaintiff  may  take  issue  upon  them.  In  a  plea  in  liKr  thr  defendant  assumes 
the  onii$  proband*,  and  must  state  the  case  or  facts  on  which  he  relies  with 
the  same  cleameas  that  a  plaintiS  or  complaioant  is  rtHjuired  to  do  when  by 
his  suit  or  bill  he  tenders  ths  defendant  an  issue.    When  the  defendant  imder- 

•>  Dndgnm  v.  Wataon  (18SG)  23  Fed.  *•  Computing  Scale  Cfo.  c.  Hoore 
lei.  (1B06)   m  Fed.  1ST. 

*•  McCloskey  ti.  Ban-  (1889)  88  Fed.  •*  Rhode  Island  c.  Massachusetts 
165.  (18W)  U  Fet  STl,  10  L.  ed.  4S2. 
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Ukea  bf  plea  lettilig  vp  mitten  ttt  paia  to  bar  the  cmnplaiiunt,  It  !■  jiut  aa 
iacumbent  on  him  to  Mt  out  the  facta  on  whiuh  he  relies  me  it  will  be  iaenm- 
bent  to  prove  tbem  on  the  trial  of  isauee  tendered.  Strictneaa  ia  demanded  In 
audi  pleM.  Thua  it  haa  been  held  that  in  a  plea  ol  a  release  the  defendant 
mUBt  Mt  ont  the  eoneideration  upon  which  the  releaie  waa  made  in  order  to 
make  the  [dea  good.  So,  in  setting  up  the  plea  of  innocent  purchaaert  without 
notice,  the  plea  muat  contain  all  the  requislt«a  of  auch  a  defenae,  including 
the  payment  of  the  conaideration." 

An  averment  of  a  mere  concliuion  of  law  makes  a  plea  bad,"'  and 
a  plea  is  also  bad  if  aif;umentative.""  An  ambiguity  in  the  aver- 
ments of  a  plea  on  a  material  point  is  fatal.  But  this  does  not 
bold  where  the  plea,  though  apparently  ambiguous,  can  be  construed 
uno  iniuitu  only."  A  n^ative  pr^;nant  ia  objectionable  in  a  plea  in 
equity. 

Bhino  V.  Emery  (1897)  7D  ?ed.  483:  The  plaintiff  aonght  to  hold  the  defend- 
ant to  an  accounting  aa  truatee  for  real  and  peraonal  property.  A  plea  filed 
to  traverse  the  allegation  of  heirahip  averred  that  the  plaintiff  and  defendant 
were  not  the  "  aole  heira  "  of  the  intestate  as  alleged.  The  averment  waa  held 
to  be  tiad  aa  a  negative  pregnant  The  averment  did  not  deny  that  those 
mentioned  were  heira,  but  only  that  they  were  aole  heirs.  Tha  plea  waa  treated 
a*  if  the  bad  averment  had  not  been  put  in. 

g  8S7.  Flea  of  Innoeent  PnrohaM. 

Though  the  innocent  purchaser  Is  favored  in  law,  a  plea  setting  up 
the  defense  of  innocent  purchase  must  be  precise  and  full,  and  it 
must  show  the  presence  of  every  element  necessary  to  constitute 
innocent  purchaae.'"  A  plea  of  innocent  purchase  asserting  that 
before  receiving  notice  of  plaintifiTs  interest,  the  defendant  had  paid 
part  of  the  consideration  and  had  given  a  mortgage  for  the  remainder 
is  bad.'' 

§  808.  Hatnn  of  Thii  Sefonie — ^Beqnisitet  of  Flea. 

The  defense  embodied  in  the  plea  of  innocent  purchase  is  founded 
on  the  idea  that  where  a  defendant  has  a  claim  to  Uie  protection  of  the 

•'National    Bank   v.   Iniuranoe   Co.  i*  See  Townsend  C  Little  (1883)   109 

(ISSl)    104   U.    8.    76,    2e   U    ed.   702;  V.    S.   504,    S07,  27   L.    ed.    1012,    1013; 

Farley  o.  KitUon  (1887)  120  U.  8.  303,  Vattier  e.  Hinde    (1833)    T   Pet.  271,  8 

818,  90  L.  ed.  0S4,  089;  HcCloakey  o.  L.  ed.  082. 

Barr   (1880)   38  Fed.  l«d.  Ti  Wood  t>.  Mann  (1833)  1  Sumn.  805, 

(■McDonald  0.  Salem  etc  Co.  (1887)  Fed.  Cas.  No.  17,061. 
31  Fed.  fi7T. 

(I  Emma  etc.  Co.  Limited   D.  ICmmit  ■  -- 
etc  Co.  (1880)  7  Fed.  401- 
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court  of  equity  to  defend  hie  possession  equal  to  tbe  claim  that  plain- 
tiff lus  to  the  aaaiatanoe  of  the  court  in  obtaining  possession,  the 
court  will  not  interpose  on  either  side,  but  will  leave  the  parties  in  the 
position  where  it  finds  them.  The  requisites  of  tbe  plea  of  innocent 
purchase  hare  been  stated  as  follorra:  (1)  It  must  aver  a  conrey- 
ance.  It  roust  show  that  the  defendant  holds  the  land  in  dispute 
under  a  deed  of  purchase,  giving  its  date,  and  the  name  of  the  vendor. 
An  agreement  to  convey,  or  a  title  bond,  is  not  suflicient.  (2)  It  must 
aver  that  the  vendor  was  seized,  or  pretended  to  be  seized,  in  fee,  at 
the  time  he  executed  the  conveyance.  If  the  conveyance  pleaded  be  of 
an  estate  in  possession,  the  plea  must  aver  that  tbe  vendor  was  in  pos- 
session at  the  time  of  the  execution  of  tbe  conveyance.  And,  if  it  be 
of  a  particular  estate,  and  not  in  poasession,  it  must  set  out  how  the 
vendor  became  entitled  to  the  reversion.  But  although  a  bill  be 
brought  by  an  heir,  the  plea  need  not,  on  that  aocount,  aver  the  pur- 
chase to  be  from  the  complainant's  ancestor.  (3)  The  plea  muat, 
also^  distinctly  aver  that  the  eoDsidention  money,  loentioDed  in  tbe 
deed,  was  bona  fide  and  truly  paid,  independently  of  the  recital  of 
the  purchase  deed ;  for,  if  the  money  be  not  paid,  the  plea  will  be 
overruled,  as  the  purchaser  is  entitled  to  relief  against  the  payment 
of  it.  The  particular  consideration  must  also  be  stated.  There  can 
be  no  objection  to  the  amount  of  the  consideration ;  for,  if  it  be  valu- 
able,  the  plea  will  not  be  invalidated  by  mere  inadequacy.  But  the 
consideration  must  have  been  advanced  at  the  time  the  title  was 
takm;  for  a  conveyance  in  consideration  of  a  pre-existing  debt  will 
not  protect  the  purchaser.  (4)  The  plea  must  also  deny  notice  of 
the  plaintiff's  title,  or  claim,  previous  to  the  exeeution  of  the  deed 
and  payment  of  the  purchase  money ;  for  till  then  the  transaction  is 
not  complete;  and  therefore,  if  the  purchaser  have  notice  previous  to 
that  time,  he  will  be  bound  by  it  The  notice  so  denied  must  be 
notice  of  the  esistence  of  the  plaintiff's  title,  and  not  merely  notice 
of  the  existence  of  a  person  who  eonld  claim  under  that  title.  Bnt  a 
denial  of  notice,  at  the  time  of  making  the  purchase  and  paying  the 
money,  is  good.  The  notice  must  be  positively  and  not  evasively 
denied,  and  mtist  be  denied  whether  it  be,  or  be  not,  charged  by  the 
bill.  Tbe  defendant  need  only  by  his  plea  deny  notice  generally, 
unless  facts  are  specially  charged  in  the  bill  as  evidence  of  notice.^' 

£oMM  v.  CMIm  (IBSS)  10  Pet.  177,  S  L.  ed.  398:  In  a  jdu  of  innooent 
purchase  to  ft  bill  to  Mt  up  a  trust  ia  rMl  property,  th«  defendant  abouM  state 
the  deed  of  purchaoe  under  which  he  claims,  Um  dal«  of  tiie  tranaaeticM  aad, 

iiGilMon,  Buiti   in  Cbaa.    (2d  ed.)    1332. 
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briefly,  the  contenU  of  th«  deed.  He  ahould  Mege  that  hia  vendor  was  Beited 
in  fce  and  in  poesession  at  the  time  the  deed  v«8  executed.  The  consideration 
mnat  also  be  stated  with  the  distinct  averment  that  it  was  bona  fid«  and  trnlj 
paid.  The  mere  recital  of  the  payment  of  eonBideration  in  the  deed-  is  not 
enough.  The  plea  must  further  show  that  the  defendant  had  no  notice  of  plain- 
tifTa  equity  prior  to  the  payment  of  the  ooulderation.  If  notice  ia  specially 
charged,  M  the  rircunutancM  frmn  which  notice  could  be  Inferred  must  be 

%  859.  Def erne  of  Innoosit  PnduuN  Ib  Auwer. 

The  defenfie  of  innocent  purchase  cannot  be  made  at  the  hearing 
unless  set  up. by  plea  or  answer;  and  when  the  defense  ib  embodied 
in  an  answer  it  must  contain  substantially  the  aame  avennents  and 
be  fully  as  explicit  as  if  it  were  aet  up  in  a  formal  plea. 

WoftMley  e.  Wormeley  (181T)  Fed.  Cas.  Ko.  18,047,  1  Brodc  8»t  To  a 
bill  by  a  cettui  que  tnut  to  recovw  land  conveyed  by  the  trustee  in  brea^  of 
tmst,  the  puTchasera  set  up  in  their  answer  that  they  were  innocent  pur- 
ehasen,  for  value  and  witiiout  notice,  from  a  person  who  h*d  purchased  dlrectiy 
from  the  troatee.  In  meeting  the  charge  of  fraud,  the  defendantB  denied  all 
fraud  in  themselves  and  all  knowledge  of  fraud  in  the  trustee  or  in  the  defend- 
ants' immediate  graittoT.  Thla  waa  held  not  to  be  (UtBcient.  Said  Marshall, 
Circuit  Justice:  "Fraud  is  an  inference  of  law  from  facta,  and  this  answer 
denies  no  fact  alleged  in  the  bill,  nor  does  It  deny  a  knowledge  of  those  facts, 
with  which  knowledge  they  are  charged,  but  states  their  opinion  tliat  no  fact 
which  has  come  to  their  knowledge  la  fraudulent.  The  answer  then,  though 
it  does  not  confess,  does  not  controvert,  notice  of  the  facta  which  prate  a  bieaeh 
of  trust." 

g  860.  Plea  Stilting  Up  Contraot  between  Enibtnd  tnd  WU«. 

A  plea  setting  up  a  separation  agreement  between  husband  and 
wife  need  not  be  more  particular  and  precise  than  a  plea  setting  up 
any  other  contract  between  persons  sui  juris;  nor  is  it  necessary  for 
such  a  plea  to  all^e  that  the  contract  was  fair,  just,  and  reasonable 
to  the  wife.  This  mle  is  applicable  in  those  jurisdictions  where  tho 
wife  has  been  put  on  an  independent  footing  as  regards  her  power 
to  contract  in  reference  to  her  property.  Where  the  wife  still  labors 
under  legal  disability,  the  mle  is  perhaps  different.  Here  she  is  pre- 
sumed to  be  sub  potestate  viri,  and  the  husband  in  such  a  case  has 
been  required  to  rebut  the  legal  presumption  which  arises  against 
the  validity  of  the  agreement  by  reason  of  the  confidential  relation." 

T>  A  plea  of  innocent  purchase  Is  de-  extent  of  that  Interest.    Farley  «.  IQtt- 

feated  by  proof  of  notice  showing  that  son  (I8S7)  ISO  U.  B.  SIM,  SIC.  90  L.  ed. 

the  purchaser  waa  informed  before  the  684,  089. 

enmplEtion  of  the  sale  that  the  plaintiff  T4  See  Daniels  o.  Benedict  (IS8S)   97 

had   an   interest  In   the   rablect-mattpr,  F^.  387,  38  C.  C.  A.  U2. 
tboDgh  he  was  not  informed  as  to  the 
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FLEAS  <omaAMi«I). 
Formal  Btquinmmf. 

I  MI.    rnm*  of  PlMk 

882.  Pnyer  of  PIm. 

8A3.  AffldBTit  of  Defenduit. 

MM.  All  IMenduito  Miut  Verify  Jc^t  Anviwr. 

MS.  Veriflcfttion  of  Corpi>n>t«  Anawer. 

M6.  Form  of  SUtonent  in  AfiBdaTit. 

887.  Effect  of  Failure  to  Verify. 

808.  Signature  end  Certiflcmte  of  Couaiel. 

869.  Plea  in  Propria  Perima. 

870.  Filing  of  Plw. 

871.  Time  to  Plotd. 

Argummtt  of  Legal  Bu^letenejf  of  PIm. 

872.  Teating  EScacy  of  Plea. 

873.  Demurrer  to  Pleft. 

874.  Motion  to  Quash  tor  Legal  InanlBeieney. 
(nS.    Motion  to  Strike  Infonnal  Plea. 

870.  Setting  Plea  for  Argument. 

877.  Argument  of  Plea. 

878.  Waiver  of  Right  to  Argue  Plea. 

879.  Truth  of  Plea  Admitted. 

SM.    Auumption  aa  to  Truth  of  Btatten  Btat»d  in  Bill. 
Ml.    Scope  of  Flea. 

885.  PlA  Good  in  Part  Only. 

Order  of  Court  in  Ditpoainff  of  Plea. 

883.  Order  Suetaining  Plea— Sight  of  PUintiff  to  Amend  or  Reply. 

884.  Effect  of  Decree  as  £e«  Juditata. 

886.  Order  Overruling  Plea — Duty  of  Defendant  to  Annrer. 

886.  Cogto. 

887.  WliPD  Matter  of  Plea  Not  Available  in  Answer. 

885.  Judicial  Discretion  In  Disposing  of  Pleas. 
889.  Leave  to  Rely  on  Pica  in  Answer. 

8S0.     Order  Oruitiilg  Leave  Bhould  Be  Express. 

Trial  of  J»»ue  on  Pha  and  lUplieatiott. 

891.  Replication  to  Plea. 

892.  Special  Replication  Obsolete. 

893.  Matter  of  Special  Replication  Must  Be  Pleaded  in  BllL 

524 
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I  S04.  Replication  Admiti  Legal  SufBciencj  of  Flea. 

806.  Proof  and  Trial  of  Issue. 

8B6.  Burden  o(  Proof. 

697.  Evidence  at  Trial  of  Issue. 

898.  Proof  Necessary  on  Issue  lUised  by  Plea. 

Plea  Ettabli»h«d  by  Proof. 

899.  Effect  of  Finding  in  Favor  of  Plea—Former  Practice. 
000.    Equity  Kule  Changes  Prior  Practice. 

901.  Plea  Sustained  as  to  Part. 

002.  Practical  Suggestion  as  to  Disposition  of  Pleas. 

003.  Court  May  Refuse  to  Try  lasue  on  Immaterial  Plea. 
OM.  When  Plea  Avails  Defendant  as  Complete  Defense. 

PUa  Vot  Supported  by  Proof. 
SOS.     Effect  of  Finding  against  Plea — Original  Kule. 
eoe.    Effect  of  Equity  Rule  34. 
007.    DlscuBsion  of  This  Rule. 

908.  Practice  in  Circuit  Courts  and  Circuit  Courts  of  Appeala, 

909.  Policy  of  Rule. 

010.  Right  of  Plaintiff  to  Insist  on  Discovny. 

Oil.  Pro  Confesao  Not  Pemissible  on  Plea  Interposed  for  Delay. 

91Z.  Desirability  of  Using  Pleas  in  Equity  Practice. 

913.  Reserving  Ben^t  of  Plea  to  Final  Hearing. 

PleoM  of  Former  Suit  Pending  and  Former  Adfudioatioik 

914.  Argument  of  BnfHcieney. 

916.    Refemice  to  Ascertain  Truth  of  Plea. 
916.    PoTiner  Suit  Pending  in  State  Court. 

Formal  Requirements. 
§  861.  Fnme  ot  Plea. 

In  drawing  bia  plea  the  defendant  Bhonld  first  state  the  style  of 
the  cause.  This  should  be  followed  hy  an  introductory  statement 
identifying  the  pleading  as  the  plea  of  the  particular  defendant  who 
puts  it  in.  The  pleader  nest  defines  the  scope  of  the  plea  by  indi- 
cating whether  it  is  directed  to  the  whole  bill  or  only  to  a  particular 
pari  of  it;  and  if  it  goes  to  a  part  only,  the  plea  should  show  clearly 
just  what  part  of  the  bill  is  covered  by  it.  The  body  of*  the  plea, 
like  that  of  the  demurrer,  formerly  b^an  with  a  reservation,  by  way 
of  protestation,  to  the  effect  that  the  defendant  did  not  confess  or 
acknowledge  all  or  any  part  of  the  matters  contained  in  the  bill.* 
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This  useless  formality  has  apparently  become  obsolete  in  the  eqnity 
practice  of  the  state  courte,'  and  it  ought  to  be  abandoned  in  the 
federal  courts.  It  is,  however,  fltill  preserved  m  the  forms  intended 
for  lawyers  practicing  in  the  federal  courts,  and  it  is  doubtless  yet  in 
common  use.  Instead  of  giving  his  attention  to  this  empty  form, 
the  pleader  should  proceed  at  once  to  a  clear,  terse,  and  explicit  state- 
ment of  the  matter  on  which  he  intends  to  base  his  defenae.' 

A  separate  paper  filed  with  a  plea  and  expressly  referred  to  in  the 
plea  as  a  part  of  the  plea  is  thereby  incorporated  in  it  and  is  to  be 
read  as  a  part  of  the  same.* 

g  862.  Pnyerof  flea. 

The  plea  concludes  with  a  prayer  for  the  judgment  of  the  court 
whether  the  defendant  ought  to  be  required  to  make  any  further 
answer  to  the  bill,  or  to  that  part  of  it  to  which  the  plea  ia  addressed." 
A  plea  is  not  objectionable,  however,  which  concludes  with  a  simple 
prayer  that  the  defendant  may  be  dismissed  generally,  or  dismissed  aa 
to  so  much  of  the  bill  as  the  plea  covere." 

§  863.  AAdavit  of  Defendant. 

By  equity  rule  81  it  is  required  that  every  plea  to  a  bill  in  equity 
shall  be  verified  by  an  affidavit  of  the  defendant  to  the  effect  that  the 
plea  is  true  in  fact  and  that  it  is  not  interpoaed  for  delay.  Thia 
requirement  is  an  innovation  on  the  prior  practice,  as  the  English 
chancery  did  not  require  any  afSdavit  tiiat  the  plea  was  not  inter- 
posed for  delay,  nor  did  it  always  require  an  affidavit  of  the  truth  of 
the  plea.^  Verification  was  necessary  only  in  those  cases  where,  if 
issue  were  joined  on  the  plea,  evidence  upon  oath  would  be  required 
to  sustain  it  at  the  hearing.^  An  oath  to  the  plea  was  not  neoessaiy 
where  the  matter  of  the  plea  appeared  on  the  record.' 

true,  in  nuuuur  And  form  u  the  same  v.  Duncan  (1883)  IS  Fed.  35.    But  evi- 

are  therein  set  forth,  for  plea  neverthe-  dentljr   the  mode   of   pointing   out   th» 

lew  to  the  uld  bill,  doth  plekd  and  aver,  matter  to  ithich  the  ple«   la  addrMwd 

Uitf.  Eq.  PI.  (IVler'H  ed.)  689.  should  dspand  to  a  good  extent  on  the 

1  See  Qlbsou,  Suite  in  Chan.  (2d  ed.)  form  of  the  bill. 

1339.  *  Wheeler    u.    McCormlck    (1871)    8 

■  A  plea  directed  to  part  of  the  cue  Blatchf.  267,  Fed.  Cm.  No.  17,488. 

covered  by  a   bill   ahould   tersely   state  *  Story,  Eq,  PI.  tS04. 

the  subat«nce  of  the  objeotionable  mat-  ■  Gibson,    Suite    In    Chaa.     (2d    ed.) 

ter.    It  has  been  said  not  lo  he  in  good  I  339. 

fonn  to  attempt  to  point  out  such  mat-  '  1  Smith,  Cb.  Pr.  (Sd  ed.)  231. 

ter  merely  by  reference  to  the  lines  and  ■  2  Dan.  Ch.  Pr.  21], 

pu^es  of  the  bill,  especially  where  the  *  No.  68,  Lord  Bacon's  OrdinanoM. 
pleadinge  are  rolumlnous.     Qreenwalt 
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Aa  OUT  equity  nile  makes  no  ezoeption  in  the  ease  provable  bj  a 
conrt  record  or  other  doctuuentarj  evidence,  the  tratb  of  ereiy  plea 
filed  in  a  federal  court  of  equity  should  be  verified  by  oath." 

§  864.  All  Defendants  Knit  Teri^  Joint  Aniwet. 

Where  there  are  several  defendants  who  join  in  one  plea,  each  of 
the  joint  defendants  should,  if  convenient,  verify  the  answer.  Eqiuty 
rule  31  does  not  expressly  provide  for  this  case,  but  the  analogy  of 
the  practice  stated  in  the  rule  would  appear  to  require  an  affidavit 
from  each.  If  this  is  unduly  expensive,  or  is  impractical  or  incon- 
venient, and  such  fact  is  made  to  appear,  the  conrt  has  discretion 
to  entertain  a  plea  verified  by  one  or  more  of  the  defendants.*^ 
Indeed  there  is  some  good  authority  to  the  efiect  that  where  several 
defendants  are  united  in  interest,  a  joint  plea  on  their  behalf  need  be 
verified  by  only  one  of  them,  and  this  is  perhaps  a  better  rule  than 
that  which  would  require  all  to  swear  to  the  answer.'' 

§  86B.  Terifloation  of  Gorportte  Answer. 

A  plea  of  a  corporation  defendant  should  be  verified  by  thd  oath 
of  one  of  its  ofScers.  If  a  plea  of  a  corporation  is  properly  verified 
and  certified  in  conformity  with  the  equity  rule,  the  oircumstance 
that  the  corporate  seal  is  not  affixed  to  the  plea  ia  no  ground  of 
objection." 

g  866.  Form  of  Statement  In  Affldavit. 

If  the  facts  stated  in  the  plea  are  averred  of  the  defendant's  own 
knowledge,  or  consist  of  acts  done  by  himself,  they  must  be  sworn  to 
positively.  If  they  are  acts  done  by  others  not  necessarily  within  his 
knowledge,  they  need  not  be  sworn  to  positively.  It  is  sufficient  if 
he  swears  to  his  belief  of  their  truth ;  and  this,  more  especially,  where 
the  plea  is  negative  and  denies  some  fact  alleged  affirmatively  in  the 
bill ;  as  where  the  bill  alleges  that  the  complainant  is  heir,  executor, 
or  partner,  and  the  plea  denies  that  fact     The  fact  of  citizenship, 

1*  But  Rulfl  No.  8  of  Ruks  of  Circuit  tl  22  EncTC.  PL  k  Pr.  1033-4.  Corn- 
Court  of  Firat  Cirouit  providM  tbst  if  pars  HArion  Phoiphate  Co.  e.  Cimimer 
Any  plea  coiuiBta  In  any  pul  of  mattera  (1893)  0  C.  C.  A.  £79,  00  Fed.  873;  Ra 
of  fMts  deAora  the  raeord,  moh  matten  Simmoiu  (1874)  Fed.  Cu.  No.  12,804. 
of  fact  ahall  be  aupportad  by  the  affl-  >>  Fajerweather  o.  Tnutees  (ISOO) 
davit  of  one  of  the  detendante  or  of  his  103  Fed.  HO. 
attorve;. 

1 1  Coiiipntiiig    Scale    Co.    v.    Moon 
(IMS)  130  Fed  197. 
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which  18  made  the  basis  of  a  plea  to  the  jurisdiction,  ma^  be  sworn  to 
as  on  ioformation  and  helief." 

g  867.  Effeet  of  FftUun  to  Yttity. 

Where  a  plea  is  not  verified,  the  plaintiff  may  diar^ard  it  and  take 
a  pro  confessQ,  as  if  such  plea  ha<I  not  been  filed."  Rut  the  defect 
incident  to  the  absence  of  verification  or  an  insufiicient  verification  ia 
waived  by  plaintiff's  counsel  setting  the  plea  down  for  a^ument  on 
its  sufficiency.^* 

%  868.  S^iattun  tnd  Cotifloate  of  CouimI, 

Like  the  answer,  a  plea  must  be  signed  by  counsel,  unless  it  ia  taken 
by  couunissiouers  appointed  by  the  conrt  to  take  the  answer.*'  In 
addition  to  his  signature,  the  counsel,  or  solicitor,  is  required  by  the 
pqui^  rules  to  make  a  certificate  to  the  effect  that  in  his  opinion 
the  plea  is  well  founded  in  point  of  law.*' 

§  869.  Flet  in  Fn^rla  Penou. 

A  plea  in  abatement  to  the  jurisdiction  of  the  court  over  the  person 
of  the  defendant,  which  involves  merely  a  question  of  personal  privi- 
ly, must  be  put  in  by  the  defendant  m  propria  peraona.  If  such  a 
plea  purports  to  be  put  in  by  the  defendant  acting  through  his 
solicitor  or  &ttomey>  tUs  operatea  to  defeat  the  plea ;  for  it  is  aaid 
that  the  appointment  of  a  solicitor  by  whom  the  plea  is  put  in  is  an 
admission  that  the  court  has  jurisdiction.  This  highly  technical  rule 
hoe  been  enforced  a  few  times  in  the  federal  courts.**  It  does  not 
now  apply  where  the  plea  in  abatement  goes  to  the  essential  jurisdic- 
tion of  the  court,  for  under  the  existing  statute  this  cannot  be  waived. 

n  Ewing  V.  BUght  (18H)    Fed.  Cm.  it  i  Dul  Ch.  Pr.  210. 

No.  4,680.  i>  Equity  Rule  31 ;  Rule  8  of  Itule«  of 

!•  National  Btuk  v.  Ids.  Co.    (1881)  the   Fint   Circuit;    Hatch  f.   Baneroft- 

104   U.   8.  64,   70,   ia   L.   ed.   Q93,   T0£;  Thompaon  Co.   (ie&6}   07  Fed.  B02. 

Sheffield  V.  Witherow   (1S93)    149  U.  S.  i*  Van   Antwerp   r.    Hulbnrd    (ISiOk 

674,   37    U    ed.    863;    American    Co.    c.  7    Blatchf.   420,   Fed.   Caa.    No.    16.8^: 

Union   (1898)  90  Fed.  608;  Computing  Thayer  v.  Watea  (1872)  6  Fisher  Pol. 

Scale  Co.  e.  Moore   (1005)   130  Fed.  19T  Caa.  448,  Fed.  Caa.  No.  13,872;  Teasdalr 

KKellner  v.  Mut.  Ins.  Co.  (1890)   43  r.  Ramhler  (1794)  Fed.  Caa.  No.  13316: 

Fed.  623;  Qriswold  c.  Bacbeller   (18S7)  Tees*  v.   Phdpa    (1866)    Fed.   Caa.  No. 

77   Fed.  867;   Cook  v.  Sterling  Electric  13,819. 

Co.    (1002)    118  Fed.  4S;   Vacuum  Oil  The  plea  in  Scott  v.  Sandford  (tSM) 

Co.  r.  Eagle  Co.    (1903)    122  Fed.  106;  10  How.  393,  16  L.  ed.  6B1,  was  put  in 

Computing  Scale  Co.  r.  Moore   (1905)  by  the  defendant  in  propria  ptrtma, 
130  Fed.  197;  Ooodvear  v.  Foby   (1868) 
Fed.  Ca«.  No.  0,686, 
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The  rule  is  apparently  restricted  to  situations  involving  the  privilege 
of  a  defendant  not  to  be  sued  in  the  particular  court  or  district. 

§  870.  Kline  ot  ^ea. 

After  the  plea  has  been  properly  drawn,  signed,  verified,  and  certi- 
fied, the  next  step  is  to  file  it.  This  is  done  by  leaving  the  plea  with 
the  clerk  of  the  court  It  is  the  duty  of  this  officer  to  receive  the 
pleading,  to  mark  it  as  filed,  and  to  note  the  fact  of  the  filing  of  the 
plea  in  the  order  book.  This  entry  operates  as  notice  to  the  plaintiff 
and  bis  solicitor  of  the  fact  that  the  plea  is  filed.***  If  the  clerk  fails 
to  note  the  filing  of  the  plea  in  bis  order  boob,  the  plaintiff  is  not 
affected  vith  constructive  notice  of  the  filing  of  the  plea,  and  hence 
he  is  not  subject  to  the  penalty  stated  in  rule  38  for  failing  to  reply 
or  set  the  plea  for  argument'^ 

g  871.  Time  to  Plead. 

The  time  witiiin  which  the  defendant  should  properly  put  in  bia 
plea,  not  having  demurred  or  answered,  is  limited  by  the  rule  day 
next  succeeding  that  of  entering  the  appearance.**  But  if  no  pro 
eonfesso  has  been  taken  against  him  for  failure  to  plead,  demur,  or 
answer,  within  that  period,  the  defendant  may,  of  course,  plead  at 
any  time  before  the  bill  is  taken  for  confessed. 

The  putting  in  of  a  demurrer  to  the  bill  necessarily  extends  the 
time  to  plead  until  the  demurrer  may  be  disposed  of,"  if  the  court, 
coi  overruling  the  demurrer,  sees  fit  to  permit  the  defendant  to  plead. 

The  putting  in  of  an  answer  operates  to  waive  the  right  to  plead 
altogether,  unices  for  good  cause  shown  the  court  sees  fit  to  permit  the 
answer  to  be  withdrawn  in  order  that  a  plea  may  be  filed.  After  a 
plea  has  been  ordered  to  stand  for  an  answer,  the  court  will  not  per- 

"  B^uity  Rwle  4.  plead  or  obtAiD  an  «xteiuioD  of  time  to 

»i  Newby    r.    Oregon    Ceni    R.    Co.  plead  to  the  remminlng  part*,  but  the 

(1870)  1  Saw;.  M.  demurrer   shall   operate   to   extend   the 

■1  Equity  Rule  18.    Rules  of  the  cir-  time  to  plead  to  the   ronainiiiK  parts; 

Mit  courts  abridftJng  this  period  cannot  and  the  demurring  party  shall  have  thp 

be  given   effect  in   equity   causes.     For  same  time  iifter  the  dispoaition  of  the 

iutanea,  Rule  No.  8  of  the  First  Cir-  demurrer   to    plead    to    said    rranalninit 

cuit  requires  that  all  pleas  in  abatement  parts,  ns  lie  may  have  or  obtain  to  plead 

or  to  the  jurisdiction  shall  be  flled  with-  to  the  parts  demurred  to;  provided,  that 

In  two  days  after  the  return  day  of  the  a  demurrer  to  a  part  of  a  pleading  shall 

writ     It  is  obvious  that  this  nil*  can-  exhaust  the  parly's   right  of  dtfnurm 

not  be  applied  in  equity  causes,  because  to  such  pleading,  and  he  shall  not  be  per- 

it  b  InoinuIrtMit  with  Equity  Rnle  18.  mitted  to  afterward  demur  to  tt  or  to 


«  Where  a  dtmurrer  is  interposed  to  any  other  part  of  it  unless  the  pleading 
B  part  only  of  a  pleading  at  law  or  In  be  amended.  Na  14  of  Rules  of  CTreuS 
equity  It  shall  not  be  necessary  then  to  Court  (or  K.  D.  Culifomiii, 
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mit  an  additional  plea  to  be  pnt  in,  unless  good  reason  is  shown  why 
such  step  should  be  taken. 

Oiani  Powder  Co.  v.  Saftrty  mtro  Poader  Co.  |18S4]  It  Fid.  Htt  A  vlek 
having  flnt  been  flied  in  >  patent  cue,  «  Btfpulation  wM  made  by  wliieh  tin 
pie*  wu  to  sUnd  for  ut  answer.  In  the  emme  of  taking  teittmoBj,  fii* 
■olieitor  for  Uie  datsitdant  bMame  hnpiCMcd  witk  tbc  imporlaBM  of  havlvfl 
th«  eaas  decided  on  the  plM  af  a  piM,  provided  it  tu  food,  inaraiiHh  aa.  it  t)w 
merit*  were  gone  into,  hia  diemt  might  be  covpelled  ta  diKloM  tike  Mcreta 
ol  hia  com  position.  The  point  raised  bj  the  plea  appeared  to  be  new,  and  u 
the  court  thought  there  might  be  something  in  the  plea,  an  order  was  entered 
reUerlng  the  defendant  from  the  stlpnlatltm  and  pervltttng  him  t«  plead. 

Argument  of  Legal  Sufficiency  of  Plea, 
g  878.  Testing  Efficacy  of  Flea. 

^Vben  a  plea  that  is  good  in  form  has  been  put  in  within  the  proper 
time  and  under  conditions  allowable  by  the  practice  of  the  court,  it 
becomes  necessary  for  the  plaintiff  to  consider  the  atapfl  to  be  taken 
by  himself  in  order  to  dispose  of  the  plea.  Tha  pka  may  appear  to 
be  subject  to  attack  on  either  of  two  grounds:  (1)  it  may  tppMr 
that  the  plea  is  insufficient  in  law  to  oonstitute  a  bar  to  the  bill  or  to 
that  part  of  it  to  which  the  plea  is  addressed ;  (2)  it  may  appear  that 
the  matters  of  fact  stated  in  the  plea  are  untrue  in  point  of  faot. 
Correflpnnding  with  these  two  alternatives,  the  plaintiff  has  two  lines 
of  procedure.  If  he  oonoeives  that  the  plea  is  bad  in  law,  he  aeta  it 
down  for  argument  on  its  sufficiency ;  if  he  oonoeives  it  to  be  falae  in 
fact,  he  puts  in  a  replication  to  the  plea,  and  a  trial  is  had  on  the 
issue  of  the  faot  thus  joined.'*  One  or  the  other  of  these  two  alter- 
natives must  be  pursued.  If  the  plaintiff  fails  to  aet  the  pl«a  down 
for  argument  or  to  reply  to  it,  on  or  before  the  next  rule  day  after 
the  plea  is  filed,  he  is  deemed  to  admit  both  the  sufficiency  and  the 
truth  of  the  plea,  and  his  bill  is  thereupon  dismissed  as  of  eonrae, 
unless  the  court  allows  further  time." 

g  873.  Demurrer  to  Flea. 

A  demurrer  cannot  be  used  to  test  the  question  of  the  1^^  suf- 
ficiency of  a  plea,  as  the  demurrer  to  a  plea  is  not  in  good  form."     In 

■  t  Rhode  Maud  t>.  MUHachuM>tt«  i<  Ktmmennan  «.  Bo  ItoO*  (0.  0.  A.) 
(1840)  U  Ppt.  210,  10  L.  ed.  423:  Tlnn.  1807)  80  IM,  417,  25  C.  0.  A.  S18| 
ielB  r.  Benedict  (C.  C.  A.;  IfMWt)  M  OallaKher  r.  HoherU  (1908)  1  Wash, 
r.  C.  A.  602,  07  Feil.  307,  .173.  C.  C.  380,  Fed.  Oae.  No.  WM. 

:s  Equity  Rule  38.  In  Stead  v.  Oourte  (ISM)  4  CnuiA 
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equity  pleading  damumrs  are  used  to  teit  the  legal  Emffiaianoy  of  the 
bill  only,  and  picperly  they  are  not  uied  in  cymneatioB  with  any 
other  pleading.  However,  a  demnrrer  to  a  plea  haa  Bometimet  been 
looaely  treated  aa  equivalent  to  a  rule  letting  the  plea  down  for  arg;U' 
ment  on  its  auffioienoy,*^  in  which  eaae  an  onler  overruling  the 
demurrer  la  equivalent  to  an  order  sustaining  the  plea.'*  On  the 
overruling  of  a  demurrer  to  a  plea  so  filed  and  so  entertained,  the 
plaintiff  should  be  permitted  to  reply  to  the  ploa,  ftnd  A  refusal  of 
such  permission  is  reversible  error.'" 

Where  »  demurrer  to  a  plea  Is  entertained  at  all,  it  will  be  treated 
an  reaching  to  the  sufflciency  of  the  bill  bb  well  as  to  the  sufficiency  of 
the  plea.  In  other  words,  according  to  the  analogy  of  the  practice 
at  ]aw,  the  demurrer  is  considered  a  general  fault-finder,  and  It 
reaches  back  to  the  first  defective  pleading."* 

§  8T4,  KBtlon  to  Quaih  for  Legal  Insnffldenoy. 

A  motion  to  quash  a  plea  for  lE^al  inaufficienoy  is  not  a  proper  pro- 
Deeding  by  which  to  test  the  sufficiency  of  a  plea,  thou^,  i|  otherwise 
unobjectionable,  such  a  motion  may  perhaps,  like  the  demurrer,  be 
treated  as  an  informal  setting  down  of  the  plea  for  argument.'^ 

§  87S,  notion  to  Strike  biformta  Km. 

If  a  plea  ia  not  properly  filed,  for  Instance,  if  it  Is  lacking  in  the 
requisite  formality  or  if  tiie  time  allowed  by  the  court  for  filing  the 
plea  haa  expired,  or  if  any  other  prerequisite  condition  has  not  been 
complied  with,  the  proper  procedure  on  the  part  of  the  plaintiff  Is  to 
move  to  strike  It  from  the  fllea.^^     On  such  a  motion,  the  sufficiency 

403,  2  L.  ed.  660,  there  is  a  sugffeiiion  (1S97)  £fl  C.  C.  A.  33,  S6  Pad.  74;  Unlt- 

that  w   ituufficient   plea    may   be   de.  ed  gUtea  c  pKllei  Uil.  Itotd  On.  (IBOl) 

murred  to,  but  thia  ii  dictum.  140  U.  S.  S09,  016,  35  L.  ed.  SOO,  ASS. 

In  Rule  No.  SO  of  Rule*  of  Oinnlt  ■•  OaodTwr  v.  Toby  (IBOS)  6  Blatchf. 

Court  for  N-  B.  CaUfomia,  it  is  pro.  130;   Beard  v.  Bowler    (1866)    i  Bond 

Tided  that  " there  shall  be  no  demurrer  13;    OHawold    V.    Baeheller    (1S07)    7T 

to  a   plea ;    but   within   ten   daya   after  Vod.  SOT, 

Bervice  thereof,  the  plea  aball  either  be  "See   Hatch   V,   Bancrott-Tbompaon 

set  dawn  for  aivument  or  Issue  shall  be  Co.   (189S)   OT  Fed.  802. 

joined  thereon  by  a  guiaral  npliMtioB  >>  But  as  alraadj  itated,  where  the 

thereto."  defect  or  informality  of  the  plea  con- 

*1  MaoVea^  v.  Denver,  ete.  Co.    ( C.  sists  of  a  failure  on  the  pert  of  the  de- 

C.  A.;  1897)  29  C.  O.  A.  31,  U  Fed.  74  fWdanl  to  comply  with  Bqnilv  Hule  SI 

(1901)    107  Fed.  18;  Oaodyear  a.  Toliy  in  regard  to  the  eertlfleale  and  veriflea- 

(1M8)   0  Blatehf.  IM;   Leirtar  v.  Bt«-  tion,  the  plea  may  be  wholly  ignorvd, 

Tene  (1S6S)   20  m.  161.  and  a  pro  tmfeno  may  be  taken,  m  It 

II  Zimmerman  e.  So  Etelle   (1807)  26  the  plea  had  not  been  put  in  at  all. 

C.  C.  A.  618,  80  Fed.  417.  Sea  anh,  ||  B6T,  868. 

>*MaoVeagb     v.     Dmrer     etc.     Co. 


532  FEDERAL  EQCITT  PRACTICE.  [§  876 

of  the  plea  as  a  matter  of  law,  and  considered  as  a  defense  to  the 
cause  of  action  stated  in  the  bill,  camiot  be  considered.  The  l^al 
fffectireness  of  the  plea  can  he  tested  only  hy  setting  it  down  for 
argument.  On  a  motion  to  strike,  the  only  question  is  whether  the 
plea  is  properly  filed.  Whether  it  be  good  or  bad  in  substance  is 
immateriaL" 

§  876.  Setting  Plea  for  Argument 

A  plea  is  usually  set  down  for  argument  by  Uie  plaintiff.  It  could 
possibly  also  be  set  down  for  argument  by  the  defendant ;  but  under 
the  equity  rules  the  duty  of  taking  the  initiative  here  is  cast  on  the 
plaintiff,  and  it  is  to  the  interest  of  the  defendant  to  let  the  matter 
rest  until  the  plaintiff  has  acted,  or  failed  te  act,  within  the  time 
required.'* 

A  plea  is  regularly  set  down  for  argument  by  entering,  or  pro- 
curing the  clerk  to  enter,  in  the  order  book,  a  stetement  that,  on  the 
motion  of  the  plaintiff,  the  plea  is  set  for  argument  on  its  sufBciency. 
This  rule  or  order  is  entered  as  of  course ;  and  the  entry  on  the  order 
book  is  sufficient  notice  to  the  defendant,  unless  other  notice  ia 
required  by  the  practice  of  the  particular  court." 

By  common  usage  of  the  various  courts,  a  written  notice  oS  such 
steps  as  this  is,  it  seems,  usually  served  on  the  opposing  solicitor,  the 
particular  practice  of  each  court  in  this  respect  depending  somewhat 
on  the  analogy  of  the  practice  in  the  state  courts.  Even  thou^ 
special  notice  is  commonly  required  by  the  local  practice,  such  notice 
is  unnecessary  where  a  plea  is  heard  on  its  sufficiency  in  term  time 
and  the  opposing  solicitor  is  present  Out  of  term  time  a  plea  can  be 
heard  on  aif^ument  on  a  rule  day,  if  the  requisite  notice  has  been 
given." 

The  failure  of  a  derk  to  make  the  proper  clerical  entiy  setting  a 
plea  for  hearing  on  its  sufficiency,  when  he  is  requested  to  do  so  by 
the  plaintiff,  is  not  material,  where  the  adversary  party  has  actual 
notice  of  the  motion  and  both  parties  appear  to  argue  the  sufBcnency 
of  the  plea  at  chambers.  In  such  case  the  court  will  proceed  to  dis- 
pose of  the  plea  as  if  the  rule  had  been  entered  in  due  form.'' 

tiArme^Aud  v.  Condcrt   (1886)   27  ■*  Eqnify  Rnle  S8. 

Fed.  247;  Kellner  r.  Mut.  Life  Ina.  Co.  "  EquiV  Rule  i. 

(1890)  43  Fed.  623.    In  Switch  Co.  o.  ■<  Gordon    v.    St.     Paul    Humtcr 

Pbilkdelphik  etc.  R.  Co.  (1896)  69  Fed.  Works  (1S86)  23  Fed.  147. 

833.  the  suffidcncj'  of  k  pie*  was  tested  i^  Compuiins;    ScAle    Co,    v.    Hoore 

by  meana  of  a  motion  to  strike  the  plea  ( 1906)  130  Fed.  107, 
from  the  flies;  but  this  is  bad  practice. 
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g  877.  Argument  of  ?lea. 

Hearing  of  argument  on  the  snfficienc;  of  a  plea  filed  bj  defend- 
ant will  be  postponed  hj  the  court  until  a  demurrer  filed  hj  another 
defendant  baa  been  dteposed  of,  where  it  appears  that,  owing  to  the 
etate  of  the  pleadings,  this  is  a  convenient  and  satisfactory  course  to 
pursue." 

The  right  to  open  and  conclude  the  argument,  when  a  plea  is  heard 
on  the  question  of  its  sufficiency,,  is  with  the  party  who  put  in  the 
plea,  and  not  with  the  plaintiff  who  sets  the  plea  for  bearing." 

g  878.  WaiTor  of  Right  to  Aigse  Flea. 

The  right  to  ai^e  a  plea  on  its  legal  snfScienc^  is  waived  by 
excepting  to  the  sufficiency  of  an  answer  accompanying  the  plea  and 
going  to  hearing  on  such  exception.  Consequently  if  a  plaintiff  aets 
a  plea  for  argument  and  at  the  same  time  excepts  to  the  sufficiency 
of  the  answer,  the  right  to  argue  the  plea  is  waived.*** 

Where  a  plea  is  filed  to  a  bill  and  afterwards  another  plea  is  filed 
to  the  amended  or  supplemental  bill  in  the  same  cause,  the  later 
plea  supersedes  the  former,  and  on  argument  of  sufficiency  the  earlier 
plea  need  not  be  taken  into  account.*' 

§  879.  Tratli  of  Plea  Admitted. 

Where  the  plaintiff,  instead  of  replying  to  a  plea,  sets  it  down  for 
argument  on  the  question  of  its  sufficiency,  the  facts  stated  in  the 
plea  are,  at  the  bearing,  taken  to  be  true.  But  the  Ic^  conclusions 
insisted  upon  in  the  plea  are  not  considered  aa  admitted.*'  The 
admission  implied  from  setting  the  plea  for  aigument  extends  only 
to  the  facts  well  pleaded.*'  The  only  question  that  can  be  raised  on 
the  a^^ment  of  a  plea  is  this:  Does  it  show  facts  sufficient  to  con- 
stitute a  good  defense }  **  In  considering  this  question  the  oourt  looks 
only  to  the  avermenta  of  the  plea.    The  truth  of  the  plea  is  not  in 

"Cuupbell  V.  Ukyor  etc  New  York  land  v.  State  of  MaMaehiuetts   (1B40) 

(1888)   33  Fed.  79S.  II  Pet.  210,  10  L.  ed.  423;  Batch  v.  Ban- 

i*IUiode     Island     f.    MawachusetU  croft-Thompaon  Co.  (ISSB)  67  Fed.  802; 

(1840)   14  Pet.  £10,  10  L.  ed.  423.  Metcalt  n.  Am.  Sctiool,  eta.  Co.   (1003) 

**  Hatch    V.    ilancroft-ThompBon    Co.  122   Fed.    115;    General  Electrie   Co.  c. 

(180S)  67  Fed.  802.  New  England  etc.  Co.  (1904)   128  Fed. 

«i  Hlaaonri  etc.  R.  Co.  o.  Texas  etc.  T36,  63  C.  C.  A.  448. 

R.  Co.  (1802)  EO  Fed.  Ul.  «>  Schnanffer  v.  Aate  (1006)  148  Fed. 

<iUnit«d   SUtea  v.  Dalles  MiliUrv  8G7. 

Road  Co.  (1801)  140  U.  S.  SOO,  35  L.  ed.  **  See  Kellner  e.  Mut.  Life  Ins.  Cc 

S60}  FarltT  o.  Kittson  (18S7)  120  U.  8.  (1890)  43  Fed.  823. 
303,  30  L.  ed.  684;  State  ot  Rhode  Is- 
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isBne  and  the  court  will  not  even  look  to  the  leotUtls  <tf  ita  o'wi 
records.**  Sy  setting  a  plea  down  for  a^ument,  the  plaintiff  admits 
its  truth  but  denies  its  guffifiiency.  The  legal  effect  is  substantially 
the  same  as  if  the  cause  were  h^rd  on  a  demurrer  to  the  plea,  con* 
sideling  that  practice  availaUe.*' 

i  880.  AssOmrtiMi  •■  to  Trmth  of  lUtUti  Stated  is  BUL 

tn  decidiUg  bn  llie  soAcIency  of  a  plea,  at  the  argument^  the  bill 
is  also  amimed  to  be  true  so  far  as  it  is  not  contradicted  bj  the 
plea.*^  By  putting  in  bis  plea  the  defendant  admits  as  true  all  the 
facts  aUeged  in  the  biU  that  areftM  HmtA  th  tiW  ^Hfc.** 

I  mh  Boarsof  hM. 

It  U  •m  biKSBskfy  thit  A  p\e&  should  go  to  \hit  VhbU  Mil.  If  it 
covets  a  dlatlhrf  paH  6f  the  bill  and  shows  a  good  deftnse  is  to  Ibat^ 
it  is  sufficient.*' 

A  ^Ica  that  goes  to  the  whole  bill  but  which  la  hdii«asgd  to  a 
single  defetlse  need  hot  deny  other  allegations  of  tbA  bill  ttan  such 
as  an  cdllhdcted  vitb  the  partictil&r  defehae  telied  on  fii  th«  ^M. 

Stmt  v.  I«I«  (1822)  4  WMh.  C.  C.  WI,  Fed.  Cu.  No.  12^1:  The  cue  wm 
beard  t>a  »  motion  to  oveinile  the  pies  becaUM  tt  diV  art  ftHMift  or  dtMf  kU 
the  facta  attted  in  the  bill;  neither  wfts  it  accompanied  by  an  answer  denrioj 
ttme  Mk.  ThH  ^M,  tko#enr)  'UntnA  the  Wltole  aubjeei  ti  MMh  A  ft^ted, 
Attd  It  tb«  iSlhttel^  sUtcA  *as  |iMd  la  MibatentM  and  tnre  in  tict^  it  «m  riwr 
that  tU  whole  Mil  milat  M  diMii«ed.  It  waa  held  that  the  plea  need  not 
iety  othtr  allegatltnia  of  the  bill  than  auch  aa  pertained  to  the  defense  raised 
bjr  the  plea.  Said  Hr.  Justice  Washington:  "A  plea  bmng  nothing  more  lliui 
a  special  answer  lo  ttie  bill,  setting  forth  attd  rel^idg  upint  MUK  btie  tAA,  Ot  i 
AUtnbeir  at  faiiis,  tietidltag  to  oM  poltat,  aufflcitat  to  bar,  d^Jr,  or  dbitttrt  tht  MiH^ 
It  Would  fw  a  tM  la  tm  pIM  to  eonr  ^j  bther  parts  of  Om  bill  than  amb  M 
eoneern  tin  paiMcnlar  aub^eot  M  the  bAr,  ita  office  IMing  to  ivdnde  ^  aattae,  or 
scrtne  part  of  it,  to  a  single  point,  and  thus  to  prevent  tlie  expense  and  tronble  of 
an  aEamination  at  large.  It  ia  true  that  all  facts  essential  to  render  ttie  plea  a 
complete  defense  to  the  bill,  so  far  as  the  plea  ezt«ada,  must  be  aTened  in  it,  or 

It  win  be  ia  detebM  at  ui." 

It&rtikott   b.   fejw&a    tlSlS)    ^ed.  «>  General    Electric   Co.    v.    bMoA 

Gas.  No.  8,140.  Electric  Mfg.  Co.   (IMS)   138  ifM-  412. 

tt  Burrell  «.  Baeklef  \1W»)   30  Fed-  *»  Beard  r.  Bowler   {Ism   Fed.  Cks. 

S33|  Dulels  V.  Benedict  (1S90)  OT  Fed.  No.  I,1M;  Ktrfct«trick  V,  Vdkltfe  flSZB) 

387,  MC.  C.  A.  5W.  Fed.    Cas.   No.    T,8fi0;    Hatt   *.   OUVet 

4iMpClaake7  v.  Barr  (188»}  38  Fed.  (ISiT)  Fed.  Ow.  No.  1U14 
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i  888.  nMGoodimPBZtOalr. 

A  plea  may  be  good  in  part  and  bad  in  part ;  that  ifl,  it  may  exhibit 
a  good  defense  to  part  of  the  bill  yet  not  as  to  all  that  part  covered  by 
the  plea.  Where  each  appears  to  be  the  case,  the  plea  will  be  upheld 
08  to  the  part  of  the  hill  to  which  it  shows  a  good  defense,  and  will 
be  oTermled  u  to  the  other. 

Thtts,  if  a  bill  ia  filed  for  an  Booountio^  and  die  defendant  relies 
on  a  Yelease  oovering  transactions  prior  to  a  particular  day,  and  his 
plea  setting  up  the  release  is  so  drawn  as  to  include  transactions  sub- 
sequent to  the  Ume  covered  by  the  release,  the  plea  may  yet  be 
alloweC  an  io  the  transactions  actually  covered  by  tlie  release. ''^  It 
will  lie  noted  that  the  principle  here  stated  as  applicable  to  pleas  is 
different  from  that  relating  to  a  danurrtf,  for  a  dsmtirrer  that  ia  bad 
in  part  is  wholly  bad, 

Tho  rule  that  a.  plea  may  be  allowed  in  part  and  disallowed  in  part 
must  be  understood  with  reference  to  its  extent ;  tiiat  is,  with  refer- 
ence to  the  quantity  of  the  bill  covered  by  it,  and  not  the  ground  of 
defense  offered  by  it.  If  any  part  of  the  defense  made  by  a  plea  is 
bad,  the  whole  must  be  overruled.  The  conrt  will  not  attempt  to 
separate  a  single  defense  into  its  component  elements,  allowing  the 
good  and  disallowing  the  bad ;  but  will  overrule  the  whole  defense 
as  bad.'^  In  rare  instances  a  court  might  haply  be  disposed  to  ignore 
a  part  of  a  plea  setting  up  a  bad  defense,  or  treat  it  as  anrplusago."' 

Order  of  Court  in  Disponng  of  Pha. 
g  883.  OndNT  Surtaii^  PIm— Uflit  of  FUintifl  to  Amtnd  or  Baply. 
If  a  plea  on  argument  of  its  sufficiency  is  ruled  to  be  sufficient  in 
law  to  bar  the  reoovery  of  the  plaintiff,  it  is  permissible,  under  the 
uniform  practice  of  the  oonrt,  for  the  plaintiff  to  amend ;  or  he  may, 
by  replication,  put  iu  issue  the  facts  stated  in  the  plea."*  The  usual 
order  ia  t^t  the  plea  "  be  allowed."  The  plaintiff  may  then  amend 
or  reply  to  the  plea  and  go  to  trial  on  the  issue  of  fact.  This  he  is 
entitled  to  do  as  a  matter  of  oourse."*     It  is  erroneous  for  the  court  to 

soBoehc  e.  ilatgel]    (ia(W)   8  Sck  A  485;   HuatinfrtoQ   ■>.  Uktic?    (1667)    79 

Lef.    726;    Dunealf    r.    Bl^e    <1737l     1  Fed.  SM.    The  Utter  OMe  conoerned  u 

Atk.    B2;     HogginB     r.     BwUdiagH    Co.  answer  ia  support  at  a  plea. 

<1T40)  2  Atk.  44;  Kirkpatricke.  White  g:  Rhode     Uimad     v.     MaModiDBeUH 

(IBM)  4  Waah.  C.  C.  M6,  Fed  Caa.  So.  (1S40)   14  Pet  297,  10  L   ed.  U£. 

7,800,  Rhino  o.  Emery    (ISK)    70  Fed.  » 4  Rhode     Island      r.     MasaachutetU 

4S6.  (1846)    14  PeL  210.  2S7,  10  L.  ed,  423. 

lis  Drtn.  Ck  Pr    107  44S;  ZinMiermaa  c  So  ReUe  (1SS7)  80 

ti  See  RUno  «.  Bmery  (1897)  70  CW.  Fed  417,  26  a  G  A.  S1& 
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dismiss  the  bill  peremptorily  without  pertnittiiig  the  plaintifi  to  take 
issue  on  the  plea."' 

nmt«d  Btotet  V.  DoHm  MU.  Road  Co.  (1861)  140  tJ.  a  OM,  85  L.  «d.  fiM: 
Bill  in  equi^  by  the  United  l^tatn  to  procure  a  decree  of  forfeitnre  of  Iftndi 
And  ■  cuicelUtfon  of  pfttent*.  B;  Ickve  of  tbe  court  two  plea*  were  filed.  The 
circuit  court  held  the  plMB  to  be  good  and  entered  an  order  dlMniMing  Uie  bill 
without  leave  to  tbe  plaintiffB  to  reply  and  try  tbe  cMe  on  the  iamie  toidered 
by  tbe  plea.  TbtB  wan  held  to  be  errtmraus.  The  trial  court  haa  no  diseretioa 
in  Huch  a  matter,  and  the.  fact  that,  on  careful  oooaideration,  it  may  appear  to 
the  court  that  cxpennc  and  tlie  annuiance  nf  ]oag  and  fruitleaa  litigation  nwy  be 
aTOfded  hy  dismisaing  the  bill  —  as  the  trial  court  thought  in  this  cMe  —  cannot 
vindicate  such  a  course.'* 

§  B8i.  Xfleet  of  Seoree  u  Kei  JudiMta. 

The  judgment  of  a  court  sustaiaiug  a  pies  on  argument  becomes 
res  jtidicata  in  that  case  and  is  controlling  on  the  court  until 
reversed.'^  So,  when  a  plea  is  heard  on  argument  of  its  sufficiency 
on  appeal,  and  a  decree  is  entered  in  the  supreme  court  adjudging  the 
plea  to  be  good  in  law,  the  sufficiency  of  t^e  plea  is  res  judicata,  so 
far  as  that  litigation  is  concerned ;  and  the  cause  being  remanded  to 
permit  a  replication  and  trial  of  the  issue  raised  by  tbe  plea,  tiie 
question  of  the  l^al  sufficiency  of  the  plea  cannot  be  re(q>ened.*' 

§  885.  Order  Orermluig  Flea — ^Dnty  of  Defendant  to  Aniwer. 

If,  for  any  reason,  the  court  deems  a  plea  to  be  bad  in  point  of  law 
so  that  it  does  not  constitute  a  bar  to  the  bill  or  to  that  part  of  tlie 
bill  to  which  it  is  addressed,  an  order  is  entered  adjudging  die  plea 

■  >It  Is  provided  by  Equity  Rule  33  point  of  law,  to  take  imue  upon  it  aa 

that  the  plaintiff  muy  set  down  a  plea  to  matter  of  fact.     Bole  36  provides  that, 

be  argued,  or  may  take  iMue  upon  it.  in   caae   upon  a   bearing  a   plea  is   al- 

This   does   not  mean  that  tbe   plaintifF  lowed,  the  court  may,  in  its  discretion, 

is   to  make   thereby   such   a   conclusive  upon  motion  of  the  plaintiff,  allow  him 

election  that,  if  he  sets  down  the  plea  to  amend  his  bill.     But  there  is  no  re- 

to  be  argued  and  it  is  Hustained  on  tbe  striction    put    upon    the    right    of    tbe 

argument,  be  cannot  afterwards  take-  is-  plaintiff  to  take  issue  upon  a  plea  after 

sue  on  it.    By  rule  34,  on  tbe  overruling  it   is   allowed    on   argument.      Such    is 

of  a  plea  on  argument  of  its  sufBcieney,  the  view  adopted  by  tbe  supreme  court, 

tbe  defendant  has  a  ri^t  to  answer  the  Wooster  t>.  Blake    (18S1)    7  Fed.  816, 

bill.     The  obJMt  of  having  a  plea  set  affirmed    Clark    v.    Beecher    Hfg.    Co. 

down  for  bearing  is  to  induce  the  pres-  (188B)   IIG  U.  S.  70,  B9  L.  ed.  352. 
entatioQ  to  the  court,  as  a  question  of        f*  Revening  U.  S.  r.  Dalles  Mil.  Boad 

law,  of  the  nuLtten  set  up- in  tbe  plea,  Co.   (1890)   41  Fed.  403.' 
so  that,  assuming  those  matters  to  be        tT  Montgomery  ti.  McDermott   (1000) 

true  in  point  of  fact,  the  whole  contic-  99  Fed.  603. 

veray  may  be  determined  as  a  question        >i  United  States  v.  California  etc.  Co. 

of  Uw.    But  this  practice  wouM  be  dia-  (1S03)   148  U.  a  31,  38,  37  X.  ed.  354. 

eouraged  if  the  plaintiff  were  not  to  be  368. 
allowed,  in  case  the  plea  is  sustained  in 
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to  be  insufficient  and  overruling  it.  At  the  same  time  an  order  is 
entered  assigning  the  dcfundant  to  answer  the  bill,  or  bo  much  thereof 
ae  ia  covered  by  the  plea,  on  or  before  the  next  rule  day  or  within  such 
other  period  as  the  court  thinks  proper  eonsiBtently  with  justice  and 
the  ri^ta  of  the  defendant"* 

When  a  plea  has  been  overruled,  the  defendant  must  answer  within 
the  period  ^sed  by  the  rules  unless  he  gets  an  extension  of  timc.**^ 
The  fact  tliat  be  files  an  application  for  leave  to  put  in  an  amended 
plea  will  not  save  him  from  the  penalty  of  failing  to  answer.  The 
court  can  allow  a  pro  confesso  against  him  at  the  proper  time  regard- 
less of  the  pendency  of  his  application, 

McOrtgor  r  Termmt  Loan  eto.  Co.  (C.  C.  A.;  1900)  104  Fed.  709,  44  C.  C.  A. 
146:  Upon  the  overruling  of  a  danurreT,  the  defendfl.Dt  was  given  Bixtj  days  to 
answer.  Thia  period  haring  paaaed  without  an  answer,  the  defendant  filed  a  plea 
in  abatement,  which  was  overruled.  This  gave  him  further  time  to  answer,  i.  c, 
until  the  nest  rule  ia.j.  Instead  of  answering  within  this  period,  the  defendant 
fited  an  application  for  »  "  rehearing"  on  the  plea  for  leave  to  file  an  amended 
jilea  in  abatement.  The  plaintiff  caused  this  application  to  be  set  for  hearing 
on  the  next  rule  day,  which  was  also  the  limit  of  the  time  allowed  for  defendant 
to  SDHwer.  At  this  mis  day,  no  answer  being  filed,  the  plaintiff  moved  for  a 
^0  caafetaa  and  the  cause  was  beard  both  on  this  motion  and  on  the  defendant's 
application.  The  court  refused  the  defendant's  application  and  permitted  a 
pro  oonfeno  to  be  taken. 

§  886.  Cortt. 

An  equity  rule  provides  that,  upon  the  overruling  of  a  plea,  the 
plaintiff  shall  be  entitled  to  his  costs  in  the  cause  up  to  that  period, 
cnlesB  the  court  shall  be  satisfied  that  the  defendant  had  good  ground 
in  point  of  law  or  fact  to  interpose  the  same,  and  that  it  was  not  inter- 
posed vexatiously  or  for  delay.'*  Where  matter  presented  by  the  plea 
is  such  that  it  may  reasonably  be  considered,  by  t^e  solicitor  filing  the 
plea,  to  be  good,  although  he  be  mistaken,  and  the  plea  ia  filed  in 
good  faith,  and  not  vexatiously  or  for  delay,  coste  should  not  be  taxed 
in  favor  of  the  plaintiff.  The  rule  is  not  susceptible  of  any  other  con- 
atruction;    for  if  it  should  be  held  to  mean  that  the  court  must  he 

■1  Equity  Rule  34.  **  A  plea  to  a  part  of  a  bill  or  petition 

No.  20  of  Rules  of  Cironit  Court  for  shall  have  tbe  same  effect  as  an  exten- 


K.  D.  California  provides  that  if  a  plea   sion  of  time  to  answer  to  the  remain!: 
be  set  down  for  ai ■    -j _-,_j 1_   .*  n..  un      -.t.    or.   _«  n__.  _ 


provides  that  it  a  plea   sion  ol  time  to  answer  to  the  remaining 
ivument  and  overruled    parts  of  the  bill.     No.  20  of  Rules  of 

the  party  putting  in  the  plea  shall  have  Circuit  Court  for  N.  D.  California. 

as  of  course  and  without  special  leave       *i  Equity  Bule  34. 

of  the  court  ten  days  after  service  of 

written  notice  of  the  dedsioa  in  which 

t«  put  in  hia  answer. 
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Mtisfisd  that  tbe  plea  ia  good  in  law  or  fact,  as  the  oa4e  Duy  bej  the 
rule  could  han  no  operatiDn*  «s  the  plea  would  not  be  overmled.'* 

i  Mr.  WlLei  ^tttr  «r  Mm  Vvt  AnUkU«  ia  Aanrtt. 

Defensive  matter  embodied  in  a  plea  that  has  beeb  oTfflrfaled 
cannot  be  set  up  again  in  ilie  answer ;  anti  if  it  be  incorporated  in  the 
Answer,  it  is  subject  to  be  stricken  on  exception  taken."'  A  defend- 
ant often  has,  especially  under  equity  rule  39,  a  right  to  elect  whether 
he  shall  make  his  defense  bj  plea  in  bar  or  answer,  but  when  be 
elects  to  plead,  the  judgment  on  the  plea  becomes  res  adjudicata  in 
that  case.**  The  rule  is  different  where  the  order  ovftmiHng  the 
plea  expressly  saves  tbe  right  of  the  defendant  to  rely  in  bia  answer  on 
the  matter  of  tbe  plea. 

$  tn.  fttdieial  DiMKtfen  ta  Wtftiaag  tS  HmIi 

Tbe  danger  of  iajuatioe  arisii^  trom  the  use  of  pleas  gives  rise  to 
tta  eqViitable  diScmtion  in  relation  to  tiiAtn,  whidh  tbe  court  of  equity 
cxen^ses  freely,  when  it  sees  proper  to  do  so.  In  many  casea  where 
pleas  arc  not  overruled,  the  court  will  not  permit  them  to  have  full 
effect;  and  tbe  court  will,  in  some  cases,  save  to  the  defendant  the 
benefit  of  the  plea  at  the  hearing.  In  other  cases,  t^e  court  will  order 
the  plea  to  stand  for  an  answer,  or  enter  an  order  that  the  plea  may 
be  embodied  in  the  answer.**' 

§  t6i.  teare  to  Ifiely  on  flea  io  Auaww. 

If  the  inue  presetioed  by  the  plea  it  of  such  nature  that  It  could 
wore  property  be  determined  after  answer  and  at  tbe  final  hearing, 
live  plea  will  be  overruled  always,  with  leave  to  rely  on  the  same  in 
t^e  auiwer.*"  In  such  case  tbe  defendant  is  required  to  answer,  in 
<order  that  tte  v/hrAe  suit  may  be  determined  <»  it«  merits.** 

(iCMaheDn   «.    A^wm    (IBM)    M  vtPcntlaige  a  PwlUrge   (18M)    12 

FM.  SS4.  Fed.  412. 

■1  Miller  V.  Kiehey    (1906)    14G   Fed.  *e  Rhode     Island     c.     MMaftchusetU 

670;  Sharon  v.  Hill   (ISSfi)  26  Fed.  Ml.  (1840)    14  Pet.  2fi7,  10  L.  ed.  44«. 

N«  defnme  which  has  bf«B  aoAe  and  •«  Kejall  v.  Qreenhood  (1B93)  M  Fed. 

dt^msed  of  In  a  ^ea  Bhall  be  renenvd  !■  784;    ChiBbnlu    t>.   Johason    (IB9S)    84 

the  amwer,  and  if  m  vtaevnA  ft  «h»U  be  Fed.  3M ;   Dobwm   ti.  Peok  Btob.  Jt  Co. 

■triokM    tmt    or   JiBriCartM.      Na.    90  (1900)   103  Fed.  OM. 

of  RnlM  «(  Oirouit  OMft  far  N.  IX  "Bailey  v.   Wrisht   (1866)    S  Bm4 

Calttoiaia.  181.  F«4.  Ca«.  N«l  ?4tt. 
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§  SM.  Oidtt  arftatiav  lean  Shoald  Be  Bxpieu. 

If  the  court  oTorrules  a  plea  on  the  idea  that  the  detebm  stated  in 
it  is  one  that  ought  more  properly  to  be  made  by  answer,  the  order 
overmltug  the  ))]e&  should  ex^fettly  tesetSre  to  the  defeddfeUt  the  lr%ht 
to  embody  the  mattw  of  each  plea  in  the  auawer,  for  the  general  rule 
ie  that  matter  oontained  in  on  orermled  plea  cannot  be  set  up  again 
in  the  answer.  Howarer,  if  the  matter  of  the  plea  should  be  set  up 
in  the  answer  widlout  An  express  ordw  of  the  court  to  that  effect,  it 
would  apparraitly  be  necessary  for  the  plaintiff,  iu  order  to  get  the 
bfDefit  of  the  int^ularityi  to  flacept  to  tiie  answer  for  impertinence^ 
othMirite  \bi6  defeat  wenld  be  waind.  It  Bembs  that  natter  of  an 
overruled  plea  can  be  set  uf  in  the  «iui%w,  withoilt  an  eKjowt  order 
to  that  effeS^  wlieic  tlft  oourt  orerrolcs  titb  pica  on  the  particular 
ground  that  the  detente  ctAtained  in  it  ought  to  be  made  l^  answer. 
The  effect  ot  the  deeisit«  in  su^  ease  is  to  recognixe  the  right  bf 
neceaaaty  implioation/^ 

TruU  of  lasvB  on  PUa  and  B«flieaUon. 

§  Sdl.  fte^oatibn  td  ttea. 

A  plaintiff  who  desires  to  controvert  the  truth  of  the  facts  set  fort^ 
in  a  plea  must  file  ft  nplioaliMk  on  or  befMe  the  ruin  day  next  eue- 
oeeding  that  on  which  the  plea  waa  filed.*'  The  replication  to  the 
plea  ita  equity  ie  borrowed,  liki  the  t>left  itself,  from  the  fiommdli-law 
system  of  pleading.  Its  object  is  to  trare^  the  ptea  and  m^  &h 
issue  on  the  queeUon  of  fact.** 

g  S92.  Spe^al  Beplioation  6bh>leia. 

By  ^  prtetioe  of  coutts  of  eqaity  epeoial  re|>lication8  have  long 
been  disused,  and  this  applies  to  replications  to  pleas  As  well  as  to 
rej^icatibils  to  answers.  To  be  sure^  equity  rule  W,  aboli^ing  special 
teplicAtions,  refers  iA  terms  only  to  ^>eoial  replications  to  aiuwere ; 
but  a^art  fh>m  the  nkle^  equity  pnuitice  is  against  epetnal  leplioations 

*lTfaia  tiffenn  to  bk-n  beto  the  omc  RMwer   aubBtitutlq;    the    w(ir4   "fia^" 

Id  Ccmputiiig  Bcale  Co.  t>.  Moore  '(I90S)  lor  Ihe  word  "answer"  will  suffiw  aa  a 

1»  PM.  19^  tbov/gb  bA  9fcrtleHIa>-  M-  jfetleikl  l^hatttA  t«  k  filia.    Ah  to  the 

Uoe  w«a  taken  of  tlie  matter.  propriety  of  this  form  «t  replfiaf,  aee 

**  Eqnlt;  Rule  3S.  Matthewa  v.  lAUnce  et«.  to.    (1880)   2 

T*A  geneni  replioitioii  in  the  form  Fed.  232. 
i(  tin  urtll  Vnoal  hpUdittan  U  an 
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of  all  Borta.    A  special  replication  to  a  plea  is  therefore  in  bad  form, 
and  will  be  stricken  out  on  motion.^' 

§  888.  Hatter  of  Speeul  Beplioation  Kurt  Be  Fletded  in  BUL 

Ab  a  apecial  replication  is  not  available  in  such  a  sitoatioo,  the 
plaintiff  must,  in  order  to  get  the  benefit  of  the  matter  in  avoidance 
of  the  plea,  ask  leave  to  amend.  This  application  being  granted,  the 
plaintiff  adds  an  amendment  to  his  bill  in  which  he  charges  that  the 
defendant  reliea  on  a  certain  pretended  defcnae,  as  for  instance,  on 
s  release,  but  that  the  release  in  question  is  invalid  because  of  mutual 
mistake.  The  practice  in  regard  to  this  matter  is  precisely  the  same 
as  if  the  defense  had  been  set  up  hy  answer. 

It  is  to  be  remembered  that  the  abolition  of  special  replications  does 
not  in  any  degree  modify  the  general  principle  that  relief  can  never 
be  granted  except  upon  matters  duly  set  forth  in  the  pleadings  on  the 
record.  For  instance,  if  a  plea  seta  up  a  release,  the  plaintiff  cannot 
at  the  bearing  have  the  benefit  of  proof  tending  to  show  that  the 
release  was  executed  under  a  mutual  mistake,  unless  that  matter  in 
avoidance  of  the  release  is,  in  some  proper  way,  speciidly  pleaded  by 
him.    A  general  replication  to  the  plea  will  not  suffice." 

S  884.  Beplioatioa  Admita  Legal  SoAoiULoy  of  Flea. 

The  replication  to  a  plea  in  equity  puts  the  substance  of  the  plea  In 
issue,  and  formerly  by  the  established  practice  of  the  English  chan- 
cery a  plaintiff  who  had  put  in  a  replication  could  not  thereafter 
take  advantage  of  the  defectiv»fonn  or  legal  insufficiency  of  the  plea. 
By  filing  a  replication  instead  of  setting  the  plea  down  for  argument, 
the  plaintiff  admitted  the  formality  and  sufficiency  of  the  plea." 
"Replying  to  the  plea  is  always  considered  as  full  an  admission  of  its 
validity  as  if  it  had  been  allowed  upon  argument."  ''* 

This  principle  has  been  modified,  so  far  as  the  federal  courts  are 
concerned,  by  tbe  adoption  of  equity  rule  33,  which  provides  that 
when  a  plea  is  found  true  on  the  issue  of  fact  it  can  avail  the  defend- 
ant only  so  far  as  in  law  and  equity  it  ought  to  avail  him.  The  effect 
of  this  is  to  abolish,  in  a  measure,  the  ancient  rule  by  which  the  filing 
of  a  replication  operated  ta  a  waiver  of  all  objection  to  the  sufficiency 
of  the  plea." 

't  Jtoon  o.  Hartford  etc  Oo.  (1SS2)       Tigtead  v.  Coanti  (1808)  4  Crwwh 

10  P«d.  334.  403,  2  L.  ed.  660. 

II  Horn    p.    Dttrolt    Dry    Dock    Co.       n  B  Dsn.  Ch,  Pr.  220. 
(1893)    ISO  V.  S.  610,  626,  37  L.  ed.       '(For  a  dircussion  of  the  effect  of 

UW,  1203.  this  tule,  Ne  |w«t,  |  000. 
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§  888.  ?rMf  tnd  Trial  of  Imte. 

After  replication  to  a  plea  the  parties  proceed  to  take  proof  on  the 
issue  of  fact  presented  by  the  plea  exactly  as  in  case  of  a  replicBtioD,  to 
an  answer.^*  Where  the  question  of  statutory  jurisdiction  is  raised 
by  plea,  it  is  treated  as  a  separate  and  independent  issue; '^  and 
while  this  issue  may  and  should  be  separately  tried,  the  action  of  the 
court  in  disposing  of  it,  for  instance,  in  overruling  the  plea  on  the 
proof,  will  not  be  given  the  technical  effect  that  formerly  followed 
from  disposing  of  a  plea  in  abatement.^' 

At  the  hearing  on  plea,  replication,  and  proof,  nothing  is  in  issue 
but  the  truth  of  the  matter  pleaded."  The  question  whether  the  plea 
ought  to  have  been  supported  by  an  answer  is  not  to  be  considered. 
That  point  should  be  raised  by  setting  the  plea  down  for  argnmenL^ 

g  896.  Burden  of  Pxoof. 

On  the  issue  of  fact  the  burden  is  on  the  defendant  to  snstain  his 
plea  by  proof,  if  the  plea  ia  an  affirmative  one ;  ^^  if  the  plea  is 
negative,  the  burden  of  proof  is  on  the  plaintiff  to  establish  the  facts 
controverted  by  the  plea.^*  If  issue  is  taken  on  an  anomalous  plea, 
each  party  has  something  to  prove:  the  defendant,  his  affirmative 
defense ;  and  the  plaintiff,  the  affirmative  matter  controverted  by  the 
negative  part  of  the  anomalous  plea.^' 

§  887.  Eridenoe  at  Trial  of  Inae. 

A  plea  in  equity,  though  sworn  to,  does  not,  like  the  answer,  famish 
any  evidence  as  to  the  truth  of  the  matters  stated  in  the  plea."  How- 
ever, an  aU^ation  in  a  plea  may,  on  the  trial  of  the  issue  of  lact, 

KRcImier  t>.  Annew   (I8TT)    13  Off.  686;    Hkiii    p.    CleveUnd    Block    Co. 

Ou.  7,  Fed.  Caa.  No.  11,687.  (1S90)   96  F«d.  688,  37  C.  C.  A.  227; 

TTHartog  r.  Memory    (1886)    IIS  U.  Bran    v.    CUrk    (ISS7)     W    Fed.    22S; 

B.  688,  29  L.  ed.  726;   Farmington  v.  Eveleth  V.  Southern  Cal.  R.  Co.   (1903) 

Pillsburr    (ISSSf    114  U.  S.   138,  29  L.  123  Fed.  83b;   VMuum  Oil  Co.  r.  Eagle 

ed.  lU;  EeSning  Co.  v.  Wyman   (1880)  Oil  Co.  (1907)    IM  Fed.  867 

8   L.B.A.   603,    38   Fed.    674;    AaUey    c.  *<  Farley  c.  Kittaon    (1687))    120  U. 

Board    (1893)    00   Fed.    BS,   8  C.   C.   A.  8.  303,  317,  30  L.  ed.  681,  680. 

463;  Tenyr.  Davy  (1901;  C.  G.  A.)  107  •>  Stead  c.   Coutm    (1808)    4  Cr^neli 

Fed,  60,  46  C.  C.  A.  141.  403,2  L.  ed.  660;  Americaa  Qnphopbone 

TiBeavia  v.  Seavie    (1900)    101   Fed.  Co.  O.  Leeds    (1906)    140    Fed.   081. 

19.  "  Vacuum   Oil   Co.  ».   Eagle  Oil  Co. 

TiUnited  States  v.  California  k  Ore-  (1907)   164  Fed.  867;  Ord  v.  Huddleaton 

oon   land   Cooipaiiy    (1803)    148    U.   S.  (1776)    Dicic.  510. 

SI,    37,    13    Sup.    Ct.    468,    37    L.    ed.  n  lADgddl,  Eq.  PI.  101. 

364,  368;  Dalzell  t>.  D.  W.  Case  Mfg.  Co.  *«  Farley  t>.  Kittaoa  (1887)  120  U.  S. 

(1893)    149  U.  S.  317,  316,  13  Sup.  Ct.  303,  30  L.  ed.  684;  Qeraon  r.  Boocaliiw 

880.    37    L.    ed.    740,    761;    Appleton    r.  (1808)    2  Wash.   C.   C.    190,    Fed,   Ca*, 

Marx  (1894)   62  Fed.  838.  10  C.  C.  A.  No.  fi,36S, 
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be  taken  as  an  admission  anfficient  to  fix  Vabili^  on  the  defendant, 
though  it  cannot  Berve  bim  as  evidenoe  of  tiie  truth  of  tbe  plea."' 
Here  ex  furte  affidavits  are  of  course  not  available  aa  evidence  oa 
the  trial  of  a  plea,  especially  where  no  notice  was  ^veo  to  the  adverse 
pert;  of  the  taking  of  the  affidavit," 

The  allegations  of  the  bill,  in  so  far  as  they  are  not  denied  by  tb« 
plea,  are  asaaned  to  bo  true  at  the  trial  of  tiie  issue  made  by  the  plea 
and  ropUcation.'^ 

g  988.  Proof  Heoeanry  on  Ime  BalMd  hf  Flea. 

Aa  to  the  amount  of  evidoioe  neeeaeary  to  estabUah  tbe  truth  of  a 
plea  in  bar,  the  ordinary  canon  prevails  j  and  a  preponderanoe  of 
proof  sufficient  to  generate  conviction  on  the  question  of  the  truth  of 
the  plea  is  enough.  That  is  to  say,  on  the  issue  of  the  trutb  of  the 
pica,  the  court  will  accept  it  as  proved  on  the  same  evidence  that 
would  be  sufficient  if  the  same  defense  were  set  up  in  the  answer.  So 
long  aa  the  old  role  of  practice  prevailed  that  the  bill  mnat  alwaja  be 
dismissed  when  the  Issue  of  fact  tendered  by  a  plea  Is  found  in  favor 
of  the  plea,  a  concomitant  principle  was  reoognlzed  that  striot  proof 
must  be  made  of  the  facts  stated  in  the  plea;  and  it  was  not  enou^, 
to  support  a  plea,  to  prove  leas  than  or  something  different  from  that 
which  the  plea  alibied.  Now  that,  by  equity  rule  38,  a  plea  Is  per- 
mitted to  avail  a  defendant  only  so  far  as  it  should  In  equity  avail 
him,  it  would  seem  to  follow  aa  a  necessary  consequence  that  the  same 
atrictneas  of  proof  should  not  be  required  In  establiahing  the  plea. 
Aoeordlnf^y  we  find  no  intimation  in  current  deoisione  that  ib.9  rule 
iq  respect  to  the  amount  of  proof  neoeesary  to  estsbliah  the  truth  of  a 
plea  in  in  any  respect  different  from  that  which  prevftjla  in  other 
situations.  But  of  course  if  any  substantial  averment  in  the  plea  is 
not  proved,  the  plea  will  be  overruled."' 

Plea  Eatablithed  hy  Proof, 
%  899.  Effect  flf  Finding  in  Faror  of  Plea— FenBor  Frftetioa. 

If  the  Isaue  of  fact  is  found  in  favor  of  the  defendant,  that  la,  if 
the  plea  ia  found  to  be  true,  the  defendant  is,  on  general  principles  of 
equity  pleading  and  practice,  entitled  to  a  dlamisaal  of  the  bill}"' 

tiEennedv  v.  Grewmll   <18T9)    101  UcClmk^    v.    Bart    [1SS9)     38    Fed. 

U.  S.  641,  25  L.  ed,  1075.  ie&. 

MLUlmtbal  V.  Wuhburn    (IMI)    8  ia  Elgin  Wind  Power  etc  Co.  v.  Nich- 

Jai.  TOT.  oil   (G.  C.  A.i  18Wi)   le  C  C.  A.  BTB, 

iT  Farlw  «.  KitUon  (1887)  120  U.  B.  05  Fed.  216. 

317,  30  L.   ed.  689,   7    Sup.  Ct.  DMi  <>  Farley  t>.  Kittaon    (1887)    lao  U. 
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and  this  vithout  reference  to  any  equity  arising  from  other  faets 
8tat«d  Id  the  bill  and  without  reference  to  the  snhatanee  of  the  plea 
itself.  Snoh  ts  the  rule  of  English  chancery  practice,  which  also  fop- 
ineriy  prevailed  in  the  federal  courts.  Under  this  doctrine  if  a  plea 
was  replied  to  and  its  truth  was  tried  on  the  issue  thus  joined,  the 
snhetanoe  of  the  plea  was  wholly  immaterial.  If  the  plea  was  found 
true,  the  bill  was  dismissed  as  a  matter  of  eourse.  The  plea  might  be 
totally  iirelerant  in  point  of  substance  and  entirely  insoffiolent  in 
law,  ^et  in  theory  this  made  no  difference.  By  filing  his  replication 
and  taking  issue  on  the  truth  of  the  plea,  the  plaintlfF  admitted  its 
sufficiency  as  a  bar  to  the  bilL 

BMshM  V,  Bbdm  (1821)  S  Whwt.  <fi3,  K  L.  ed,  803;  In  ttiis  pmb.  tlw  i»iw 
joinvd  on  Ute  plea  wm  fouiH)  io  fivor  of  th«  defendant  Ttte  bill  w«i  di»nii»M4. 
The  court  obaervad  tb^t  replTiog  to  »  plw  U  ta  admiuion  of  its  RuSUiieiw^  m 
much  as  if  iti  sufficiency  h«d  been  determined  on  argunient.  Therefore,  whw  a 
plea  ia  found  true  dismiaial  follows  without  reference  to  tha  lUbatuw  ot  tbe 
ple«.  TUt  wu  "  the  long  and  ettablished  practice  of  tbe  ooprt  of  eqiUtfi  which 
ought  not  lightly  to  be  departed  tram."  And  it  wm  nddod:  "If  a  replication 
should  be  flled  inadvertently,  the  court  would  have  no  difficulty  in  ptmuttiag  it 
to  be  withdrawn.  But  if  the  plaintiff  will  peraerere  in  putMng  Uh  dafcwlaBt 
to  the  troubU  an4  expeiue  of  proving  hiB  plea,  it  muat  be  from  an  entire  comJction 
that  it  contains  a  tubitantial  defense,  and  in  auch  ease  there  Is  tto  hardship  in 
a  court's  considering  it  in  the  tame  light." 

§  900.  Kqaliy  Enla  Ohangea  Mot  Fnetlee, 

Thi3  decision  presently  led  to  the  adoption  of  an  equity  rule 
changing  the  doctrine  stated  in  that  case.  In  the  ?ery  next  year  the 
supreme  court  promulgated  a  rule  declaring  that  "if  upon  an  issue, 
the  facts  stated  in  the  plea  be  determined  for  the  defendant,  they  shall 
avail  him  as  far  as  in  law  and  equity  they  ought  to  avail  him."  '" 

This  rule  has  been  brought  down  as  rule  33  in  the  series  of  rules 
now  in  force.  It  clearly  takes  from  the  establishment  of  the  plea  the 
effect  it  had  under  the  old  law.  Under  the  existing  rule  the  oourt 
may  on  final  hearing  do  about  what  might  formerly  have  been  done 
where  the  benefit  of  the  plea  was  saved  to  the  hearing.  The  decision 
of  the  oourt  does  not,  under  this  rule,  rest  entirely  upon  the  truth  of 
the  plea,  but  the  court  is  at  liberty  to  determine,  under  the  pleadings 
and  evidence,  the  relief  to  which  the  respective  parties  are  entitled. 

S.  303,  314,  30  L.  ed.  684,  688,  7  Sup.  ed.  IWO;  Daniels  e.  Benedict  (1890)  38 

Ct  534;  Rhode  Island  r.  Masaacbusctts  C.  C.  A.  SOS,  97  Fed.  307. 
(1840)  14  Pet.  2G7,  10  L.  ed.  446;  Stead        »>  Equity  Rule   10  of  Mrlea   of   1BS2, 

r,  Coitraa    (1808)    4  Cranch  403,  2  L.  See  7  Wheat  x,  6  L.  ed,  STS. 
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Before  a  finding  in  fttvor  of  the  truth  of  a  plea  can  avail  the  defoid- 
ant  so  far  as  to  require  the  diamissal  of  the  bill,  it  must  appear  that 
the  plea  is  snfScient  in  law.  If  it  is  baaed  on  irrelevant  facts,  or  is 
impertinent  to  the  case  made  in  the  bill,  or  if  it  goes  to  only  part  of 
the  relief  sought,  the  bill  vill  not  be  dismissed;  bat  tbe  plaintiti.  not- 
withstanding the  plea  has  been  found  againat  him,  may  have  ouch 
relief  as  on  the  facta  he  may  be  entitled  to.  The  insufficiency  of  a 
plea  is  therefore  not  now  waived  by  going  to  trial  on  the  plea." 

1.  Pearee  t>.  Bice  iia9\)  142  U.  S.  28,  3fi  L.  «d.  g£E,ieSnp.  CLIM:  ToabUlfor 
•qultabk  relief  in  respect  to  oertain  claims  growing  out  ot  Alleged  gwnbling  tntu- 
Mtioiu,  tbe  defendants  pnt  in  a  plea  and  aniwer.  The  plea  Kt  up  prior  procecd- 
inga  and  a  judgment  at  law  aa  a  bar.  A  replieation  wai  filed  and  the  plea  was 
found  to  be  true.  It  was  held  that  the  plea  was  not  so  far  conclusive  an  U> 
require  the  rait  to  be  dismissed:  bnt  inasmuch  as  the  plaititif!  appeared  to  be 
entitled  to  equltdile  relief,  judgment  to  the  extent  of  such  relief  waa  given  in 
his  favor, 

2.  Soderbtrgv.  Armtlrvng  (1902)  US  Fed.  709:  Bill  for  injunction  to  prercnt 
the  defendant  frotn  extracting  ore  from  a  mining  location.  A  plea  in  bar  waa 
filed  setting  ap  a  previous  adjudication.  Issue  was  taken  by  general  replleatlon. 
It  was  insisted  that  by  taking  iMue  on  the  plea  the  plaintiff  admitted  its  legal 
■uincieney,  and  as  the  record  referred  to  in  tbe  plea  was  proved,  it  was  insisted 
that  the  plea  must  be  sustained.    Bnt  it  was  overruled  because  iiunfllcieat.*! 

g  901.  Flea  Sottaioed  at  to  Yut. 

If  a  plea  to  the  whole  hill  in  not  sustuned  as  to  the  ^de  bnt  cmly 
as  to  part  of  the  bill,  and  an  to  the  rest  the  plaintiff  appears  to  be 
entitled  to  relief,  the  decree  will  be  limited  according  as  the  oircnm- 
stances  indicate  to  be  proper." 

g  908.  Traetical  Sug^eitioa  as  to  Disposition  of  Pleat. 

From  the  fact  that  going  to  trial  on  the  issue  raised  by  a  plea  does 
not  waive  its  l^pil  auffictency,  the  practitioner  is  not  to  infer  that  it 

*>  Butler    Broe.    Shoe   Co.   t>.   V.   S.  >*  But  where  a  plea  is  first  formally 

Rubber  Co.    (1907)   1S6  Fed.  1;  Jooes  li.  set  for  argument  on  its  sufflciencf  and 

HilliH  (1900)   100  Feil.  35S.  suittained  aa  sulllcipnt  by  the  court,  and 

No.  20  of  Rules  of  Circuit  Court  for  the  plaintilT  tlicii  Dim  a  replication  and 
N.  D.  California  declares  that  if  Issue  the  plea  i>t  tried  on  tlw  iiwup  of  fact,  the 
be  joined  upon  a  plea  without  having  questinn  of  the  HulTiciency.  of  the  plea  is 
bad  it  set  down  for  argument,  and  the  not  available  on  nppcal.  no  cxceptinn 
truth  of  the  facta  set  up  In  tbe  pleft  having  been  rcnen-cil  to  tlio  action  of  tbe 
shall  be  proved,  the  court  may  never-  lower  court  in  su.'iLiining  the  plea  on 
theleas,  in  its  discretion,  allow  the  que*-  argument  nf  itt  eufficiency.  Harti  t. 
tion  of  the  iufficiency  ot  the  plea  to  ha  Cleveland  Block  Co.  (C.  C.  A.;  ISM)  ST 
arprued;  and  in  any  event  the  plea  aluill  C.  C.  A.  KT,  H.i  fpcl.  flSl. 
avail  the  party  putting  it  in  only  ho  >*  Ksrll  r.  Metropolitan  Ry.  On. 
far  ai  in  law  and  in  equity  the  facta  (IR<I8|  H7  Kt^.  6i»:  Matthews  0.  La- 
proven  ought  to  avail  him,  lance  etc,  Co,  (1880)  2  Fed.  238. 
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would  alwa;s  be  safe  for  him  to  forego  setting  a  defective  plea  dovn 
for  argument  on  ita  eufficiency,  with  the  expeotation  that  after  reply- 
ing and  going  to  trial  on  the  issue  raised  by  the  plea,  he  could  still 
liave  the  benefit  of  the  insufficiency  of  the  plea  even  if  the  facts  should 
be  found  against  him.  The  situation  that  then  arises  ia  essentially 
different  from  that  presented  on  the  ai^ument  of  the  plea;  and  it  can 
easily  be  peroeived  that  a  court  might  well  hold  a  plea  to  be  defective 
OD  argument  of  its  sufficiency,  which  yet  might  be  maintained  as  a 
good  defense  after  the  issue  of  fact  is  determined  in  favor  of  the 
plea.^  Thia  would  certainly  hold  as  to  all  formal  defects  and  objec- 
tions to  the  certainty  of  the  allegation.'* 

§  903.  Court  May  BefoM  to  Try  Issue  oa  Immateriil  Tlea. 

Under  the  law  as  it  now  is,  if  a  plea^  clearly  bad  in  substance,  is 
replied  to  and  proof  is  taken  on  this  issue,  the  court,  at  the  hearing 
on  the  plea,  may  in  its  discretion  refuse  to  examine  into  the  proof  on 
the  issue  raised  by  the  piea ;  for,  seeing  that  it  is  bad  in  substanoe 
and  therefore  insufficient  in  law,  a  finding  in  favor  of  the  defendant 
would  not  entitle  him  to  have  the  bill  dismissed.  Such  a  state  of 
facts  onoe  came  before  Blatchford,  Circuit  Judge,  and  he  observed : 
"  Even  though  the  facta  stated  in  this  plea  should  be  determined  for 
the  defendant,  the  proper  disposition  of  this  case  would  he  to  overrule 
the  plea  as  bad  in  substance;  therefore,  the  testimony  taken  on  the 
issue  need  not  be  examined.  The  plea  must  be  overruled  and,  under 
rule  84,  with  costs."  " 

S  801  When  Ploa  Avails  Defendant  u  Complete  Defana*. 

If  a  plea  that  has  been  found  true  on  the  trial  of  the  issue  of  fact 
appears  fully  to  meet  all  the  equities  of  the  bill  and  contains  in  fact 
and  Id  substance  a  good  defense  to  the  suit,  the  defendant  is  entitled 
to  judgment  and  the  bill  must  be  dismissed.  In  such  case  the  plea 
cu^t  in  law  and  equity  to  avail  the  defendant  as  a  complete  defense, 
and  accordingly  it  is  given  this  effect."  So,  if  a  plea  is  first  set 
down  for  argument  on  itsi  sufficiency  and  held  good  and  then  a  repli- 


objaotkiuble    tor    vaffoaneM    waii.    it  (ISSO)  2  Fed.  BSe,  236. 

eeenu,  where  no  exception  has  baen  tak-  )*  Horn    c.    Detroit    Dt7    Dodi    Oa 

en  to  Ita  lufBdeney,  be  malnUlned   on  (1893)    ISO  U.  S.  610,  37  h.  ed.   IIM; 

iMiM  and  proot,  provided  the  eridenM  Kejalt  v.  Greenhood  (ISM)  SS  C.  C.  A. 

■bould  be  guflieiently  clear  to  onre  the  i>7,    02    Fed.    040;    Birdsefe    V.   Hcilncr 

DncartaintT  of  the  plea.     See  Harti  V.  (1886)  27  Fed.  ^ 
Clerelavd  Bkwk  Co.  (18M)  ST  C,  0.  A. 
SS7,  M  Fed.  6S1. 

E<|.  Piao.  Vol.  I^-SS. 
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cation  is  put  in  and  on  proof  the  plea  is  found  to  be  true  in  point  of 
fact,  nothing  Temaine  to  be  done  but  to  dismiBs  the  bilL  The  defend- 
ant cannot  again  controvert  the  legal  aufficienc;  of  the  plea.*' 

There  are  many  decisions  made  subsequent  to  the  adoption  of 
equity  rule  33  which  announce  the  general  rule  as  still  prevailing  that 
if  a  plea  is  found  true  in  fact  the  hill  must  be  dismissed.'"  By  reply- 
ing to  a  plea,  the  plaintiff,  so  the  formula  runs,  denies  its  truth  but 
admits  its  sufficiency."  These  utterances  will  be  found  on  examina- 
tion to  contemplate  the  situation  where  the  plea  completely  meets  the 
case  stated  in  Uie  bilL 

Plea  Not  Supported  by  Proof. 
g  DM.  Effect  of  Finding  against  Flea — Original  Kiil«. 

The  question  next  arises  as  to  flie  disposition  of  the  cause  vdiere 
the  plea  is  found  to  be  false,  or  is  not  sustained  by  the  proof,  on  the 
trial  of  the  issue  of  fact  presented  by  the  plea.  Is  the  bill  to  be 
forthwith  sustained  and  a  decree  entered  in  favor  of  the  plaintiff  for 
the  relief  prayed,  or  is  the  defendant  who  haa  pleaded  the  false  or 
unsupported  plea  to  be  permitted  to  continue  his  defense  by  answering 
to  the  merit»i  There  can  be  no  doubt  as  to  the  original  rule  of  equity 
practice  applicable  here.  The  only  question  is  whether  equity  rule 
S4,  as  interpreted  by  the  supreme  court,  changes  that  practice.  By 
the  settled  rule  of  equity,  as  established  in  the  English  court  of  chan- 
cery and  followed  in  all  the  equity  courts  of  this  country  in  the 
absence  of  a  local  regulation  to  the  contrary,  the  defendant  who  has 
pleaded  a  plea  and  failed  to  substantiate  it  by  proof  at  the  hearing  is 
effectually  out  of  court,  and  a  decree  is  entered  in  favor  of  the  plain- 
tiff without  more  ado.  By  putting  in  a  plea  the  defendant  admits 
the  truth  of  the  allegations  of  the  bill  not  denied  by  the  plea,  and 
when  the  plea  is  found  false  or  is  unsupported  in  fact,  the  defendant's 
admission  becomes  conclusive,  with  the  result  that  tiie  suit  is  there- 
upon and  thereby  determined  against  him.  The  effect  is  substantially 
the  same  as  if  a  pro  confesao  were  entered.  Aa,  under  the  original 
rule  of  equity  practice,  the  defendant  was  entitled  to  a  dismissal  when 

(TEveleth  e.   Southern    Cal.  R.   Co.  33  Fed.  BO;  Jodm  v.  HUUb  (1000)   100 

(1903)     123    Fed.    836.      See    HKrti    v.  Fed.  3SS. 

Cleveland  (G.  C.  A.;  1899)  37  C.  C.  A.  »»  Burrell  e.  Hackle?  (ISSS)  SB  Fed. 

227,  95  Fed.  681.  833;  DanieU  v.  Benedict  (1899)  97  Fed. 

t^Mjera  v.  Dorr   (IB70)    13  Blatcbf.  367,   38   C.   C.   A.   592^   Mren  t.   Dorr 

22,  20;  Cottle  V.  Krementi    (ISSS)   2S  (1S70)    13  BUtcbl.  22,  Fed.  Cms.  No, 

Fed.   494;    Birdseye   v.   Heilner    (1885)  9,988 )  Qallagfaer  f.  Roberta  (180I8)  Fed, 

2B  Fed,  U7;  Korn  v,  Wiebuach  (1887)  Caa.  No.  6,19*. 
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his  plea  was  proved,  so  was  the  pkintiff  entitled  to  a  decree  when  the 
plea  was  disproved. 

Sewiedy  v.  Cremotll  (1870)  101  U.  S.  641,  2S  L.  ed.  lOTE:  A  creditors'  bill 
waa  Sl«d  ■gainst  ut  executor  and  deviaeee  seeking  to  subject  land  of  tbe  teetatnr 
to  the  psymeDt  of  a  debt  and  seeking  also  an  accounting  as  against  tbe  executor. 
Hie  defendants  pleaded  that  tbe  executor  had  sufficient  assets  to  satisfy  all 
claims.  After  replication  the  issue  was  tried,  and  the  plea  was  not  sustained. 
A  decree  was  entered  is  favor  of  the  plaintiff  as  on  a  judgment  pro  oonfetio. 
In  considering  the  effect  of  tbe  ffnding  on  the  issue  of  fact,  the  court  said:  "  If 
a  defendant  plead  a  false  i^ea,  and  it  be  so  found,  what  is  nert  to  be  done!  Is 
It  to  be  merely  overruled,  and  an  order  made  that  he  answer  further,  as  in  ease 
of  overruling  a  demurrer,  or  of  overruling  a  plea  for  insufllciencyl  This  Is  not 
the  usual  course.  Having  put  tbe  plaintiff  to  the  trouble  and  delay  of  an  isiue, 
the  defendant  cannot,  after  it  is  found  against  him,  claim  the  right  to  flle  an 
answer."  Again,  it  was  said:  "If  the  plea  is  found  to  be  false,  it  would  seem 
to  be  just  and  equitable  that  the  ease  should  stand  oh  if  the  defendant  bad  admit- 
ted the  allegations  of  the  plaintiff;  "  and  in  the  some  connection,  language  of 
Sir  Thomas  Pluromer  was  quoted:  "Upon  a  plea  found  false  the  plaintiff  is 
entitled  to  a  decree." 

It  is  to  be  observed  of  this  case  that  it  came  up  frun  a  court  of  the  District 
of  Columbia,  and  tbe  equity  rules  promnlgated  by  tbe  supreme  court  are  not 
effective  in  that  jurisdictioa.  Ctmsequantly,  tbe  discnsskm  in  this  ease  must  be 
construed  in  reference  to  the  general  principles  of  equity  practice  and  not  with 
reference  to  practice  in  the  drcuit  courts  under  tbe  equity  roles. 

g  906.  Effeot  of  Equity  Rule  84. 

In  the  following  cases  the  anpreme  coart  was  required  to  pass  on 
the  practice  to  be  followed  in  the  circnit  conrt  \^en  a  plea  is  tried 
on  the  issue  of  fact  and  disproved.  Here  the  effect  of  eqnity  rule  34 
is  involved. 

1.  farky  V.  Kittton  (1887)  120  U.  &  303,  SO  L.  ed.  084:  In  this  ease  three 
t^eas  were  filed.  One  merely  restated  some  faota  alli^ed  In  the  bill.  A  second 
plea  set  up  lade  of  notice  on  the  part  of  the  defendant  (who  claimed  as  a  hona  fide 
purchaser  for  value).  It  is  probable  that  this  plea  was  insufficient  In  law  and  con- 
sequently that  it  would  have  been  overruled  if  tbe  plaintiff  had  set  it  down  for 
argument;  but  the  court  did  not  decide  this  point.  The  third  plea  relied  solely 
on  matters  of  law  apparent  on  the  face  of  the  bill.  Tbe  plaintiff  replied  to  all 
three  pleas,  and  the  case  was  heard  on  pleas  and  proof.  The  first  plea  was 
admittedly  true,  but  it  preaeutoi  no  defense  and  was  disregarded.  The  second  plea 
was  found  to  be  false  in  fact.  The  third  plea  was  held  to  stato  matter  not 
available  by  plea  at  all.  Two  of  the  pleas  were  thus  adjudged  to  be  clearly  bad 
In  substance,  while  the  other  (the  second  plea]  was  found  to  be  untrue, oratleast 
not  proved.  The  supreme  court  held  that  the  pleas  should  be  overruled  and  that 
the  defendant  should  be  ordered  to  answer  the  bill.  So  far  as  the  opinion  In  this 
case  is  oonoemed,  the  law  w«s  not  stated  differontlf  fram  tha  prindples  ei^reaMd 
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in  Kennedy  v.  CrMwell,  Mpra,  yet  tbe  order  nude  wm  different,  for  in  the  Mrller 
MM  A  decree  w«8  entered  for  the  pUintiff  when  the  isaue  nused  bj  the  pie*  ms 
decided  Iguut  the  defendant,  while  in  the  present  cue  tha  defendant  ma 
nsaigned  to  answer  the  bill  under  equitjr  rule  34, 

2.  DoImIJ  o.  Dueh€r  Mfg.  Co.  [ISSS)  14&  U.  8.  316,  37  L.  ed.  74S:  BOl  in 
equity  for  injunction  Bgainst  the  Infringement  of  a  patent.  The  defendant  filed 
a  plea  Mtting  np  a  contract  whereby  the  equitable  title  to  the  patent  waa  Teated 
in  the  defendant.  The  plea  was  replied  to,  and  at  the  hearing  the  evidence  waa 
found  not  to  ropport  It.  The  [Jea  waa  overruled,  and  the  defendant  waa  ordered 
to  auwer  tlie  bllL 

§  907.  Dimudon  of  Thii  Rule. 

In  these  two  cases  the  coiirt  expressly  held,  though  without  dis- 
cuBsioD,  that  a  defendant  who  has  failed  on  the  trial  of  the  issue  made 
by  plea  and  replication  may  proceed  to  answer.  In  view  of  tite  fact 
that  the  supreme  court  did  not  feel  called  upon  to  give  the  reasona 
for  this  practice,  it  may  be  weU  here  to  examine  the  equity  rule  in 
question  to  ascertain  its  import  on  this  point.  It  will  be  noted  that 
rules  33  and  S4  are  cognate  rules.  Both  contemplate  the  disposition 
to  be  made  of  demurrers  and  pleas.  As  to  pleas,  rule  3S  provides 
that  they  may  be  set  down  for  ailment  or  may  be  tried  on 
the  issue  of  fact.  It  also  states  the  effect  to  be  given  to  the 
plea  when  it  is  found  to  be  true  in  fact.  As  to  the  effect  to  be  given 
to  the  plea  when  it  is  found  not  to  be  established  by  proof,  rule  33 
is  silent  That  matter  was  apparently  left  to  he  dealt  with  in  the  next 
rule.  Accordingly,  in  mle  34  we  find  this  language:  "Upon  the 
overruling  of  any  plea,  the  defendant  shall  be  assigned  to  answer  the 
bill."  In  the  technical  language  of  equity  practice,  "  overruling " 
a  plea  is  generally  understood  as  referring  to  the  overruling  of  a  plea 
on  argument  of  its  sufBciency,  and  not  as  referring  to  the  situation 
where  the  plea  is  disproved  and  overruled  for  that  reaeoo.  It  is, 
however,  probable  that  the  word  is  not  here  used  ii^  any  rach 
restricted  and  technical  sense.  Kale  34  apparently  applies  not  only  to 
the  hearing  of  demurrers  and  pleas  when  the  same  are  set  down  for 
argument,  but  also  to  the  bearing  of  pleas  on  the  issue  of  fact  If 
anything  else  were  intended,  it  would  have  been  easy  to  qualify  the 
word  "  hearing  "  by  limiting  it  to  "  hearing  on  argument"  Besides, 
if  the  mle  does  not  extend  to  a  bearing  on  the  issue  of  fact,  why 
should  the  expression  "  in  point  of  law  or  fact "  be  used  in  dealing 
with  the  question  of  costs !  The  interpretaticai  whereby  the  mle  is 
understood  to  apply  not  only  to  the  hearing  on  orgnmeut  but  also  to 
the  hearing  on  the  issue  of  fact,  brings  the  rule  into  hannony  with 
the  second  branch  of  mle  33  and  eetablisbes  a  principle  as  regards  the 
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overruling  of  a  plea  on  the  issue  of  fact  similar  to  that  stated  in  rule 
33  as  regards  the  austaining  of  the  plea  on  the  ieaun  of  fact.  That  is, 
the  original  principle  of  equity  practice  is  changed  as  to  both.  The 
plea  in  other  words  is  not  now  necessarily  conclusive  in  either  alterna- 
tive. If  the  defendant  prevails  on  the  issue  of  fact,  the  plea  avails 
bim  tinder  rule  83  only  so  far  as,  in  law  and  equity,  it  ought  to  avail 
him;  if  the  plaintiff  prevails  on  the  issue  of  fact,  the  defendant  is, 
under  rule  34,  permitted  to  answer.  This  is  the  reasoning  which 
clearly  onderliee  the  praetioe  sanctioned  in  those  two  oases  by  the 
supreme  court*"' 

§  908,  TTactioe  in  Cirouit  Conrts  and  Circuit  Coniti  of  Appeals, 

In  some  of  the  circuit  courts  a  practice  has  sometimes  been  fol- 
lowed ^"^  at  variance  with  that  indicated  as  correct  in  the  two  coses 
decided  in  the  supreme  court,  to  which  we  have  referred  above;  but 
the  circuit  courts  of  appeals  are  now  adhering  to  the  practice  followed 
by  the  supreme  court,  and  all  doubts  as  to  the  propriety  of  this  prac- 
tice ought  therefore  to  be  dismissed. 

1.  WMtmwlt  «.  Lihrars  Bttnau  (C.  0.  A.;  1902)  SS  C.  G.  A.  436, 118  Fed.  834: 
Ta  a  bill  to  enjoin  the  infringemeiit  of  Isttera  patent  for  an  invention,  the  defend- 
ant pleaded  prioritj  of  invention  bj  the  peraon  named  in  the  plea.  On  proof  the 
[riea  was  not  lustained.    lliereupon  an  answer  was   filed  without  leave  of  the 

10*  In  what  haa  heen  Bald  above  we  practice  tacitlj  followed  bj'  the  supreme 

bare  presented  the  conaidemtiims  that  court  in  tboae  two  cases  does  not  on- 

■upport  the  practice  followed  b^  the  su-  bodv  the  correct  view  of  the  rule. 

Kine  court  in  Farley  v.  Kittson  and  However,  in  considering  this  matter, 
Itell  c.  Dueber  Mfg.  Co.  When  the  It  must  be  remanbered  that  we  have 
full  consequences  of  this  practice  are  to  deal  with  the  Interpretation,  not  of 
considered.  It  murt  Hanetimee  appear  to  a  provision  In  any  conetitution  or  stat- 
be  wrong,  and  one  la  half  inohned  to  ute,  but  of  a  mere  rule  of  practice  pro- 
Insist  that  rule  34  was  not  intended  to  mulgated  by  the  supreme  court.  To 
apply  to  the  hearing  of  a  plea  on  the  subject  the  rule  to  too  rigorous  an  an- 
iaaue  of  fact  at  all.  The  difficulty  with  alysis  is  dearly  not  worth  while.  It  la 
that  rule  la  that  it  undertakes  to  form-  enough  tc  know  that  the  aupreme  court 
ulate  the  law  applicable  to  the  over-  has  taken  a  particular  view  of  its  appll- 
ruling  of  both  d«nurrers  and  pleas  in  cation.  No  practitioner,  we  auppoae, 
the  same  proposition.  Answering  to  the  need  have  any  feara  about  following  the 
bill  follows  as  a  necessary  consequence  practice  indicated  in  those  cases,  tor  w« 
from  the  overruling  of  a  demurrer  and  apprehend  thnt  the  court  would  not  be- 
from  the  overnilinK  of  a  plea  on  ar^-  traf  a  confidence  engendered  by  its  own 
ment,  but  not,  under  formally  accepted  practice  under  its  o«ti  rules.  If  the 
doctrine,  from  the  overruling  of  a  plea  practice  should  prove  undesirable  it  will 
on  the  trial  of  the  issue.  Evidently,  be-  be  very  easy  for  the  court  to  pranul- 
fore   the  rule  should  be  eonstmed  to  gate  a  clearer  rule, 

change   the   law   on   thia   latter   point,  lai  Earll  p.  Metropolitan   St.  R.  Co. 

its  laiigiiage  abonld  be  so  clear  as  to  (1808)  ST  Fed.  628;  Vaenum  Oil  Co.  c. 

exclude  doubt     But  such  is  not  here  Eagle  Oil  Co.  (1907)  104  Fed.  867;  Elgin 

the  ease.    Consequently  it  might  appear,  Wind  Power  etc.  Co.  v.  Niohola  (13M> 

upon  full  analysis  of  the  rule,  thai  tbe  12  C  0.  A.  S78,  06  Fed,  215. 
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court  being  flnt  obUiiwd.  Tb«  plaintiff  moved  to  strike.  The  motion  wu  orer- 
ruled,  ftDd  wi  order  was  made  that  the  answer  be  allowed  to  atand.  This  order 
had  the  same  effect  bj  retroaction  as  though  the  answer  had  been  originall;  filed 
by  special  leave.  On  appeal  it  was  held  that  the  circuit  court  was  right  in  allow- 
ing the  defendant  to  answer.  The  opinion  in  this  case  contains  the  flrit  terioas 
attempt  to  settle  the  question  in  the  light  of  the  authorities.  i*t 

2.  Hartg  v.  CUtveland  (C.  C.  A.;  1890)  37  C.  C.  A.  227,  QS  Fed.  68Ii  Bill  to 
restrain  infringement  of  a  patent.  The  defendant  pleaded  a  special  eontract  set- 
ting up  an  equitable  title  to  the  patent.  The  plea  was  argued  on  its  sufficiency 
and  was  adjudged  bad.  The  defendant  then  amended.  As  so  amended  the  plea 
was  held  good.  The  plaintiff  then  filed  a  replioatlm,  and,  on  issue  tried,  the  plra 
was  sustained  by  tiie  circuit  court.  The  bill  was  ordered  dismisaed.  On  appeal 
no  error  was  assigned  upon  the  ruling  of  the  court  in  sustaining  the  amended  plea 
as  sufficient  In  law.  It  was  aecordingly  held  that  the  question  of  the  sufficiency 
of  the  plea  was  not  before  the  court.  But  on  the  question  of  the  sufficiency  of 
the  proof  to  sustain  the  plea,  the  decision  was  reversed  and  the  ease  remanded 
with  instiuctions  that  the  defendant  be  ordered  to  answer. 

g  909.  Folior  of  Bnle. 

It  might  seem  that  a  practice  permitting  a  defendant  whose  plea  is 
disproved  to  go  on  and  answer  operates  with  hardship  on  the  plaintiff. 
Under  rule  33,  a.  plea  that  is  proved  avails  the  defendant  as  far  as  "  in 
law  and  equity  "  it  ought  to  avail  him.  There  is  no  analogous  saving 
provision  in  regard  to  a  plea  that  is  disproved.  The  defendant  has 
an  absolute  right  to  answer;  and  the  plaintiff,  so  far  as  the  express 
provisions  of  the  rule  go,  gets  no  benefit  from  the  finding  against 
the  plea.  At  this  point,  however,  an  unwritten  rule  of  equity 
practice  operates  in  favor  of  the  plaintiff,  and  this  does  in  fact 
secure  to  the  plaintiff  all  the  benefit  that  in  law  and  equity  ought  to 
accrue  to  bim  from  the  overruling  of  the  plea  on  the  issue  of  fact 
I'he  rule  referred  to  is  this,  namely,  that  a  defendant  whose  plea  has 
been  found  to  be  unsustained  by  the  proof  cannot  again  rely  in  his 
answer  on  the  some  matter  that  has  been  unsuccessfully  urged  in  the 
plea.'**^  The  adverse  finding  on  the  plea  effectually  eliminates  the 
issue  contained  in  it  from  the  suit ;  and  at  the  final  hearing  on  the 
merits  a  decree  will  be  entered  in  favor  of  the  plaintiff  (provided 
always  the  equity  of  his  case  is  primarily  established),  unless  the 
defendant  makes  out  an  independent  meritorious  defense  other  than 
that  contained  in  bis  plea. 

'    1*1  After  the  overruling  of  a  plea  in  the  point  arose  in  &  very  awlnrard  way, 

abatement  to  the  jurisdiction  embodied  and   the  case  is  of   little  value  as  au- 

in  an  nnswer  and  separately  tried  on  the  thoritj.      But    the    point    indicated    is 

issue  of  fact,  tlie  defcmlant  has  a  rifjlit  good  law,  even  apart  frcmi  the  decision 

to  be  permitted  to  defend  on  the  mpritH.  referrpd  to. 

Reavin   r.    Reavis    (1900)    101    Fed.    19.  lO)  Pentlarge  V.  PentUrg«   (1884)    32 

Such  Is  the  effect  of  this  decision,  but  Fed.  412. 
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Tbe  real  objection  to  the  practice  of  allowing  the  defendant  to 
answer  after  his  plea  iB  disproved,  and  the  real  hardship  thereby 
imposed  on  the  plaintiff  under  this  practice,,  are  foond  in  the  fact 
that  the  cause  is  hereby  tried  piecemeaL  This  objection  can  be  urged 
with  equal  force  against  the  practice  (resulting  from  rule  33) 
whereby  a  defendant  must  sometimes  proceed  to  answer  though  the 
issue  on  the  plea  is  found  in  his  favor.  Ko  doubt,  in  both  situations, 
the  ends  of  justice  are  better  promoted  by  the  modem  practice  than 
by  that  which  formerly  prevailed. 

§  BIO.  Right  of  Flaintifl  to  Insist  on  SiMorery. 

What  has  been  said  in  the  last  few  sections  is  concerned  with  the 
right  of  the  defendant  to  answer  after  his  plea  has  been  overruled. 
The  right  of  the  plaintiff  to  insist  on  an  answer,  in  ease  the  defendant 
does  not  wish  to  answer,  has  not  been  discussed.  But  of  course  this 
iwint  is  clear.  If  the  bill  seeks  a  discovery — and  this  is  the  only 
place  where  the  plaintiff  could  wish  to  insist  on  an  answer — ^the 
defendant  will  be  ordered  to  answer,  or  to  be  examined  on  the  intei^ 
rogatories.  This  is  the  plaintiff's  right,  and  he  may  undoubtedly 
insist  on  it'"*  If  this  were  not  the  law,  a  defendant  could  always 
escape  from  the  necessity  of  giving  discovery  by  putting  in  a  false 
plea.    This,  of  course,  is  not  permitted. 

g  811  Fro  Confeuo  Hot  Ferminible  ou  Flea  Interpoaed  for  Delay. 

A  suggestion  is  to  be  found  in  one  case  to  the  effect  that  if  the 
issue  of  fact  is  found  against  the  defendant,  and  the  court  is  of  the' 
opinion  that  the  plea  was  interposed  vexatiously  and  for  purposes  of 
delay,  the  court  can  for  that  reason  refuse  to  permit  the  defendant  to 
proceed  to  answer  and  may  order  a  pro  eonfeaso  to  be  taken  against 
him.'"  This  proceeds  from  a  misinterpretation  of  equity  rule  34. 
The  pro  confesso  allowed  by  that  rule  is  the  one  that  is  taken  when  a 
defendant  is  assigned  to  answer  but  refuses  to  do  so.  By  the  same 
rule  the  costs  of  the  cause  up  to  that  time  can  be  assessed  against  the 
defendant,  if  the  court  thinks  his  plea  vexatious,  but  no  other  penalty 
in  imposed  on  this  account 

g  818.  Desirability  of  ITiiag  Fleas  in  Equity  Fraetiee. 

A  conclusion  of  some  practical  importance  in  r^ard  to  the  use  of 
the  plea  as  a  mode  of  defense  under  the  system  of  practice  prevailing 

iMKennedr  n.  Cmw«n   <lSTfl)    101        i«b  Am^ricui  etc  Co.  o.  Leeds  [19(W> 
U.  B.  644,  26  L.  ed.  lOTfi;  WMtervelt  e.    140  Fed.  981. 
Libnry  Bureau  (C.  C.  A.;  1902)  55  C. 
C.  A.  436, 118  Fed.  824. 
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io  the  federal  conrts  ie  this :  Inatead  of  being  an  instrumeRt  highly 
dazkgeroua  to  the  defendant,  the  plea  hae  become  a  verj  safe  and  even 
desirable  mode  of  defense  from  the  point  of  view  of  the  defense. 
Under  the  former  practice  there  vaa  an  appreciable  danger  that  a 
defendant  who  resorted  to  a  plea  mi^t  get  seriouslj  hurt,  for  bj 
resorting  to  the  plea  he  staked  all  on  his  ability  to  establish  the  plea. 
Under  the  present  practice,  he  may  well  be  anxious  to  reacrt  to  a  plea 
on  erery  proper  oocasion ;  for,  as  we  hare  seen,  if  the  plea  is  tried  on 
the  issue  of  fact  and  found  true,  it  avails  the  defendant  as  far  as  in 
law  and  equity  it  ou^t  to  avail  him,  entitling  him  perchance  to  a 
diamiseal  of  the  bill;  while  if  the  plea  is  not  so  established,  the 
defendant  ia  entitled  to  anawer  the  bill  and  set  up  other  defenaee. 

§  813.  Beserrinff  Benefit  of  Fie*  to  Piul  Ettrlnf . 

Another  practical  observation  may  be  made  in  regard  to  the  atti- 
tude that  a  court  should  assume  in  disposi^  of  pleas.  Evidently,  as 
pleas  are  now  less  conclusive  than  they  used  to  be,  the  court  should 
be  less  inclined  to  use  up  its  time  in  working  out  the  problems  pre- 
sented by  them.  If  there  is  any  doubt  about  the  efficacy  and  conclu- 
siveness of  the  issue  raised  by  the  plea,  or  any  doubt  as  to  its  merit 
the  court  may  very  well  pass  the  matter  on  to  the  final  hearing.  This 
is  done  by  an  order  overruling  the  plea  and  allowing  the  defendant  to 
incorporate  the  pica  in  his  answer,  by  an  order  reserving  the  benefit 
of  the  plea  to  the  final  hearing,  or  by  an  order  allowing  the  plea  to 
stand  for  an  answer.  Orders  like  these  can  be  most  appropriately 
made  when  the  plea  comes  before  the  court  on  argument  of  its  suffi- 
ciency. Consequently  the  plaintiff's  solicitor  should  always,  where 
the  effectiveness  of  the  plea  is  at  all  questionable,  set  it  down  for 
argument  without  fail,  in  order  to  give  the  court  timely  opportunity 
either  to  overrule  the  plea  or  to  pass  it  to  the  final  hearing. 

Pleaa  of  Former  Suit  Peruiing  and  Former  Adjudication. 
%  914.  Armament  of  Snffloleney. 

The  practice  in  regard  to  the  disposition  of  the  pleas  of  former 
suit  pending  and  former  adjudication  is  somewhat  peculiar  and 
requires  passing  notica  If  such  a  plea  is  put  in,  the  plaintiff  may  set 
it  for  argument,  if  he  thinks  it  to  be  insufficient  in  law,  the  same 
as  he  would  any  other  plea."" 

ii>*Oreen  t).  Boftue   (1899)    1S8  U.  S.  80  Fed.  4)7;  Mitt  Eq.  Pi.   (Tyler'i  ad.) 
478,  39  L.  ed.  1061;  Zimmerman  v.  So  393. 
Belle  (C.  0.  A.;  1897)  26  C.  C.  A.  618,       In  cue  the  plea  ta  aet  for  uinnieiit. 
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§  815.  Bflferenee  to  Aioertaiii  Inth  of  Flea. 

On  the  other  band,  if  the  plea  is  good  in  anbstaocc,  and  the  plain- 
tiff wisheB  to  question  the  fact  of  the  existeiiGe  of  the  record  set 
forth  in  the  plea  or  the  pendency  of  the  suit  referred  to  therein,  he 
ra&j  at  once  ask  the  court  for  a  reference  to  the  maeter  to  inquire 
into  the  exietenee  and  identity  of  the  record.'*** 

It  is  needless  to  suggest  ih&t  the  matter  of  referring  a  plea  of 
former  suit  pending  or  former  adjudication  is  entirely  within  the 
discretion  of  the  court ;  and  unless  a  court  has  a  standing  master  to 
whom  the  reference  can  be  immediately  taken,  or  unless  the  issuea 
are  quite  complicated,  the  practice  has  nothing  much  to  commend  it. 
On  such  a  reference  the  identity  of  the  parties  and  the  identity  of 
the  respective  causes  of  action  are  properly  included  in  the  refer- 
ence.'"^ But  it  is  not  vithin  the  legitimate  scope  of  the  reference 
to  have  the  master  pass  on  questions  of  inference  from  the  record. 

Bmma  Bihier  Mining  Co.  «.  Snma  etc  Co.  (ISSO)  1  Fed.  39:  Fonner  jnd^r- 
nifliita  were  pleaded  in  bftr.  The  plaintiff  moved  for  a  reference  to  the  nuuter  to 
take  proof  of  the  truth  of  the  plcM.  An  order  niti  ma  entered,  referring  It  to 
the  muter  to  aaoertafn  and  report  as  to  the  truth  of  the  exiitence  of  reeorda  oo^ 
mponding  with  those  set  forth  in  the  pleas,  and  directing  the  master  to  retnni 
copies  of  such  records;  but  the  order,  bj  its  terms,  was  not  to  beoMUs  effective 
if  the  plaintiff  shonld  himself,  within  ten  days,  produce  copies  of  the  desired 
recorda. 

The  motion  for  the  reference  was  reeist«d  on  the  ground  that  equit;  rules  33  to 
38,  inclusire,  contemplate  and  require  that  when  a  plea  is  flied  the  defendant  shall 
either  talM  issue  or  set  it  down  for  argument,  and  that,  bj  implication,  the  English 
(iractice  of  referring  a  plea  of  this  kind  to  the  master  is  abolished.  The  objection 
was  overruled;  first,  because  the  practice  in  question  ii  one  that  is  sometimes 
calculated  to  expedite  the  cause  and  facilitate  the  argument  of  the  same  on  its 
merits;  secondlj,  because  such  a  reference  is  not  Inconsistent  with  the  eqtiit;^ 
ntles,  being  merely  a  preliminary  step;  thirdly,  because  equity  rule  90  exprtaaly 
adopts  the  English  chancery  practice,  so  far  as  the  same  Is  applicable,  on  paints 
not  coTHTod  by  our  own  equity  rules. 

§  916.  Fonner  Suit  PendiI^:  in  State  Conrt. 

Ilie  pendency  of  a  prior  suit  in  a  state  court  snpplles  no  valid 
objection  to  the  maintenance  of  another  suit  in  a  federal  court 

eonld  the  court,  of  its  own  motion  or  Silver   Mining   Co.    V.    Emma   etc.   Co. 

on  a  suggestion  from   the  plaintiff,  re-  11880)   1  Fed.  39,  42;  Phelps  V.  Elliott 

quire  the  defendant,  before  the  plea  is  (1BS6)  SS  Fed.  SfU. 
argued,  to  produce  a  copy  of  the  record        i<"  Mitt.  Eq,  PI,   (Tyler's  ed.)  SW. 
relied  on  by  himT   There  are  dicta  to  the       >**  John  D.  Park  &  Sons  Co.  o.  Bruen 

effect  that  the  oonrt  may  do  so.    Emma  ( I9M)  133  Fed.  807. 
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between  the  same  parties  concerning  the  some  Bubject-matter."" 
Henoe  wliere  the  plea  sets  up  the  pendency  of  such  a  suit,  the  plea  is 
insufficient,  and  reference  will  not  be  ordered. 

But  the  federal  court,  if  it  sees  &t  to  do  so,  may,  as  a  matter  of 
comity,  suspend  proceedings  in  the  suit  until  that  already  instituted 
in  the  state  court  is  disposed  of,  after  which  the  federal  court  pro- 
ceeds in  the  Ug^t  of  the  adjudication  made  by  the  state  court"" 
After  the  determination  of  the  cause  in  the  state  court,  the  defendant 
in  the  federal  suit  will,  no  doubt,  be  granted  leave  to  plead ;  and  be 
can  then  set  up  the  judgment  of  the  state  court  by  a  plea  in  bar. 

i«*8tant«i9.  AnbKT  (1877)  S3U.  a  Fed.  373,  374;  fihort  t>.  Hepbnrn  (ISM) 

SiS,  6M,  23  L.  ad.  983;  Gordon  C.  Oil-  &1  C.  C.  A.  2S2,  7S  Fed.  113;  Rodgen  v. 

foil   <187»)  M  U.  &  168,  178,  2S  L.  ed.  Pitt  (1899)  90  Fed.  BttB,  677;  W»dlei^ 

383,  38S;   Latluum   r.  Clwfce    (1881)    7  c.  Veuie  (1838)  3  Siuun.  ISG,  Fed.  Cms. 

Fed.  520,  B£3i  BbATOtt  v.  Hill  (1884)  tS  No.  17,031;  White  v.  WhitnMn  (1853)  1 

Fed.   28,  M;    Beekmao  c.  RAilr<»d  Co.  Curt.  C.  &  494,  Fed.  Cm.  No.  17,581. 
(1B88)  30  Fed.  3,  10;  Pieroe  ■>.  Feagani        ii«  Foley  e.  Hartley    (1S96)    72  Fed. 

(1889)    39   Fed.   5S7,   588;    Bawitser   0.  570,  671;  Zimmennui  v.  Bo  Relle  (1897) 

Wjratt    (1889)    40  Fed.  809,  610;   M>r-  25  a  C.  A.  518,  80  Fed.  417;  Hughes  e. 

■hall  r.  Otto    (1803)    59  Fed.  249,  2SZ;  Qreen    (1898)    28  C.  C.  A.  537,  84  Fed. 

Wiloox  ft  Qibb*  Ouuo  Co.   c.   Phtsnis  833,  835;  RjTAn  v.  lUilnnd  Co.    (1898) 

Iiu.   Co.    (1894)    61    Fed.   199;    Gil?  of  89  Fed.  397,  408;  Rodgen  c  Pitt  (1899) 

North  Miuk^on  v.  Clark   (1894)   10  C.  90  Fed.  008,  071;  Bunker  Hill  ft  Sulli- 

C.  A.  581,  62  Fed.  094,  008;  Woodburr  van  etc.  Co.  e.  Shoahone  etc  Co.  (1801) 

o.  RaUroad  Co.  (1896)  72  Fed.  371,  374;  47  C.  C.  A.  200,  109  Fed.  504,  SOS. 
Fint  Nat  Baak  e.  Duel  Co.   (1890)  74 
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928.  Sorta  of  Dennrrera. 

930.  Demuirer  to  JnrladietfaL 

931.  Demurrer  to  Peiaoa. 

932.  Demnrrer  to  Form  of  BUI. 

933.  Demnrrer  to  Subetaaea  of  BlU. 

Qtneral  and  Bpeeial  Jawwriwfc 
034.    Oaneral  Dtntnrrer. 
930.    SpeeUl  Demnrrer. 
BS6.    Wban  Spadal  Donnrrer  Neemiaiy. 
9S7.    DedraUU^  of  Donurring  to  Whole  BUL 

OennirriHjr  On  TMmt. 
038.    Nature  <rf  Demnrrer  Ore  femw. 

939.  Beopa  of  Demnrrer  On  JWwt. 

940.  Demnrrer  Ore  Tnuu  to  Pftrt  of  BUI. 

Orawtd*  of  D«mumr. 

041.  Spedfk  Oronnds  of  Demnrrar. 

042.  Demurrer  Betting  on  Statute  of  Umltatloaa. 
943.    Demnrrer  tm  Lftdiea  In  Bringing  Suit. 

044.    Detect*  of  Form  Walfed  b;  Failure  to  Demur. 
&55 
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Boope  and  Effect  of  Demumn. 

I  M5.  When  Demuirer  to  Wbol«  BUI  Orerrnled. 

D4«.  Dmurrer  B«l  in  Pkrt  Wholly  B*d. 

947.  Formal  Iir^uUritin  Not  AvaiUbk  oa  General  Dannrrer. 

H8.  tkopc  o(  Special  DetnUTrer. 

Mi.  VncMoa  Required  in  SpeeUI  Demnrrer. 

950.  No  Special  Demurrer  to  Prayer  for  Estraordinar]'  Belief. 

Pormatitiet  Incident  lo  i)emiirT>fif . 

951.  Form  of  Demurrer. 

DS2.  Language  of  Demurrer  to  Be  Direct  and  C 

863,  Prayer  of  Demurrer. 

0(4.  Signature,  Certificate,  and  Affidavit. 

95a.  Want  of  Certificate  and  Affidavit 

066.  Defect  Waived  by  Arguing  Demurrer. 

•67.  Filing  Demurrer. 

065.  Time  to  Demur. 

059.  Extension  of  Time  for  Demurring. 

060.  Dtmnrrer  after  Fle»  ar  Anaver  Filed. 

Argument  of  Demumr. 

981.  BetUng  Demurrer  for  Argnment, 

902.  Waiving  Benefit  of  Dramrrer. 

063.  Dlapoaing  of  Demurrei^>Jndioial  t 

064.  Reserving  Demurrer  to  Final  Hearing, 
0H6.  CerUlnty  of  Bill  aa  Affeoting  Diipodtini  of  I 

066.  Plaintiff'!  Right  to  Amend  Where  Demurrer  Suatalued. 

067.  Discretion  of  Court. 

008.  AnBwer  after  Demurrer  Overruled. 

069.  Coata  and  Terms. 

070.  Order  SuaUIning  Demurrer  to  Part  of  Bill. 

071.  Defendant's   Election   to   Stand   on  Demurrer. 

072.  Concluaiveneea  ot  laiiw  Prwentad  by  Dtmumr. 

Nature  and  Function  of  Pemunw. 

§  817.  Semvmr  Liu  to  Bill  Only, 

Tbe  freat  faultfinder  in  equity  pleadinj^  as  in  proceedings  at  oom- 
tnon  law,  is  tbe  demurrer,  though  this  instrument  does  not  find  so 
wide  a  use  in  equity  as  at  common  lav.  In  legal  proceedings  the 
demurrer  is  adapted  to  the  purpose  oi  learcliing  out  delects  in  any 
pleading  of  the  series ;  in  equity  it  is  used  exduaively  to  point  out 
defects  in  respect  to  the  allegations  of  the  bill.  Legal  defects  in  the 
allegations  of  the  answer  and  plea  are,  as  we  hare  seen,  tested  by 
other  means.  Demurrers  to  tbe  evidence  are  also  unknown  to  equity 
practice,* 

1  BUckbnro  v.  BUnnard  (1848)   FM.   Caa.  No,  1,468, 
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A  demurrer  lies,  of  coorae,  to  a  crosa  bill,  ameoded  bill,  or  supple- 
mental  bill,  to  the  Biime  exteut  as  to  the  ori^ual  bill,  and  Bubjeot  to 
the  same  general  principles. 

g  918.  DemuTcr  SeaoltH  First  Defective  Flesding. 

A  demnrrer  at  common  law  ia  said  to  be  a  genera]  faultfinder,  and 
it  ia  a  well-eBtablished  principle  of  common-law  pleading  that  a 
demurrer  interposed  at  any  stage  in  the  series  of  pleadings  reaches 
back  to  the  first  error  of  pleading  and  necessitates  the  giving  of  judg- 
ment against  the  partj  who  put  in  the  first  defective  pleading,  even 
though  that  party  should  be  the  demurrant  himself.  It  is  sometimes 
said  that  this  rule  is  applicable  in  equity  pleading.*  This  ia  not 
exactly  true,  however.  The  series  of  pleadings  in  equity  always  ter- 
minates with  the  formal  replication  to  the  plea  or  demurrer;  and 
demurrers  are  properly  used  only  in  connection  with  the  bill.  It 
follows  that  there  is  no  room  in  equity  pleading  for  the  operation  of 
the  rule  that  the  demurrer  reaches  back  to  the  first  fault.  In  equity  a 
demurrer  can  prevail  only  on  a  defect  in  that  pleading  (the  bill)  to 
which  the  demurrer  is  directed.  Of  course,  if  the  demurrer  is  ill^ti- 
mately  used  to  a  plea  or  answer,  then  the  rule  may  conceivably  come 
into  operation. 

§  819.  Offloe  of  Oemiizrer. 

The  demurrer  testa  the  sufficiency  of  the  bill  in  point  of  law.  It  is 
"  an  objection  made  by  one  party  to  his  opponent's  pleading,  all^ug 
that  he  ought  not  to  answer  it,  for  some  defect  of  law  in  Uie  plead- 
ing." *  Where  the  bill  shows  on  its  face  that  it  is  not  maintainable, 
the  defendant  ought  to  demur;  and  it  ia  bad  pleading  to  put  in  a 
plea  or  answer  to  such  a  bilL  This  point  ia  rudimentary  and  is  con- 
stantly aasomed  in  the  decisions,  though  seldom  expressly  enunci- 
ated* 

§  980.  Oenettl  Prindple  OoTeraing  Uie  of  Deomim. 

Any  defect  apparent  on  the  face  of  the  bill  or  diown  by  any 
exhibit,  which  defect  is  in  law  sufficient  to  disentitle  the  plaintiff  to 
an  answer  or  which  shows  that  he  ought  not  to  have  all  the  relief 

tSM  United  Stat««  t).  Pentlta  (1900)        *  FmW  v.  Elttwm  (1887)  120  U.  8. 
M    Fed.    018,    624;    Beard    c.    Bowler  316, 30  L.  ed.  089, 
(1806)  Fed.  Caa.  No.  1,180. 

iTjler  V.  Hand  (1849}  T  How.  081, 
12  L.  ed.  827.  -^  - 
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pnyed  for  or  some  part  of  it,  affords  ground  for  a  demurrer.  The 
defect  may  go  to  the  whole  bill  and  vitiate  the  entire  cause,  or  it  ma; 
infect  oulj  a  part  of  it  In  every  case  the  practical  effect  of  the 
demnrr^,  if  Bostained,  is  to  preclnde  the  plaintiff  from  maintaining 
his  bill  or  from  insisting  on  the  nutter  to  which  the  demurrer  is 
directed.  Hie  nature  and  function  of  &e  demurrer  to  tlie  bill  in 
equity  was  long  ago  stated  by  Mr.  Mitford  (afterwards  Lord  Bedee- 
dale)  in  language  so  precise  and  accurate  that  it  has  been  judicially 
quoted  and  adopted  many  times.    We  accordingly  reproduce  it  here. 

HItford,  Equity  PlMdingt  ( Tyler's  ed.)  203:  "Whenever  %nj  ground  of 
defoue  is  appcKiit  on  the  bill  itoelf,  either  from  nutter  contained  in  it,  or  from 
defect  in  ita  fiune,  or  in  the  c«ae  nuule  by  it,  the  proper  mode  of  defenae  ia  b/ 
demurrer.  A  demurrer  ie  mn  allegatiMi  of  «  defendant,  which,  admittii^  the 
mattere  of  fact  alleged  by  the  bill  to  be  true,  shows  that  aa  they  are  therein  act 
forth  they  are  inaufiteient  for  the  plaintiA  to  proceed  upon  or  to  oblige  the  defmd- 
ant  to  answer;  or  that  for  aome  re^aon  apparent  on  the  face  of  a  bill,  or  becauae 
of  the  omission  of  iwne  matter  which  ought  to  be  contained  therein,  or  for  want 
of  some  circumstance  which  ought  to  be  attendant  thereon,  the  defendant  ouf^t 
not  to  he  compelled  to  answer.  It  therefore  demands  the  judgment  of  the  eonrt 
whether  the  defendant  shall  be  oompelled  to  make  answer  to  the  plaintiff's  bill, 
or  to  some  oertaiu  part  thereof.  The  causes  of  demurrer  are  merely  upon  matter 
In  the  bill,  or  upon  the  omission  of  matter  which  ought  to  be  therein  or  attendant 
thereon;  and  not  upon  any  foreign  matter  alleged  by  the  defendant.  The  prin- 
cipal ends  of  a  demurrer  are,  to  avoid  a,  discovery  which  may  be  prejudicial  to  the 
defendant,  to  cover  a  defective  title,  or  to  prevent  unnecessary  expense.  If  no 
one  of  these  ends  is  obtained,  there  is  little  use  in  a  demurrer.  For,  in 
general,  if  a  demurrer  would  hold  to  the  bill,  the  court,  though  the  defendant 
answers,  will  not  grant  relief  upon  hearing  the  cause.  There  have  been,  however, 
casta  in  which  the  court  has  given  relief  upon  hearing,  though  a  demurrer  to  ths 
relief  would  probably  have  been  allowed.    But  the  eases  are  rare." 

§  881.  Demurer  Must  Be  Based  on  XaUer  of  Beoord. 

The  demurrer,  it  will  be  noted,  must  be  based  ezclusirety  on  mat- 
ter apparent  on  the  face  of  the  bill.  The  objection  must  be  directed 
to  matter  in  the  bill  or  to  the  omission  of  matter  that  should  be 
inserted.  Matter  dehors  the  bill  is  not  to  be  considered  by  the  court 
in  passing  on  the  demurrer.  In  passing  on  a  question  raised  by 
demurrer,  reference  cannot  be  had  to  a  document  filed  with  the 
papers,  but  not  incorporated  in  the  bill  as  an  exhibit" 

Even  with  the  consent  of  counsel,  a  court  cannot,  on  demurrer, 
properly  consider  facts  not  stated  in  the  bill;'  but,  of  course,  by 

•  Partes  e.  Thmnas    i 

769, 
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Btipuktion  new  matter  can  be  incorporated  in  the  bill  or  be  treated 
as  being  incorporated  therein,  and  when  this  is  done  such  matter  ma; 
be  considered  on  demurrer.  Exhibita  t«  the  bill  are  part  of  the  bill 
if  they  are  properly  referred  to  and  thereby  incorporated  in  it' 

Paoi/h  eto.  R.  Co.  v.  UiuowH  Pac.  By.  (1S84)  111  U.  B.  SOfi,  88  t.  ed.  498:  In 
an  original  bill  to  inipeftch  a.  decree  for  frkud,  ui  effort  was  made  to  Induce  the 
court,  in  deciding  a  demurrer,  to  refer  to  the  reoord  io  the  case  in  which  the 
decr«e  in  queition  was  rendered.  That  record  waa  not  made  a  part  of  the  biU, 
though  the  plaintiff  did  in  hia  bill  ask  "  liberfy  "  to  refer  to  that  record.  It  waa 
held  that  the  matter  could  not  be  used. 

§  928.  Bpealdng  Semnmr. 

A  speaking  demurrer  is  one  that  seeks  to  import  into  the  reoord 
matter  not  stated  in  the  bill  and  to  have  the  bill  dismiased  because  of 
the  matter  bo  brought  in.  Such  a  demurrer  is  bad.  Extrinsic  facta 
can  be  made  available  only  by  plea  or  answer.^ 

1.  O'Bhaugiieai]/  «.  Hwnea  (1904)  ISg  Fed.  9H:  A  bill  wm  OM  againat  a 
husband  and  hia  wife  to  enforce  liabili^  arising  out  of  a  oertaln  obligation  of 
iadebtedneaa,  and  for  the  adjuatment  of  otlier  equities.  The  bill  did  not  allege, 
nor  did  tlie  obligation  show  od  ita  (ace,  that  the  wife  signed  as  a  surety  for  her 
huaband;  but  for  aught  that  appeared  in  either,  the  husband  and  wife  were  both 
prindpkls.  A  demurrer  waa  interpoaed  which  assumed  tliat  the  wife  was  a  surety 
for  the  huaband.  It  waa  held  that  this  was  a  speaking  demurrer,  and  It  was 
accordingly  overruled. 

2.  Biehardim  v.  Lorw  (C.  C.  A.;  1B99)  ]  3S  C.  C.  A.  301,  &4  Fed.  376:  A  bill 
was  fUed  to  impeach  a  former  decree;  and  the  suit  was  ancillary  to  the  former 
suit,  in  the  aenae  that  the  court  had  jurisdiction  without  regard  to  the  ritiaen. 
ship  of  the  pariiea  to  the  new  proceeding.  The  proceedings  in  the  former  snit 
were  not  made  a  part  of  the  bill.  It  was  held  that  on  demurrer  the  court  could 
not  look  to  that  record,  and  that  any  references  in  the  demurrer  to  such  former 
[H'oceedings  could  not  incorporate  than  in  the  suit,  for  tliat  would  make  the 
demurrer  bad  as  a  speaking  demurrer. 

g  988.  Eztriniio  ICatter  in  Semnrrer  Treated  ai  Snrplntage. 

Though  the  statement  of  new  or  extrinsic  facts  in  a  demurrer 
turns  it  into  a  speaking  demurrer  and  thereby  renders  it  objet^ 

T  Ulman  v.  lawer  (lS9fi)  ft7  Fed.  080,  because  it  stated  facta  Bot  eoBtiJoed 
982.  in  the  bill,  could  be  ti«ated  as  a  com- 

■  Stewart  t>.  Maaterson  (1S8S)  181  U.  bined  danurrer  and  plea, — a  demurrer 
S.  ISl,  33  L.  ed.  114;  Lamb  v.  Starr  in  so  far  aa  it  challenged  the  legal  mf- 
(ISeS)  Fed.  Caa.  No.  6^021;  Nicholas  v.  ficieucy  of  the  facta  sUted  In  tlw  bill 
Hturay   (1878)  Fed.  Caa.  No.  10,223.       and  a  special  plea  in  so  far  as  It  set  up 

In  a  case  rendered  somewhat  peculiar   tacts  in  avoidance  extrinaie  to  th«  mat- 
by  the  bad  pleading  displayed,  it  waa   ter  of  btlL     United  SUtaa  ff.  Peralta 
held  that  a  particular  ple«dinK,  styled    (1900)  90  Pe4.  019> 
demorrer,  wbioti  wm  baa  aa  a  dsatnrrar 
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tionable,  euoh  matter  ia  sometimes  ignored  as  itirpIuBage  in  oonsidei^ 
ing  the  validity  of  the  demurrer."  Bat  undoubtedly  a  court,  if  so 
minded,  may  well  overrule  auch  a.  demurrer  exclusively  on  the 
ground  that  it  relies  on  facts  oot  contained  in  the  bilL 

§  924.  Different  Oronndi  of  Demurrer  to  One  Bill. 

A  defendant  is  not  limited  in  respect  to  the  number  of  causes  of 
demurrer  assignable  to  one  bill.  He  may  assign  as  many  causes  of 
demurrer  as  he  pleases,  either  to  the  whole  bill  or  to  the  several  parts 
of  it;  and  if  any  one  of  the  causes  of  demurrer  is  found  to  be  good, 
that  ground  of  demurrer  will  be  allowed.^**  It  will  be  noted  that,  in 
this  respect,  the  rule  applicable  to  the  demurrer  ia  different  from 
that  which  maintains  in  r^;ard  to  the  plea. 

S  986.  Who  Hay  Draiiir. 

Qenerally  speaking,  only  he  can  demur  who  is  affected  by  die  defect 
of  form  or  substance  of  which  complaint  is  made.  It  has  been  held 
that  the  objection  of  multifariouaneas,  resulting  from  the  improper 
joinder  of  an  unnecessary  party  defendant,  is  available  on  demurrer 
only  at  the  instance  of  Uie  par^  thus  improperly  joined,  A  par^ 
who  is  properly  sued  has  no  right  to  object  that  anothra  who  ia  sned 
vrith  him  ia  improperly  made  a  defendant" 

But  for  misjoinder  of  a  party  plaintiff  any  of  the  defendants 
may  demur,  for  the  irr^ularity  a^ecta  all  of  them.  So  any  defend- 
ant may  demur  for  the  nonjoinder  of  any  neceeaary  por^,  either 
plaintiff  or  defendant" 

The  objection  of  multifariousness  resulting  from  a  misjoinder  of 
causes  of  action  can  be  taken  advantage  of  by  any  of  the  defend- 
ants." 

8  926.  Adnlariou  of  Demurter. 

As  the  demurrer  challenges  only  the  legal  anfScienoy  of  the  matter 
in  the  bill  to  which  the  demurrer  is  directed,  it  neoessarily  admits  the 

*  Star  et«.  Co.  v.  Elmbn   (1908)   14fi      The  demurrer  for  nonjoinder  of  a  de- 
Fed.  834.  fendJtnt  will,  however,  be  overruled,  If  It 
"  2  Dan,  Ch.  Pr.  73.                                   appeara  that  the   p»rtr  to  whoM  non- 
1IHI1I  V.  BoDAfTon   (IST6)  Fed.  Caa.  Joinder  exoeptioii  la  tAen  llree  out  of 
No.  6,488;  Buerk  c.  Imhkeuser   (ISSl)    the  JurladJelioa  and  Ia  a  dlapenMble 
S  Fed.  UT;  Torreatr.  Hamilton  (1863)    party.      AtwlU    f.    Ferrett    (ISU)    2 
Blatchf.  S». 

■  ■Swift  0.  Boliford   (1830)   Q  Paige, 
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all^ationa  of  the  bill  to  be  true  in  point  of  fact.    This  admiBsioa 
extends  to  all  facts  and  mattera  that  are  well  pleaded.** 

The  demurrer  does  not  admit  matters  of  mere  inference  or  legal 
oonolueions.^''  For  instance,  if  one  files  a  bill  against  tmstees  under 
a  mortgage,  his  allegations  of  fact  are  admitted  bj  the  demarrer  to 
bia  bill,  but  bis  oontentiona  as  to  the  import  of  the  mortgage  and  as 
to  his  rights  under  it  are  not  so  admitted.  These  are  for  the  deter- 
mination of  the  court  under  the  terms  of  the  instrument  itself.*^ 
Similarly,  a  general  allt^tion  of  a  trust  relationship,  arising  from 
ft  deposit  of  monej  or  securities  with  the  defendant  bj  the  plaintiff, 
will  not,  on  demurrer,  be  taken  to  admit  the  creation  of  a  technical 
trust  relation  such  as  will  give  equitable  jurisdiction.  A  mere  deposit 
creates  a  bailment,  not  a  teohnioal  trust  cognizable  in  equity.'^ 

$  M7.  InferraoM  of  Taet  Admitted  by  Semmrer. 

Strained  inferences  of  fact  drawn  from  the  Btat«ments  of  the  bill 
are  not  available  on  demurrer  either  to  defeat  or  sustain  the  htll.*^ 
Reasonable  presumptions  and  necessary  inferences  of  fact  from  the 
matters  stated  are,  however,  admitted  by  the  demurrer  and  are  to  be 
assumed  aa  true  in  passing  on  the  demurrer."  A  fact  impossible 
in  law  cannot  be  deemed  to  be  admitted  by  a  demurrer.*** 

g  988.  Certainty  of  Allq^atiom  u  Affecting  Admisaions  of  Demurrer, 

Before  matter  can  be  assimied  to  he  true  on  demurrer,  it  must  be 
stated  in  the  hill  with  sufficient  certainty.  That  is  to  say,  where  tHe 
effectiveness  of  a  demurrer  depends  on  the  existence  of  a  particular 
fact  but  it  appears  that  the  bill  does  not  really  allege  that  fact,  the 
demurrer  will  be  overruled.    Only  facta  actually  stated  in  the  bill 

i«Shelton  r.  Vkn  Kleeck    (1882)    106  305,  33  L.  ed.  ZSl ;  U.  8.  v.  Amea  (1878) 

U.  8.  634,  27  L.  ed.  270;  Hopper  v.  Gov-  W  U.  S.  43,  2fl  U  ed.  300. 
ington   (19M)    IIB  U.  S.  Ifil.  30  L.  ed.        i*  Dillon  e.  BBmaH   (1874)  21  Wall. 

102;  U.  S.  r.  Mnnn  (1877)  95  U.  S.  5B4,  430,  22  L.  ed.  673;  U.  S.  v.  Ames  (1878) 

24  L.  «d.  E32;   Burgew  v.  Qn;   (IB53)  99   U.   8.   45,   26   L.   ed.   300;   Gould   r. 

16   How.   02,   14  L.  ed.   846;   Chriatmas  EvansvtUe  eto.  H.  Co.   (IBTS)   01  V.  8. 

r.  RuBull   (isee)  5  Walt.  303,  18  L.  ed.  636,  23  L.  ed.  410. 
478 1  Tyler  «.  Band  (1840)  7  How.  681,       iTYounft    r.    MercRntila    Tniit    Co. 

12  L.  ed.  827 1  Bayeftjue  v.  Cohen  [  18S0)  (1005)   HO  Fed.  61. 

Fed.  Caa.  No.  1,134;  Wondworth  r.  Ed-        <)  Building  &  Loan  Anti'n  of  Dakota  D. 

wards  (18*7)  Ped.  Cu.  Ho.  18,014;  Dil-  Price   (1808)   IS  Sup.  Ct.  £61,  109  U.  8. 

Ion   V.   Banutrd    (1B74)    Fed.   Caa.   No.  46,    42   L.   ed.    OS.'i;    Prexton    v.    Smith 

S^IS.  (ISSe)   26  Fed.  884. 

KPraatM)   ti.   Smith    (1886)    2fl   Fed.        I'Mcrianahan    v.    Davis     (1850)     S 

B«4|  Cornell  e.  Oreen  (1890)  43  Fed.  106  How.  ITO,  12  L.  ml.  1033;  Amory  v.  Law- 

spfKoI   ditmi—ed    (IftOO)    10   Rnr.    Ct.  rcnce  (1872)  Fed.  Can.  No.  330. 
000,  lOS  V.  fl.  76,  41  L.  ed.  76;  Moaber        lALaniiivtlle   etc.   R.    Co.    C.   Palmea 

t>.  8t.  Louis  etc.  R.  Co.  (1888)  127  U.  8.  (1883)  100  U.  8.  263,  27  L.  sd.  KB. 
Eq.  Vne.  Vol.  1.-30. 
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and  necessary  inferences  from  those  facts  can  be  used  to  defeat  the 
bill  on  demurrer."  Contrariwise,  if  the  right  to  maintain  the  bill 
depends  on  the  truth  of  a  particular  fact  alleged  in  the  bill  and  it 
appears  that  such  fact  is  merely  an  inferential  averment  not  sup- 
ported by  the  record  as  a  whole,  the  bill  will  be  dismissed.  Only  the 
facts  stated  and  necessary  inferences  from  those  facts  can  be  used  on 
demurrer  as  a  basis  of  the  judgment." 

Reagan  v.  Farmer^  Loan  A  Tnut  Co.  (ISM)  IS4  U.  8.  401,  38  L.  ed.  1021:  In 
dlaciuiing  the  principle  tfa«t  •  demurrer  Kdmita  the  facta  Alleged  io  tbe  bill,  the 
■upreme  oourt  observBd  that  plemdings  often  contaiiii  gBneral  all^ationa  of  mixed 
law  UKt  fact,  and  care  must  t>e  taken  not  to  give  thie  conitmctiTe  Bdmlsaion  b; 
demurrer  too  far-reaching  an  effect.  The  general  all^aticHU  are  alwaja  to  t>e 
qualified,  limited,  and  controlled  by  tbe  particular  facta  stated  in  the  pleading- 
"  It  woald  not  be  tolerable  for  a  court  adminiatering  equity  to  aeiie  upon  a  tech- 
nically for  the  purpose  of  oT  with  tbe  result  of  entrapidng  either  of  the  partiea 
before  it." 

Id  the  particular  case  the  oourt  held  that  the  cireumatance  that  the  demurrer 
waa  nled  with  deliberation,  and  after  permisaion  bad  been  obtained  to  withdraw 
the  anawer,  was  sufficient  to  justify  the  court  in  construipg  the  all^ations  of 
tb«  bill  favorably  to  the  plaintiff  and  unfavorably  to  tbe  donurrant. 

Classification  of  Demurrers. 
§  929.  Sorts  of  Demniren. 

Writers  on  equity  pleading  have  given  considerable  attention  to 
the  formal  classification  of  demurrers  as  regards  the  various  defects 
in  the  bill  to  which  they  may  be  directed.  The  following  division, 
based  on  that  of  Mr.  Daniell  but  somewhat  different  from  his,  will 
suffice  for  the  purposes  of  the  present  work.  Demurrers  to  bills  for 
discovery  and  relief  may  be  divided  into:  (1)  demurrers  to  the 
jurisdiction;  (2)  demurrers  to  the  person  of  the  plaintiff;  (3) 
demurrers  to  the  matter  of  the  bill  as  regards  its  form;  (4)  demur- 
rers to  the  matt«r  of  the  bill  as  regards  its  substance. 

g  930.  Demnrrer  to  JoriBdiction. 

Demurrers  to  the  jurisdiction  are,  in  respect  to  the  federal  oonrfs, 
divisible  into  (o)  those  that  go  to  the  question  whether  the  case 
stated  in  the  bill  is  one  within  the  special  and  limited  jurisdiction  of 

■  1  Union  Pac  R.  Co.  t>.  Meier  (IBM)  Matter  in  avoidanoe  of  tbe  equity  of  a 

2B  Fed.  S;  Pettit  V.  Hope  (1S80)  2  Fed.  bill  is  not  aToidable  on  demnrrer  wher« 

623.  such  matter  is  not  explicitly  set  forth 

II  Hutton  n.  Joseph  Bancroft  ft  Sons  in    the    bill.      Puget    Sound    Bank    v. 

Co.  (18ST)  B3Fed.l7.  King  County    (1803)   57  Fed.  433. 
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llie  federal  court,  and  (b)  those  that  go  to  the  question  whether  the 
case  stated  in  the  bill  is  one  of  equitable  cognizance.  To  specify  in 
detail  the  rarioos  points  on  which  a  demurrer  might  be  grounded 
under  these  heads  would  require  us  to  canvass,  iu  the  one  case,  Uie 
entire  field  of  the  statutory  jurisdiction  of  the  federal  courts  and,  in 
the  other,  the  entire  field  of  equity  jurisdiction.  Ho  such  enumera- 
tion will  be  here  attempted. 

g  881.  Demiirrer  to  Fenon. 

Demurrers  to  the  person  raise  the  question  of  the  competency  of  the 
plaintiff  to  maintain  the  suit.  For  instance,  if  the  plaintiff,  suing  in 
his  own  name  and  right,  appears  to  be  an  infant,  a  feme  covert,  or 
other  person  not  competent  so  to  sue  in  his  own  name  and  right,  a 
demurrer  to  the  person  lies.  In  federal  practice,  the  demurrer  to  the 
character  of  the  plaintiff  as  regards  his  citizenship,  in  a  case  where 
jurisdiction  is  dependent  on  citizenship,  is  not  to  be  treated  as  a 
demurrer  to  the  person,  but  as  a  demurrer  to  the  jurisdiction. 

§  932.  Bemiunr  to  Form  of  Bill. 

The  demurrer  to  the  matter  of  the  bill  as  regards  its  form  is 
directed  to  such  defects  as  the  following:  the  failure  of  the  bill 
to  state  the  abode  of  the  parties,  the  lack  of  certainty  in  the  allega- 
tions of  the  bill,  the  lack  of  positiveness  in  material  all^ations  made 
as  of  the  plaintiff's  knowledge,  the  failure  of  the  bill  to  offer  equity 
in  a  case  where  this  offer  is  required.  The  failure  to  comply  with 
any  formal  requirement  necessary  on  general  principles  of  equity 
pleading  and  practice  or  necessary  under  the  equity  rules  comes 
under  this  head.*'  But  we  may  add  that  though  the  formal  defects 
referred  to  here  are  undoubtedly  available  on  demurrer,  there  are 
some  of  them  that  may  also  be  taken  advantage  of  by  motion  to  strike 
the  bill  from  the  file;  and  a  preference  for  the  latter  mode  of  pro- 
ceeding has  sometimes  been  expressed  where  the  defect  ie  of  a  purely 
formal  and  venial  character. 

g  933.  Demuxrer  to  Bnbatanoe  of  Bill. 

Demurrers  to  the  matter  of  the  bill  in  r^ard  to  its  substance  iind 
illustration  in  cases  where  the  points  raised  are  such  as  these :  that 
the  plaintiff  has  no  interest  in  the  subject-matter;  that  the  defend- 
ant is  not  answerable  to  the  plaintiff  but  to  some  other  person ;  that 

II  t  Dan.  Ch.  Pr.  tt. 
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the  defenduit  hu  no  ioteTeat ;  that  then  ia  t  want  of  neoeaury  or 
proper  parties ;  that  the  bill  is  multifariotis ;  that  there  is  another 
suit  pending  between  the  same  partiee  in  regard  to  the  aame  matt^; 
and,  generally,  under  tbie  bead,  the  point  may  be  raised  that  the 
plaintiff  is  not  entitled  to  the  relief  he  baa  prayed  or  to  any  relief  at 
aU." 

Oeneral  and  Special  Demurren. 

§  834.  Oaneral  Demurrer. 

A  demurrer  will  not  be  good  if  it  merely  says  that  the  defendant 
demurs  to  the  bill.  Some  gronnd  of  demurrer,  either  general  or 
special,  must  be  assigned.  The  general  demurrer  challengea,  in 
general  terms,  the  right  of  the  plaintiff  to  have  any  relief,  or  dis- 
covery and  relief,  upon  the  facts  stated  in  the  bill,"  Its  usual  form 
is  that  of  the  general  demurrer  for  want  of  equity  on  the  face  of  the 
bill.  The  main  clause  of  the  general  demurrer  runs  to  the  effect  that 
the  plaintiff  has  not,  by  his  said. bill,  made  such  a  case  as  entitles 
him,  in  a  court  of  equity,  to  any  discovery  from  the  defendant,  or 
any  relief  against  him,  as  to  the  matters  contained  in  the  said  bill, 
or  any  of  such  matters.'"  It  is  aometlmes  otherwise  expressed  thus: 
said  bill  of  complaint  oontains  not  any  matter  of  equity,  whereon  this 
court  can  ground  any  decree,  or  give  the  plaintiff  any  relief  or  assist- 
ance, as  against  them  these  defendanta.'^ 

Under  a  general  demurrer,  the  defendant  can  have  the  benefit  of 
any  defect  of  subetance  fatal  to  the  maintenance  of  the  bill ;  and  no 
other  demurrer  is  essential  where  the  defect  ii  of  this  character.  The 
general  demurrer  always  goes  to  the  whole  bill.  As  a  consequence,  if 
the  general  demurrer  ia  sustained,  it  is  fatal  to  the  maintenance  of 
the  suit  in  its  entirety, 

§  936.  8p«oial  Demnzrer. 

The  special  demurrer  potnta  out  with  precision  the  particular 
defect  which  the  defendant  supposes  to  be  fatal  to  the  cause.    The 

»*  S  Dan.  Ch.  Pr.  35,  et  »eq.  However  in  the  cases  we  frenuently  find 

isQriffing   V.   Gibb    (1863)    E   Black,  a  demurrer  to  the  whole  bill  spoken  o( 

510,  IT  L.  ed.  3S3.  aa   a    i^eral    demurrer    tn   eonformilj 

Under  the  term  general  demurrer,  Mr,  with  the  definition  of  Mr,  I>aniell.    This 

Danlell  IncludM  af]  demurrers  that  go  is  a  eauae  of  same  oonfuilou. 
to  the  auhstanco  of  the  whole  hill,  or  "  Story,  Eq.  PI.  455,  note, 
to  the  jurJRdiction,  whether  the  demurrer       A  demurrer  expreaaed  in  this  forni  la 

speeifles   the   particular   ^ousd   of   de-  In  etTect  a  ffeneral   dunumr   for  want 

murrer  or  is  eiprei»ed  only  in  general  ot  equity  and  will  be  austained  where 

terma.    2  Dan.  Cli,  Pr.  71.    This  ia  not  the  defect  ta  appnrpnt  on  the  face  of  the 

in    conformity    with    the    definition    of  bill.     Mapder  r.  Ruflalo  etc.  Co.   (1004) 

othpr  writers  on  equity  pleadinx.    Story,  132  Fed.  28(1. 
Bq.  PI.  455;  Fletcher,  Eq,  PI.  &  Pr.  t  205.        "  Barton,  Suit  in  Eq.  107,  108. 
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Bpcciol  demurrer  may  be  directed  to  the  whole  or  to  a&y  material  part 
of  the  bill  ]  and  it  1b  bq  established  rule  that,  in  order  to  be  effective, 
the  special  demurrer  must  be  directed  to  so  much  of  the  bill  only  as  is 
really  bad.  If  its  scope  Is  sucb  as  to  cover  facts  necessary  to  the  good 
cause  of  action  stated  in  the  bill  as  well  as  the  facts  material  to  the 
bad  cause  of  action,  the  demurrer  must  be  overruled.'" 

The  advantage  of  demurring  specially  is  that  by  this  means  tlio 
court  is  apprised  of  the  exact  point  intended  to  be  raised  whether  of 
form  or  of  substance.  The  use  of  such  demurrers  is  conducive  to 
clearness  and  effectiveness  in  pleading.  In  framing  his  demurrer  the 
plaintiff  should  b^vet  i&il  to  demilt  dpteiall^.  If  any  good  reason 
exists  why  the  bill,  or  part  of  it,  should  not  be  entertain^,  it  is  rea- 
sonable to  Sttppoae  that  this  te&son  ban  be  tersely  and  specifically 
stated,  I^  the  demurrer  contains  a  clear  and  concise  statement  of 
the  ground  on  which  it  is  based,  it  speaks  for  itself  and  constitutes 
the  best  argument  in  support  of  it. 

g  938.  When  Special  Demnmr  Vtctntxy. 

A  special  demnrrer  must  always  be  used  when  the  defect  to  be 
relied  on  is  one  of  mere  form."  It  must  also  be  used  to  get  the 
benefit  of  any  defect  not  absolutely  destructive  of  the  equity  of  the 
bill.  Multifariousness  is  a  defect  of  this  kind.  Hence,  in  case  of  a 
demurrer  for  multifariousness,  a  mere  allegation  that  the  bill  is 
multifarious  is  informal  and  insufficient.  The  demurrer  should  state 
that  the  bill  unites  distinct  matters  upon  one  record,  and  It  should 
point  out  how  this  is  so.^*' 

§  937.  Dedrabilityof  Demoningto  WholeBill. 

In  addition  to  the  special  demurrer,  the  pleads  should  also  usually 
insert  the  general  demurrer,  or  at  least  he  should  always  have 
on  record  a  demurrer  of  some  sort  going  to  the  whole  bill. 
However,  the  liberty  of  the  pleader  in  this  respect  is  somewhat 
abridged  by  the  requirement  of  a  certificate  from  the  solicitor  that  he 
considers  the  demurrer  well  taken.  The  reason  why  it  is  desirable  to 
have  on  record  a  demurrer,  general  or  special,  going  to  the  whole  bill 
ia  found  in  the  fact  that  under  such  a  demurrer  objection  may  be 
orally  taken  to  matters  which  are  not  speciaUy  stated  in  the  demurrer 

>•  United  SUt«B  v.  Southern  Fm.  B.  12  L.  ed.  887;  Chrbtmu  o.  ttnwell 
Co.  (1U»)  40  Fed.  611.  (1860)  S  Wall.  303,  18  L.  ed.  <Tff. 

MTjler  «.  Hud  (18tf)  7  How,  082,      *«Z  Dm.  Ch,  Pr,  71. 
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but  which  are  fatal  to  the  maintenance  of  the  suit"    A  defendant 
who  takee  advantage  of  this  rule  ia  Baid  to  demur  ore  ten'OB. 

Demurring  Ore  Tetws. 

g  838.  Vatnre  ot  Demuxcr  Ore  Tenw. 

Tu  (lemur  ore  lenta  it  is  merely  necessary  for  the  solicitor  of  the 
defendtiut  tu  make  an  oral  statement  at  the  argument  of  the  demurrer 
of  record,  pointing  out  the  defect  on  which  he  wishes  to  relj."  A 
demurrer  ore  tcnm  will  be  sustained,  if  it  is  found  to  be  well  taken, 
though  the  cause  or  causes  of  demurrer  stated  in  the  written  demur- 
rer arc  held  to  be  invalid. ^^ 

A  defendant  cannot  demur  ore  tenvx  when  there  is  no  demurrer  of 
any  sort  on  record.'*  A  demurrer  ore  tenvs  for  lack  of  necessary 
parties  ma;  be  sustained  under  a  demurrer  to  the  whole  bill  for  want 
of  equity.'^  The  same  is  true  of  the  defect  arising  from  a  mis- 
joinder of  parties  or  causes  of  action.'* 

§  830.  Scope  of  Dsmlimr  Ore  Tenu. 

The  right  to  demur  ore  tenus  is  subject  to  the  rule  that  the  cause  of 
demurrer  so  assigned  must  be  coextensive  with  the  demurrer,  or  one 
of  the  demurrers  on  the  record.  A  demurrer  ore  tenus  must  be  as 
broad  as  and  no  broader  than  the  demurrer  of  record.  If  the  demurrer 
of  record  goes  to  the  whole  bill,  the  oral  demurrer  must  be  to  the 
whole  bill.  A  special  demurrer  ore  tenus  to  a  part  of  the  prayer  of  a 
bill  is  not  admissible  under  a  demurrer  to  the  whole  bill"* 

g  840.  Demurrer  Ore  lenni  to  Fart  of  Bill. 

It  was  once  held  in  the  Exchequer  Chamber  that  a  demurrer  ors 
ienus  will  not  lie  to  a  part  only  of  a  bilL     It  must,  so  the  court 

tiPost  V.  B«acan  etc.  Co.  (1898)   32  ehall  diatinetlj  ipeciff  the  ground  or 

(;.  C.  A.  151,  80  Fed.  1.  e«vEral  groundB  of  demurrer."  This  rule 
■  >2  Dftn.  Ch.  Pr.  T3.  has  perMpa  abrogated,  ia  New  Jeney, 
A  rule  o(  the  United  Statea  Circuit  the  practice  of  aaaigning  causes  of  de- 
Court  for   the  District  of   New   Jeiney  miirrer    ore     tenua    at    the    argument. 

adopts  the  rules  of  practice  and  proceed-  Maeder  o,  Buffalo  Bill's  Wild  West  Co. 

Ii^  JD   Uie   court   of   cbancerjr  of  New  (1904)    132  Fed.  280,  281;   Essex  Paper 

Jersey  when  the  equity  rules  prescribed  Co.  v.  Greacen  (1880)  4S  N.  J.  Bq.  604, 

by    the    supreme    court    of    the   United  10  Atl.  406. 

States  do  not  applf.     In  1S86  the  New  **  2  Dan.  Ch.  Pr.  73. 

Jersey   court   of   chancery   promulgated  **  Cooper,  Eq.  PI,   112. 

the  fallowing  rule:     "Every  demurrer,  "1  Barbour,  Ch.  Pr.  IW. 

whether  general   or  special,  shall   stste  itBarrett  v.  Doughty    (1874)    2S  N. 

the    parttcular    grounds    of    demurrer."  J.  Eq.  379. 

Its  prpsent  language   is   this;      "  Everr  iTEquitablc   Life    Soc    V.    Pattetwn 

demurrer,    uhetlier   general    or   spevial,  (1880)   1  Fed.  126. 
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thought,  go  to  the  whole  bill,  or  it  is  bad,'*  However,  there  appears 
to  be  no  good  reason  why  a  demurrer  ore  i^nus  mighf  not  be  sustained 
to  a  part  of  the  bill,  where  a  special  demurrer  to  that  part  has  been 
assigned  on  the  record ;  and  bj  the  practice  of  the  English  chaoceiy, 
a  demurrer  ore  temjLs  could  be  taken  to  part  of  the  bill  the  same  as 
to  tlie  whole." 

Orounds  of  Demurrer. 
g  841.  ^teoiflo  (^nndi  of  Demnrrer. 

The  classification  given  in  sections  929-933,  ante,  shows  somewhat 
of  the  scope  of  the  field  wherein  the  demurrer  may  be  used,  and  it 
seems  not  desirable  to  pursue  the  matter  of  classification  minutely 
here.  The  following  illustrations  drawn  from  the  cases  and  arranged 
without  any  particular  reference  to  the  diriaions  indicated  above  are 
perhaps  worth  giving:  A  demurrer  lies  for  such  defects  apparent 
on  the  face  of  the  bill  as  want  of  jurisdiction  resulting  either  from 
the  limited  power  of  the  court  or  from  the  nature  of  the  cause.*** 
Tliat  the  plaintiff's  remedy  ie  at  law  and  not  in  equity  is  available  on 
<Iemiirrer.**  The  misjoinder  of  parties  plaintiff  or  defendant  sup- 
plies a  good  ground  for  demurrer,*' 

Where  the  bill  shows  that  the  subject-matter  in  respect  to  which 
relief  is  sought  did  not  exist  at  the  time  of  the  filing  of  the  bill,  a 
demurrer  will  lie.  Thus  where  a  bill  was  filed  to  set  aside  an  exten- 
sion of  a  patent  and  it  appeared  that  the  eztension  had  already 
expired,  the  objection  was  held  to  be  properly  raised  in  this  way.*' 

Want  of  equity  apparent  on  the  fnce  of  the  bill  or,  what  is  the 
same  thing,  an  absence  of  facts  constituting  a  cause  of  action,  sup- 

*"  Shepherd  V.  Lloyd  (1828)  2  Tounge  Carey  p.  Brown  (1875)  92  U.  S.  ITl,  23 
*  J-490.  L.  ed.  «9;   Qreenleaf  c.   Qneen    (1828) 

"So  held  in  the  Rolli  Court  in  1  Pet.  138,  7  L.  ed.  86;  Sheffield  etc.  Co. 
Crouch  V.  Hiekin  (1836)  1  Keen,  386;  r.  Newman  (1898)  23  C.  C.  A.  459,  77 
2  Dan.  Ch.  Pr.  73,  74.  Fed.  787,  791;  Segee  v.  Thomas   (1853) 

"Whitehead  e.  Shattuck  (1891)  136  3  Blatchf,  11,  Fed.  Cu.  No.  12,633;  Flor- 
V.  S.  146,  34  L.  ed.  873;  Smyth  v.  New  ence  Sewing-Mech.  Co.  c.  Biiurer  Manufg 
Orleana  etc.  Co.  (1891)  Ul  U.  S.  686,  Co.  (1870)  8  Blatchf.  113,  Fed.  Caa.  No. 
36  L.  ed.  891;  Fiahlxwk  v.  W.  U.  T.  Co.  4,884;  U.  S.  v.  Qilleipie  (1881)  8  Fed. 
(1896)    161    U.   8.   96,   40   L.   od.   630;    803. 

Noyea  p.  Willard  (1871)  Fed.  Cas.  No.  "  Walker  e.  Powerw  (1881)  104  U.  8. 
lO.ST'l;  Pond  p.  Vermont  Val.  R.  Co.  245,  26  L.  ed.  720;  Hodge  r.  North  Mia- 
(1874)  Fed.  Ca».  No.  11,265;  Ketchma  aouri  R.  R.  (1869)  Fed.  Caa.  No.  6^1; 
p.  Ittijfga  (1863)   Fed.  Caa.  No.  7.735.        Harrison    r.   Rowan    (1819)    Fed.   C^. 

'•iConaolidated     Roller-Mill     Co.     p.   No.  0.143. 
Coombs    (1889)    39   Fed.  26;    Foater   f.        n  Bourne  P.  Goodyear  (1870)  0  Wall 
SwaMy    (1846)    Fed.   Caa.   No.   4,084;   811,  19  L.  ed.  786. 
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plies  a  BufBcicnt  twflia  to  rest  a  demurrer  upoD.**  Ao  equitable 
estoppel  disclosed  in  the  matter  of  the  bill  is  fatal  when  tlie  bill  ia 
demurred  to  on  this  ground,  for  it  shows  a  wont  of  equit;.*'' 

If  a  contract  violates  the  statute  of  frauds,  any  bill  seeking  relief 
based  on  the  validity  of  that  coutraot  is  demurrable,  if  it  appears  on 
the  face  of  the  bill  that  the  contract  in  question  is  not  in  writing.^^ 

§  842.  Demurrer  Belying  on  Statnte  of  Limitationf . 

That  a  cause  of  action  is  barred  hy  the  statute  of  limitations  is  a 
ground  for  demurrer,  when  such  fact  appears  in  the  bill  and  no 
equitable  circumstances  are  stated  to  excuse  the  delay  and  destroy 
the  effect  of  the  bar.*^  The  general  rule  in  actions  at  law  is  that 
such  defense  is  available  only  by'pl'>a,  the  reason  being  that  the  plain- 
tiff might  otherwise  be  cut  off  from  his  right  to  reply  and  prove 
matter  in  avoidance.  But  inasmuch  as,  in  equitable  proceedings,  the 
pleadings  end  with  a  formal  replication  denying  the  matters  or  the 
sufficiency  of  the  matters  set  up  in  the  answer,  tlie  defense  of  the 
statute  can  be  made  by  demurrer.*^ 

g  843.  Semmrer  for  Laolies  in  Bringing  Suit. 

The  defense  of  lachcb,  arising  from  the  staleness  of  the  claim 
which  supplies  the  basis  of  the  bill,  is  quite  similar  to  the  defense  of 
the  statute  of  limitations  and  is  likewise  available  on  demurrer." 

«t  Naah    v.    Ingmlla    (I89T)    70    Fed.  4  a  G  A.  189,  affirming  (18BE)  49  Fed. 

510;    Nicholas   v.   Humv    <1ST8)    Fed.  492)    McCabe    r.    Mathews     (18BS)     40 

Cm.  No.  10,283.  Fed.  338,  Merrill  r.  Town  of  Montieello 

It  Post  V.  Beacon  etc.  Co.   (C.  C.  A.;  <ieS5)    66  Fetl.   165i   Jones  tr.  Slauson 

1898)  32  C.  C.  A.  161,  80  Fed.  1.  (1888)   33  Fed.  632;  Horeford  v.  Gudger 

4*ItuidklI  V.  Howard  (1863)  2  Black  (1888)   35  Fed.  388,  reverteit   (1800)   10 

086,  17  L.  ed.  269.  Bup.  Ct  1060,  13e  U.  8.  830,  34  L.  «d. 

*T  Rhode     Island     V.     Mnssachii setts  656:   Hubbard  r.   Manhattan  Trust  Co. 

(1841)   la  Pet.  233,  10  L.  ed.  721;  Cod-  (1998)    87   Fed.   fil,   30   C.   C.   A.   BW; 

dington  e.   Pensacola  A   Oa.  K.   K.   Co.  Brush  Electric  Co.  r.  Ball  Electric  Light 

(1881)  103  U.  8.  400,  26  L.  ed.  400]  Co.  (1890)  43  Fed.  890;  McLauriiiln  v. 
Naeh  e.  Ingalls  (1897)  70  Fed.  610,  People's  R.  Co.  (1884)  21  Fed.  674! 
affirmed  Nash  v.  iDKnlla  (IBOO)  101  Fed.  Cnwn  r.  Flesher  (1861)  Fed.  Cm.  No. 
646,  41   C.  C.  A.  546;  WJiner  v.  Ugdeu  3,211. 

(1827)  Fed.  Cas.  No.  17,014.  Though  the  derense  of  lachei  may  be 

t*Cit7    of    Memphis    e.    Postal    Tel.  raised  by  demurrer,  it  should  be  Temem- 

CaUe  Co.    (1000)   76  C.  C.  A.  202,   140  bered  that  this  defense  is  one  that  msr 

Fed.  602.  be  arailable  at  the  hearing  on  the  merits. 

4*  Maxwell  i>.  Kennedy  (1860)  8  How.  Laches  is  a  want  of  equity,  and  the 

210,  12  L.  ed.  1061;  I^ndsdftle  H.  Smith  court  will  of  Its  own  motion  refuse  to 

(1882)  lOe  U.  S.  301,  1  Sup.  Ct.  300,  grant  relief  where  the  cause  of  action 
27  L.  ed.  810;  Speldel  P.  Henrici  (1887)  is  infected  with  this  element.  Sullivan 
7  Sup.  a.  610,  120  U.  8.  377,  30  L.  cd.  v.  Portland  R.  Co.  (1877)  04  V.  8.  906, 
718,  aj^rmtn;  (1883)  10  Fed.  763;  24  L.  ed.  324;  Nattonal  Cash  Beg.  Go. 
Hinchman  v.  Kelley  (1893)  64  Fed.  63,  f>.  Union  etc.  Co.  (1006)  I4S  Fed.  S48; 
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llut  if  the  bill  shows  in  avoidance  of  the  laches  that  the  plaintiff  was 
ignorant  of  the  cause  of  action — and  this  without  fault  imputable 
to  himself — and  that  as  soon  as  the  eause  of  action  was  discovered 
he  bestirred  himself  diligently  to  obtain  redress,  the  demurre^  can- 
not he  maintained.'" 

A  cause  will  not  be  disposed  of  on  a  demurrer  for  laches,  where 
it  appears  that  the  question  thus  raised  is  doubtful  and  can  be  more 
properljr  decided  at  the  final  bearing  on  the  merits."^  Sometimes 
the  cause  will  not  be  decided  on  a  demurrer  for  laches,  for  the  reason 
that  the  question  thus  raised  appears  to  be  a  mixed  one  of  law  and 
fact.  It  was  so  held  in  a  case  where  the  delay  complained  of  as 
constituting  laches  vas  for  a  period  shorter  than  would  have  consti- 
tuted a  bar  under  the  statute  of  limitations."' 

§  944,  Itef  ««ts  of  Pom  Waived  by  Failnre  to  Damni. 

Any  defect  arising  from  the  informality  of  the  bill  is  available  on 
demurrer,  and  in  most  cases  mere  defects  of  form  are  not  available 
to  (he  defendant  at  all,  unless  timely  objection  is  made  by  demurrer 
or  motion  to  dismiss.  The  question  of  the  uncertainty  of  the  alle- 
gations of  a  bill  must  be  raised  by  demurrer,  and  if  it  is  not  so  raised, 
the  benefit  of  the  objection  is  lost,  provided  the  allegations  are  suf- 
ficiently clear,  when  supported  by  more  detailed  proof,  to  ground  a 
decree  uptai.*' 

Beope  and  Bffaet  of  'Demurm*. 

9  940,  When  Deaninr  t«  Whole  Bill  Oremlod. 

It  is  an  established  rule  of  equity  pleading  that  if  a  bill  is  bad  in 
part  and  good  in  part,  a  demurrer  to  the  whole  bill  cannot  be  sup- 
ported. If  the  plaintiff  is  entitled  to  relief  in  any  aspect  and  in  any 
particular,  he  has  a  right  to  maintain  his  bill  for  that  relief.  Stated 
in  another  way,  the  rule  is  that  a  demurrer  to  the  whole  bill  must  be 
overruled  if  the  pleading  demurred  to  contains  any  good  ground 
to  support  it.'*     The  formal  protestation  in  a  general  demurrer 

Woodmuue  etc.  Co.  V.  WlUlkms  (1S95)  ttBe«kiiuii    v.    Hudmn    lUver    West 

66  Fed.  4B9,  10  C.  C.  A.  GSO;  Wcating-  Shora  R;.  Co.  (1888)  35  Fed.  S. 

houM  Air  Brake  Co.  o.  New  York  etc  DPeltuun    v.    Edelmerer    (1883)     IS 

Co.  (1901)  111  Fad.  741.  Fed.  2«2t  Einatein  o.  ft^eUv   (1808) 

t«8t«ftnu  V.  Page    (1S40)    1   Stoi?,  89  Fed.  MO. 

804,  207;   Budt  v.  Heidwejer    (ISH)  (4  BufBtwton  V.  Harrev  (1S77)  90  V. 

163  U.  a  W,  14  Sup.  Ct  671,  38  L.  ed.  S.  00,  24  L.  ad.  S8li  SUnrt  v.  Muter- 

S48.  son  (ISea)  131  U.  S.  101,  n  L.  ed.  lUt 

*i  Uliuu  V,  la^w    (1885)    87  Fed.  Llvinnton  v.  Story  (18U)  8  Pat  «li, 

980.  984.  9  L.  wL  25S)  Bu«k  v.  Imliaowsr  ilMiy 
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does  not  avoid  the  force  of  the  rule  that  a  general  demurrer  must 
be  overruled  if  any  independent  part  of  the  hill  ia  good."' 

Before  a  general  demurrer  for  want  of  equity  can  be  sustained,  it 
must  be  apparent  that  the  bill  cannot  be  austained  in  any  aspect.  A 
bill  may  be  defective  in  many  respects  and  vulnerable  at  many 
points  and  yet  be  good  as  against  any  attack  from  a  general  demui^ 
rer.'*  A  general  demurrer  must  be  overnded,  unless  it  appears  that 
on  no  state  of  the  evidence  could  a  decree  be  made  in  favor  of  the 
plaintiff."' 

1.  Conklin  V.  Wekrman  (1889)  38  Fed.  874:  In  m  eolt  to  enjoin  ui  ejectment 
auit  at  Uw  and  to  have  ptaintilTa  title  to  the  land  quieted,  it  mppeared  that  the 
plaintiff  was  entitled  to  the  flrat  lort  of  reliet  prayed  for  but  not  to  tlie  other. 
A  general  dcnturer  to  the  whole  bill  was  interpoaed.  Said  the  coart:  "Ho  mat- 
ter how  well  taken  the  objectioni  may  be  to  specific  portioiia  of  the  bill,  the 
demamr  cannot  be  sustained  if  the  bill  as  a  whole  shows  grouiul  for  relief." 

2.  Nortkem  Pac.  B.  Co.  o.  Jtoterls  (1880)  «  Fed.  7M,  affirmed  (I8ft4)  lES  U. 
8.  I,  30  L.  ed.  873,  111  Sap.  Ct  760:  The  plaintiff  sought  to  have  the  tiUe  to  cer- 
tain lands  quieted.  It  appeared  frcHu  the  bill  that  the  plaintiff  had  actual  poeaes- 
irion  of  only  a  part  of  the  land  In  qaeation,  paeaessioii  being  eeaential  to  the  main- 
tenance of  such  a  bill.  A  demurrer  to  the  entire  bill  was  overruled.  The  plain- 
tiff, being  entitled  to  maintain  the  bill  as  to  that  portion  of  land  of  which  he  had 
poaseasion,  could  prosecute  the  suit  as  to  such  part,  though  he  could  not  as 
to  the  other. 

3.  Verrinm  v.  HoUoMoy  Atb.  Co.  (1800)  43  Fed.  4S0:  In  a  suit  to  enjoin  the 
use  of  an  advertising  device,  the  court  said:  "The  difficulty  ia  that  the  parties 
demur  to  the  whole  bill,  and  of  course  if  there  is  anj  one  thing  in  the  bill  that 
ie  good,  —  that  is  to  say,  if  the  bill  taken  altogether  entitles  the  complainant  to 
some  kind  of  relief,  —  the  demurrer  should  be  overruled.  If  a  part;  in  chaneeiy 
i-r  in  a  law  caee  wants  to  demur  to  a  particular  part  of  a  bill  or  declaration,  he 
should  not  frame  his  demurrer  as  is  dons  in  this  instaaoe,  so  as  to  call  tiie  whole 
bill  in  question." 

4.  Facifto  lAve-Stoek  Co.  v.  ffonlsy  (1899)  08  Fed.  S2T:  A  bill  to  enjoin  a 
diversion  of  water  was  demurred  to  generally,  for  want  of  equity,  because  it  did 
not  show  speciHeally  and  with  certain^  the  date  of  appropriation  by  the  defmd- 
anta  aod  that  the  plaintiff's  right  was  anterior  thereto.  It  appeared  that  enough 
was  alleged  to  show  that  the  plaintiff  was  entitled  to  relief,  and  the  general 
demurrer  was  overruled.  The  court  observed  that  if  the  allegations  of  the  bill 
were  not  sufBoieotly  definite  and  certain,  the  defendant's  ronedy  was  by  special 


8  Fed.  457;   U  Croix  o.  May   (1883)  tt  Atwill  e.  FerreU  (1846)  S  BUtcU. 

IS  Fed.  836;   Mercantile  Trust  eta.  Co.  41. 

e.  R.   I.  Hospital    (1888)    36  Fed.  863;  t<  Maeder  V.  Buffalo  etc.  Co.    (19(M) 

Burnley    r.    JeffersonviUe    (1S44)     Fed.  132  Fed.  282;  Perry  c.  Uttkfleld  (1870) 

Cas.   No.   8,181;   Heath   v.   Erie   R.   Co.  Fed.  Gas.  No.  Il,o58. 

(1871)    Fed.  Cas.  No.  6,306;  Hoamer  v.  (i  Failey    v.   Tatbee    (18S3)    BB   Fed. 

Jewett    (1872)     Fed.    Cas.    No.    6,713;  802. 

Brandon  Mfg.  Co.  o.  Prime  (1878)   Fed.  &"  If  a  bill  is  sufficiently  specific  and 

Caa.  No.  1,810.  definite  In  its  charges  to  entitie  a  plain- 
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§  946.  Demnmr  Bad  in  Put  Wholly  Bad. 

It  tbos  appears  that  a  demnTrer  muBt  always  be  commenBurate 
with  the  objectionable  feature  upon  which  it  is  based.  If  the  defect 
goes  to  the  entire  bill,  then  the  demurrer  should  go  to  the  entire  bilL 
If  the  defect  goes  only  to  a  part,  the  demurrer  should  be  limited  to 
that  particular  part  aud  feature  of  the  bill.  If  a  demurrer  is  bad  in 
part  it  ia  wholly  bad.'"*  It  has  been  held  that  if  certain  persons  arc 
necessary  parties  in  respect  to  one  part  of  the  relief  sought  but  not 
as  to  the  other  parts,  a  demurrer  based  on  their  non-joinder  as  parties 
must  be  limited  to  that  particular  relief  to  the  granting  of  which 
they  would  be  necessary  parties.** 

If  a  bill  is  filed  for  discovery  and  relief  and  the  plaintiff  appears 
not  to  be  entitled  to  the  relief,  a  demurrer  to  the  whole  bill  can  be 
maintained,  the  relief  being  the  principal  object  of  the  suit  and  the 
discovery  being  sou^t  only  in  aid  of  that  relief."* 

§  947.  Formal  Irr^^ularitiw  Rot  Available  on  Oeneral  Demurrer. 

A  general  demurrer  will  be  overruled  where  the  only  defect  of  the 
bill  is  found  to  be  in  the  fact  that  it  contains  a  redundant  and  repu^ 
nant  paragraph.  However,  on  overruling  such  a  demurrer,  the  court, 
of  its  own  motion,  may  order  the  offending  paragraph  to  be  stricken 
out.*'  If  an  equity  cause  is  erroneously  put  on  the  law  docket,  it  is 
a  mere  defect  of  form  which  supplies  no  ground  for  a  general 
demurrer.  The  case  will  simply  be  ordered  transferred  whoa  atten- 
tion is  directed  to  the  matter." 

%  948.  Scope  of  Special  Demnirer. 

In  drawing  a  demurrer  care  should  be  taken  accurately  to  define  its 
scope.    The  demurrer  moat  be  confined  to  so  much  of  the  bill  as  oon- 

tlff  to  4n  Kinwer,  a  generml  donurrer  iiJohiiMni  v.  Ford   (1M1)    109  Fad. 

will  not  be  auiUiiwd,  though  the  bill  SOI. 

doe*    not    particularize    nor    atat«    the  •*  SoooU    d.    Onnt    (1S8S)     10    Fed. 

facts   with   minuteneiM.     Pnget   Sound  487. 

Bank  t>.  King  Countf    (IS03)    57  Fed.  A  general  demurrer  hu  been  held  to 

433.  R«eh  the  defect   that   arisra    from   the 

I*  Empire    City    Amnoement    Co.    c  improper  joinder  of  persona  who  have 

Wirton    (1903)   134  Fed.  132.  no    interest   in    the   suit   and  who   eon- 

Tet  if,  in  rnling  on  such  a  demorrer,  sequently  should  not  properlr  be  made 

the  court  Buataina  it  as  to  part  and  over-  parties.     Hubbard   D.  Hanbattan  Tmet 

Titles  it  as  to  part,  the  pUintiff  waives  Co.    (1898)    30   C.    C.   A.   ftSO,    87  .Fed. 

the  defect  by  amendlDff  that  part  of  his  51,   67;    Hodge   v.    Railroad    (186*)    1 

bill  as  to  which  the  demurrer  waa  bus-  Dill.  104,   Fed.  Cas.  No.  6^1. 

talned.     Marshall  v.  Vieksbiug   (1873)  «>  Dancel  e.  United  Shoe  UaeUnerr 

IS  Wall.  146,  21  L.  ed.  121.  Co.   (1003)   120  Fed.  8S9. 

••Heath   t>.   Erie   R.   Co.    (1871)    8 
BUtchf.  347,  F«d.  Ca*.  No.  8;KM. 
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tains  the  defect  at  which  it  fitrlkM.  If  th«  demurrer  goee  to  ft  part 
of  the  bill,  the  part  to  which  it  is  directed  must  be  specified.  The 
folloviog  rules  embody  some  practical  Buggestions  that  should  be 
borne  in  miod  io  drawing  demurrers:  1.  Never  demur  to  the  whole 
bill,  unless  the  demurrer,  if  austaiaedi  will  destroy  the  whole  bill 
2.  Never  demur  to  the  whole  bill  when  the  point  of  the  demurrer  is 
fata]  to  B  part  only  of  the  bill.  3.  When  the  ground  of  demurrer  is 
destructive  of  a  part  only  of  the  bill,  confine  the  demurrer  to  Buch 
part  only,  and  answer  the  remainder  of  the  bilL  4.  Condense  each 
ground  of  demurrer  into  a  itn^e  abort  and  cogent  sentence,  or  propo- 
sition.** 

S  940.  TrtoidoB  B*4nirtd  in  Bpedal  SemUTer. 

A  special  demurrer  to  specific  parts  of  the  bill  must  point  out  the 
parts  demurred  to  with  such  precision  that  if  an  order  should  be 
entered  for  the  demurrant  in  tbe  same  terms  as  are  used  in  the 
demurrer,  such  order  would  not  be  lacking  in  certainty;  and  before 
an  order  exscinding  part  of  a  bill  can  be  said  to  be  certain,  It  must 
show  the  precise  all^ations  included  in  the  order.** 

§  950.  Vo  Special  Bemutrer  to  Prayer  (or  Extraordinary  Selief. 

A  special  demurrer  to  so  much  of  a  bill  as  prays  for  the  wHt  of 
fM  exeat  will  Qot  He.  This  writ  ia  not  a  distinct  remedy  but  merely 
a  means  of  effectuating  a  remedy.  By  equity  rule  SI,  a  plaintiff  who 
contemplates  the  occasion  for  the  issuance  of  such  a  writ  pending  the 
suit  must  praj  for  it  in  his  bill.  Hence  if  such  a  prayer  is  inserted, 
it  supplies  no  ground  for  demurrer.** 

The  rule  is  the  same  as  to  on  injunction.  If  the  bill  states  a  good 
cause  for  relief  and  also  prays  for  an  injunction  in  aid  of  that  relief, 
a  special  demurrer  to  this  prayer  wilt  not  be  entertained.  The  ques- 
tion as  to  the  propriety  of  issuing  the  writ  comes  up  for  consideration 
on  the  motion  for  the  issuance  of  the  writ,  and  if  the  case  be  not  a 
proper  one  for  injunctive  assistance  the  prayer  will  be  disregarded.*' 

XQIbson,  Suits  fn  Chmn.    (2d  ed.)  "  Sluuiiwftld  v.  Lewii  11806)  M  Fed. 

1  310.  487. 

<(  Cklcaga,  St.  L.  ft  N.  0.  B.  Co.  v.  "  Woodfla  v.  Fttabua  (188T)  30  Fed. 

Mtcomb    (ISaO)    8  Fed.  ISg   AtwiU  v.  889. 
Fenttt  (1840]  Fad.  Cm.  No.  UO. 
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Formalitiea  Incident  to  Deiiuifring. 
g  9S1.  Tom  of  Demnmr. 

The  demurrer  should  be  entitled  with  the  stjle  of  the  case,  and  this 
should  he  followed  by  a  proper  beading  to  indicate  that  the  pleading 
is  the  demurrer  of  the  particular  defendant,  or  defeadanta,  filing  the 
same.  The  body  of  the  demurrer  should  begin  substantially  thus: 
The  defendant  A  B  demure  to  the  bill  in  this  cause  on  the  following 
ground  (or  grounds). 

The  demurrer  formerly  began  with  a  sdenm  and  cumbersome 
protestation  to  the  effect  that  the  demurrant  did  not  confess  any  of 
the  matters  contained  in  the  bill,  and  it  ended  with  a  wordy  where^ 
fore  clause  containing  the  prayer  for  judgment  and  for  a  dismissal. 
The  protestation  clause  is  of  no  effect  whatever  and  the  reserration 
contained  in  it  is  entirely  idle.*'  This  stiff  and  pompous  form  is 
still  preserved  in  the  form  books  designed  for  the  use  of  practitioners 
in  the  federal  courts,  end  it  is  doubtless  still  in  common  use  in  these 
courts.  It  has  been  generally  abandoned  in  the  equity  practice  of  the 
state  courts,  and  those  practitioners  who  prefer  to  conform  to  modem 
usage  do  well  to  discard  it. 

g  982.  Langiiags  of  Demnrrer  t«  Be  Direct  and  CoucUs. 

The  purpose  of  the  demurrer  is  to  direct  the  attention  of  the  court 
to  some  conclusive  reason  why  the  defendant  should  not  he  required 
to  answer  the  bill  or  why  the  plaintiff  should  not  have  the  relief 
prayed  by  him.  This  reason  should  be  expressed  in  the  most  direct, 
concise,  and  cogent  manner  possible.  Judge  Gibson  has  well  said: 
"  As  a  mle,  the  l(mger  the  demurrer  is,  the  weaker  it  is;  and  the 
more  numerous  the  causes  of  demurrer,  the  leas  its  effect  Sometimes 
it  Is  well  to  restate  a  ground  of  demurrer  in  an  alternative  form ;  but 
long  demurrers  should  never  be  filed.  The  ground  of  almost  any 
demurrer  may  be  expressed  in  five  or  six  lines ;  and  if  three  or  four 
grounds  are  not  sutBcient  to  destroy  the  bill,  it  would  be  better  to 
answer  the  bill  at  once,  for  it  is  safe  to  predict  that  a  longer  demurrer 
will  be  ineffeetuaL"  " 

*>The  proteatAttoa  cUuae  luually  In-  in  the  pendiiw  snlt.    Taylor  c.  HolmeB 

MTted  iD  tbe  denmrrer  1*  merely  •Jopf-  (1882)  14  Fnf  4M. 
ed  (nan  the  comnion-law  practica,  and       ■■  Gibson,  Suite  Is  Ohan.    (8d  ed.) 

In  «qiiity  it  has  no  efTeat  in  limiting  ad-  I  31D. 
miaalons  as  to  facts  properly  allied 


674  FEDERAL  BQUITr  PRACTICE.  [§§  953-955 

§  96S.  PnyBi  of  Demiirrer. 
The  cPMJUMOit  of  the  MMmrHg  gfanud  oowlaEH-  >.  tiuJB  yiMjtMj.     If 

tbe  demurrer  is  to  the  whole  bill  the  prayer  may  be  coudied  in  words 
to  the  following  effect:  Wherefore  for  this  [or  these]  and  divers 
other  gpod  causes  of  demurrer,  the  defendant  prays  judgment  of  thu 
court  whether  be  shall  he  compelled  to  answer  further,  and  he  prays 
to  be  henoe  dismissed  with  costs.  The  reference  to  divers  other  good 
CBUsee  of  donurrer  is  properly  retained  from  the  old  form  inasmuch 
as  the  ri^t  to  assign  other  causes  of  demurrer  ore  tetuu  at  the  ai^u- 
ment  of  theT  demurrer  is  rec<^;aized  in  the  equity  practice  of  the  fed- 
eral courts.  The  prayer  should  he  so  drawn  as  to  be  consistent  with 
the  scope  of  the  demurrer  itself.  For  instance,  if  the  demurrer  is  to 
»  part  only  of  the  bill,  the  prayer  should  ask  judgment  of  tbe  court 
whether  the  defendant  sbaU  be  required  to  answer  further  to  that 
part  If  the  demurrer  is  to  the  whole  and  not  to  a  part  of  the  hill,  tiie 
prayer  should  be  whether  the  defendant  shall  be  required  to  answer 
the  bill ;  and  in  this  eas )  the  words  "  or  any  part  thereof  "  should  not 
be  added." 

§  054.  Signttue,  Certifieate,  ud  AfldaTll 

The  demurrer  must  be  signed  by  tbe  solicitor  or  counsel  of  the 
demurrant  or  by  the  demurrant  himself  in  person.  By  the  equity 
practice  of  tbe  ICnglish  chancery  it  was  unnecessary  for  the  demurrer 
to  be  accompanied  by  any  certificate  of  counsel  or  by  affidavit  of  the 
defendant,  since  the  demurrer  relies  ezclusively  on  matters  apparent 
on  the  face  of  the  bill.''  However,  to  avoid  the  trouble  and  delay 
incident  to  the  filing  of  frivolous  demurrers,  it  is  declared  in  equity 
rule  31  that  no  demurrer  shall  be  allowed  to  be  filed  to  any  bill, 
unless  upon  a  certificate  of  counsel  that  in  his  opinion  it  is  well 
founded  in  point  of  law  and  upon  affidavit  of  the  defendant  that  it 
is  not  interposed  for  delay." 

The  waiving  of  defendant's  oath  to  the  answer  does  not  operate  to 
waive  Ae  affidavit  to  the  demurrer.'" 

§  MS.  Want  of  OeitUloate  and  Affldavit 

The  certificate  and  affidavit  required  by  rule  31  are  not  idle  for- 
malities, and  the  courts  are  inclined  to  insist  rigorously  on  their 

T«2  Dan.  Oh.  Pr.  74.  l>DnprM».  Ltggett  (1003)   lU  Fed. 

"2  D«ii.  Ch.  Pt.  77.  700. 

TiEanttv  Rule  31. 
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presence.  If  r  demurrer  is  filed  wiUiout  them,  it  ma^  be  treKted  as 
of  no  validity  and  effect.  If  a  demurrer  laeka  either  the  certificate 
or  the  affidavit,  the  plaintiff  may  proceed  to  take  a  pro  confesao  on 
the  bill,  just  oa  if  no  demurrer  at  all  had  been  filed.^* 

If  the  plaintiff  prefflre,  he  may  move  to  strike  such  a  demurrer 
from  the  fila^"  But  a  suit  will  not  be  reversed  on  appeal  for  the 
erroneous  refusal  of  the  court  below  to  strike  a  demurrer  unaccom- 
panied by  the  requisite  affidavit,  where  it  appears  that  the  ground  of 
demurrer  is  well  taken  and  the  point  determinative  of  the  suit.*' 

On  an  application  for  a  preliminary  injunction,  the  defects  in  a 
bill  pointed  out  by  an  uncertified  demurrer  may  be  considered  by  the 
court,  such  motion  being  addressed  to  the  discretion  of  the  court^' 

§  968.  Bef  ect  Waived  by  Axgaing  Demnirer. 

If  the  plaintiff  fails  to  take  a  pro  eonfeaao  or  to  move  that  the 
demurrer  be  stricken  for  lack  of  the  requisite  certificate  or  affidavit, 
the  benefit  of  the  objection  may  he  lost  to  him.  For  instance,  if  the 
plaintiff  sets  the  demurrer  for  argument  on  its  sufficiency  the  court 
would  always  allow  the  defendant  to  affix  the  proper  certificate  or 
affidavit  then  and  there,  when  attentitai  is  called  to  the  defect  at  the 
argument  of  the  demurrer.^' 

Furthermore  if  a  demurrer  thit  lacks  the  requisite  certificate  or 
affidavit  is  argued  and  is  found  to  be  good,  the  defendant  should  have 
judgment  on  the  demurrer ;  for  if  the  cause  should  be  remanded  to 
the  rules  in  order  that  the  certificate  and  affidavit  might  be  affixed, 
or  if  the  court  were  to  allow  the  amendment  to  be  made  then  and 
there  in  court,  the  certificate  and  affidavit  could  not  add  anything  to 
that  which  already  appears,  namely,  that  there  was  good  'ground  for 
filing  the  demurrer  and  that  it  was  not  interposed  merely  for  delay. 
By  going  to  argument  on  the  demurrer,  the  plaintiff'  would  appear  to 
waive  the  defect.*'  Certainly  a  cause  will  not  be  reversed  on  appeal 
where  the  lower  court  ignores  the  insularity  and  sustains  a  demui^ 

'1  Nfttlonal   Bajik    e.    iDBttnnce    Co.  321 ;  GoodrMr  v.  Tobv  (1S68)  6  Blatehf. 

(1881)    104  U.  8.  64.  76,  26  L.  ed.  8M.  130,  Fed.  Cm.  No.  6MS. 

TOfi;  Sbeffleld  Funuce  Co.  p.  Witherow  t«  Chamberlin    r.   Peoria   etc.    R.    Co. 

(1893)    149  U.  a  574,  37  L.  ed.  863.  13  (C.  C.  A.;    1902)    66  C.  C.  A.  64,   118 

Sup.  Ct  930;  Secor  v.  Siufleton  (1882)  Fed.  32. 

fl   Fed.   809;   pTMton  v.  Pinley    (1898)  tt  Preston  e.  Finlw   (1SB6)   72  Red. 

72   Fed.   860;    American   Steel    etc.    Co.  8S0. 

r.  Wire  Dnwen  etc.  Union   (IBM)   90  'tSee   Holtoi   v.   Qnlnn    (1896)    06 

VtO.  ms.  Fed.  460. 

KBiTMt  Broa.  Co.  v.  Robinaon    (C.  '*  See    Ooodvwr   «.    Tobv    (1888)    fl 

C.  A.;  1900)  79  C.  C.  A.  269,  149  Fed.  BUt«U.  180. 
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rer,  the  Bame  being  sufficient  in  law.*"  Bnt  when  this  imgolarity 
waa  coupled  with  the  fact  that  the  defendant,  in  addition  to  demur- 
ring, bad  filed  an  answer  oremiling  the  demurrer,  it  waa  held 
rereistble  error  for  the  trial  court  to  dlBmias  the  bill  oa  tiie 
demurrer.'^ 

§  987.  FHiBg  Demurrer. 

After  a  demurrer  is  drawn,  it  is  filed,  like  otiber  pleadings,  1^ 
leaving  it  with  the  clerk  of  the  court"  The  clerk  should  mark  the 
pleading  as  having  been  filed  on  the  particular  day;  and  he  is  also 
required  to  make  an  entry,  in  his  order  hook,  of  the  fact  tbat  tlie 
demurrer  vaa  filed.  This  operates  as  constructive  notice  to  the 
plaintiff  of  the  filing  of  the  demurrer."  The  mere  filing  of  the 
demurrer,  without  the  making  of  such  entry,  doea  not  oonetitute 
notice." 

§  9S8.  Time  to  Demur. 

The  time  within  which  a  defendant  should  file  bis  demurrer  is  the 
same  as  that  allowed  for  the  filing  of  a  plea  or  answer,  that  is  to  say, 
the  demurrer  should  be  filed  on  or  before  the  rule  day  next  suooeed- 
ing  that  on  which  the  defendant  entered  bis  appearance.'"  If  the 
rule  day  at  which  a  defendant  may  demur  falls  on  a  national  holi- 
day, the  next  succeeding  day  is  the  proper  time  to  put  in  the  demur- 
rer, the  holiday  being  diet  notk" 

§  958.  Zztension  of  Time  for  Dtmnning. 

In  its  discretion,  the  court  will  permit  a  defendant  to  put  in  a 
demurrer  after  the  time  allowed  by  the  rule  has  expired,  or  will 
extend  the  time  for  the  taking  of  such  step.  Such  permission  will 
be  granted  almost  as  of  course  where  the  opposite  par^  will  not  bo 
prejudiced," 

An  order  fixing  or  extending  the  time  of  a  defendant  to  appear  and 

••Braaorlft    Countj    r.    YoungBtown  16  of  Rulea  of  Circuit  Court  for  N.  D. 

Bridge  Co.    (I8&T)   2S  C.  0.  A.  S06,  SO  California. 
Fed.  10.  t>  Equity  Rule  4. 

•1  Biyant     Bros.     Co.     v.     Robiuioii        »*  Newby  r.  Oregon  rto,  R.  Co.  (ISTO) 

(1006)  TO  C.  C.  A.  25B,  140  Pfd.  321.  1   Bswy.  63,  Fed.  Cm.  No.  10,146. 

»  WlieK  the  plftintilf  BmandB  hia  bill        >"  Bqultj  Rule  18. 
after  demurrer  filed  the  defendant  may,        >■  Harvey  v.  Richmond  A  H.  R.  Co. 

If  b«  lllcei,  aerve  nHttan  notice  that  he  (1804)   64  Fed.  10. 

electa  to  have  his  demurrer  on  file  etand        *''  Harvey  r.  Richmond  A  M.  R.  Co. 

as  a  dMnuirer  to  the  amended  bill,  and  (1804)  64  Fed.  19. 
the   demurrer   will  be  so   treated.     No. 
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"  answer "  the  bill  has  been  otniBtrued  ae  extending  the  time  for 
demurring.  It  was  observed  b^  tbe  court  in  this  case  that  a  demurrer 
is  an  answer  in  taw,  thou^  it  is  not  such  in  the  common  language 
of  practiceL" 

§  960.  Demurer  after  Flea  or  Answer  Eiled. 

The  filing  of  a  plea  or  answer  destroys  the  rig^t  to  put  in  a  demur- 
rer to  the  matter  covered  by  tiie  plea  or  answer.  It  is  too  late  to 
demur  after  a  cause  has  been  set  for  hearing  on  bill  and  answer,  and  a 
demurrer  filed  at  this  juncture  without  leave  of  the  court  will  be 
ignored.*' 

The  court  will  sometimes  permit  a  defendant  to  withdraw  his 
plea  or  answer  and  file  a  demurrer.  Among  the  considerations  that 
operate  on  the  discretion  of  the  court  at  the  hearing  of^an  appli- 
cation for  leave  to  withdraw  an  answer  and  file  a  demurrer  are  such 
as  these:  Why  did  not  the  defendant  demur  in  the  first  instance! 
Is  not  the  application  itself  dilatory  ?  Could  not  the  defense  to  be 
raised  by  demurrer  be  presented  at  tbe  final  heating?  Would  the 
possible  saving  of  time  and  expense  by  allowing  the  demurrer  to  be 
filed  compensate  for  the  departure  from  the  orderly  course  of  pro- 
ceeding? Evidently,  such  leave  should  not  be  lightly  granted.  If 
the  defendant  proposes  by  his  demurrer  to  raise  a  question  of  a 
purely  formal  defect,  such  as  is  usually  waived  by  answering  to  the 
merit,  his  application  would  certainly  not  be  granted;  while  if  he 
proposes  a  demurrer  going  to  a  matter  of  substance,  the  seme  defense 
would  be  available  at  the  final  hearing.  The  circumstance  tiiat,  after 
withdrawing  his  answer  and  demurring,  the  defendant,  in  the  event 
of  losing  on  demurrer,  would  again  have  a  right  to  answer,  is  a  suf- 
ficient argument  against  allowing  him  to  withdraw  Uie  answer  in  any 
doubtful  case.  If,  however,  it  appears  to  the  court  on  mature  delib- 
eration that  the  proposed  demurrer  is  entirely  good,  there  is  no  reason 
why  tile  answer  should  not  be  withdrawn  and  the  demurrer  intei^ 
posed.  The  proceedings  are  thus  terminated  at  once.  In  all  cases 
the  question  is  one  within  the  discretion  of  the  court  If  justice  can 
probably  be  as  well  done  by  pursuing  the  usual  course,  the  defendant, 
having  first  elected  to  answer  to  the  merits,  will  be  required  to  try 
on  tbe  merits.'** 

•■New  Jenqr  v.  New  Toifc  (lUS)  **PbelM  v.  Elliott  (1887)  »  FOd. 
«  Pet.  323,  8  L.  ed.  414.  3041. 

*■  NewDum  e.  Moodf  {1BS4)   10  F«d. 

Xq.  Prtc  Vol.  L— 87, 
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Argummi  of  Demnurer,  __  ^^-^  ■■;-- 

i  881.  Setting  Oemnzzer  for  Aiyiunait 

A  fomial  joinder  in  the  demurrer,  such  as  was  fiunilUr  in  oonk- 
mon-law  pleading,  is  not  required  in  courts  of  equity.  Instead  tlie 
plaintiff  is  required  to  set  the  demnrper  down  for  argnmmt"  Thii 
step,  like  tha  setting  of  a  plea  for  argument,  sboold  be  token  on  or 
before  the  role  daj  oezt  succeeding  that  on  which  the  demorrer  is 
filed. 

The  failure  of  the  plaintiff  to  set  the  demorrer  for  argument 
within  this  time  operates  aa  an  admission  of  the  sufficieni^  of  tho 
demurrer  and  entitles  the  defendant  to  a  dismiasal  as  of  course, 
nnlees  the  court,  or  judge,  allows  farther  time." 

What  conetitutee  the  setting  of  ft  demurrer  down  for  a^ument  is 
not  ezpresslj  defined  by  the  equity  rules.  According  to  the  English 
practice,  a  demurrer  was  set  down  for  argument  by  an  or  parte  order, 
isaued  on  petition  of  the  plaintiff  and  served  tm  the  defendant's 
solicitor  two  days  before  the  hearing.  This  practice  is  not  followed 
in  the  federal  courts ;  but  on  the  con^ry,  the  party  wishing  to  eet  the 
demurrer  down  for  argument  does  so  by  motion  entered  by  the  clerk 
in  the  order  book.  The  motion  is  grantable  as  of  course,  and  the 
entry  of  it  operates  as  sufficient  notice  to  the  parties  and  their 
■olicitors." 

The  mere  filing  of  a  demurrer  does  not  make  it  ready  for  atgu- 
ment  It  must  be  regularly  set  for  argument  in  conf onnity  with  the 
practice  of  equity  courts.  Under  a  local  rule  requiring  causes  to  be 
put  on  the  calendar  for  hearing  when  they  are  ready  for  argument 
COL  demurrer,  a  cause  should  not  be  entered  on  the  calendar  when  the 
demurrer  ia  first  filed  but  only  when  the  cause  is  actually  set  for 
aigtunent  on  the  demurrer-'* 

§  868.  Wtivinff  Benefit  of  Demnrrer. 

A  demurrer  may  be  abandoned  by  the  party  who  puts  it  in,  and  a 
presumption  that  it  is  abandoned  arises  from  the  taking  of  steps 
inconsistent  with  an  intention  to  rely  thereon.  One  who  answers  and 
goes  to  hearing  on  the  merits  is  held  thereby  to  have  abandoned  a 

*>  Equity  Rule  83.  **  Gillette  v.  Dohenr  (1B9&)  66  Fed. 

•t  EqnitT  Ride  K;  Gillette  e.  Doheny  71«. 
(189S)  es  Fed.  TIS,  7ie. 

*•  QlUette  v.  Dobenjr  (ISOS)  «6  Fed. 
71B. 
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denmnrer  pnwiotialy  filed.    In  Buch  oaee  it  ie  not  necessary  that  the 
record  Bhould  show  what  disposition  was  made  of  the  demurrer." 

§  968.  Dbponiv  «f  Dtmitos-Jiidioikl  Disoretion. 

If  the  demurrer  haa  the  proper  scope  and  it  appears  on  the  argu- 
ment that  the  objection  pointed  out  therein  is  a  valid  one,  the  court 
will  UBuallj  BUBtain  the  demurrer,  otherwiBe  not.  However,  in  dis- 
posing of  demurrers  the  court  has  a  certain  amount  of  judicial  diB- 
cretion  to  be  exercised  in  furtherance  of  justice;  and  where  the 
nature  of  the  case  stated  in  the  bill  ia  such  as  to  make  it  probably 
more  conducive  to  the  cause  of  justice  to  decide  such  case  only  after 
answer  and  proof,  it  ia  within  the  discretion  of  the  court  to  refuse  to 
determine  it  on  demurrer,  though  the  demurrer  may  appear  to  be 
technically  well  grounded."  Under  these  conditions,  the  practice 
ia  to  overrule  the  demurrer  with  leave  to  rely  upon  it  in  the  answer, 
— a  recourse  very  frequently  adopted  indeed.*""  In  no  case  will  a 
matter  be  determined  on  demurrer  where  the  issue  is  confusing  and 
the  court  has  doubts.  To  obtain  the  decision  of  a  question  on  demnp- 
rer,  the  demurrant  must  show  a  well-defined  issue  on  which  a  definite 
and  precise  conclusion  can  be  independently  reached  without  regard 
to  other  issues  whatever.'^  On  the  other  hand,  where  it  is  manifest 
that,  on  the  whole  record,  the  plaintiff  has  no  cause  of  action  and 
that  to  sustain  the  bill  on  demurrer  would  merely  lead  to  an  unprofit- 
able expenditure  of  time  and  money  by  the  plaintiff,  the  bill  will  be 
dismiBeed."" 

§  864.  BeMrrlllf  DunniTer  to  Final  Hearing:. 

A  good  illustration  of  the  situation  where  a  demurrer  may  well  be 
overmled  in  the  discretion  of  the  court,  with  leave  for  the  defendant 
to  rely  on  the  same  in  his  answer,  is  presented  in  the  case  where  a 
demurrer  to  a  bill  for  the  infringement  of  a  patent  raises  the  question 
of  the  novelty  of  the  patent.     This  question  cannot  be  fairly  and 

"  Baaey  v.  Oallft^er  (1ST4)  SO  Wall.  >>  So  held  In  »  cue  where  the  equity 

670,  22  L.  ed.  MS;  Towniend  r.  JemiMiit  ot  the  bill  depended  on  the  truth  of  m 

(1S4&)  7  How.  717,  12  L.  ed.  886.  usertion  that  if  relief  were  not  granted, 

•  •Snyder  p.  The  De  Foreat  Wirelpas  a  certftin  injurious  act  would  be  done 

etc.  Go.  (1007)   164  Fed.  142.  to  plaintiff  In   the   future.     The  court 

*••  RankiD  o.  Milter  (I9M)  130  Fed.  concluded  that  there  was  no  good  ground 

229.  to  anticipate  euch  oonBequmee  and  dis- 

•TUImui   ti.   laeger    (18BS)    67   Fed.  miBaed    the    bill.      Button   c.   Bancroft 

080;  Strawbemr  Hill  e.  Chicago  etc  R.  (18071  S3  F«L  17- 
Co.  (ISW)  41  red.  S68;  Pettit  e.  Sop* 
(1880)  2  Fed.  623. 
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justly  settled  on  demuirer.  Ita  solution  would  be  governed  to  some 
extent  by  the  oonstruction  pnt  upon  the  claims  of  the  plaintiff's 
patent,  and  wbetber  these  should  be  construed  narrowly  or  broadly 
would  sometimes  depend  on  the  prior  state  of  the  art.  Furthermore, 
expert  testimony  mi^t  be  required  to  aid  in  settling  it.  To  attempt 
to  adjudicate  such  a  question  would  be  hazardous  to  the  ri^te  of  the 
respective  parties.  Such  a  demurrer  will  therefore  be  overruled  with 
leave."" 

A  question  that  is  not  material  on  the  preliminary  questi<Mi  of  the 
right  of  action  will  not  be  passed  upon  on  demurrer.'""  Where  a 
demurrer  is  directed  chiefly  to  the  matter  of  the  jurisdiction  of  the 
court  and  that  point  is  decided  favorably  to  the  entertainment  of  the 
suit  by  the  court,  another  question,  which  can  be  more  properly 
determined  at  the  hearing,  will  not  be  settled  on  demurrer  but  will  be 
left  open  till  the  hearing.'"' 

A  demurrer  will  not  be  sustained  to  a  bill  in  double  aspect,  where 
the  demurrer  is  directed  only  to  the  relief  sought  under  one  aspect 
and  the  situation  is  such  that  the  question  raised  by  the  demurrer 
can  be  more  properly  determined  at  the  hearing.'"* 

g  065.  Ctrttinty  of  Bill  at  Affecting  Diipotition  of  Demnrnr. 

When  a  demurrer  is  interposed  raising  the  question  whether  the 
bill  makes  out  a  case  for  relief  on  the  merits,  and  the  allegations  of 
the  bill  are  somewhat  lacking  in  definiteness  and  precision,  the 
demmrer  will  be  overruled,  if  the  statements  are  such  as  to  support 
the  case  in  any  aspect.  Here  the  attitude  of  the  court  is  to  let  the 
cause  go  on  to  hearing  and  to  see  what  the  plaintiCF  can  make  out  of 
it  on  the  proof.  In  the  decision  of  such  question,  we  constantly  read 
such  observations  as  this :  "  It  cannot  be  said  upon  demurrer  that 
the  averments  "of  the  bill  do  not  state  a  cause  of  action." '"'  In 
order  to  support  a  demurrer  the  court  will  not  strain  judicial  knowl- 
edge to  cover  a  point  which  should  be  more  properly  determined  after 
the  facte  are  fully  developed.'"*  (Jeneral  demurrers  are  not  looked 
on  with  favor  when  interposed  to  a  bill  charging  fraud  and  oon- 
spiraey.'"" 

*>8tAr  eta.  Co.  v.  Klalm  (1906)   14S  '•■See,  e.  g.,  HnbbArd  v.  thnhattu 

Fed.    834.  Trust  Co.    (1898)    30  C.   C.  A.  SSO,  87 

i«i>  Sfcringe  Jt  Trust  Co.  v.  B«*r  Val-  Fed.  69. 

leylrr.  Co.  (1902)  118  Fed.  993.  !•«  Miller  p.  AbreM  (1907)  IM  FW. 

iti  Virginia  r.  Weat  Virginia  (1907)  644.  648. 

SIM  U.  S.  290,  61  L.  ed.  1068.  i<i<  Jithn  r.  Champanie  Lumber  Co. 

]»  Strawberrv  Hilt  v.  Cbioaco  etc.  R.  (1906)  147  Fed.  fl31. 
Co.  (1890)  41  Fed.  H9, 
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§  866.  Plaintiff'!  Viigbt  to  Amend  Where  Semnmr  Snituned.  - 

Upon  sustaining  a  demurrer  the  court  will,  on  motion,  usually 
allow  the  plaintiff  to  amend  his  bill,  if  the  defect  pointed  out  by  the 
demurrer  appears  to  be  such  as  could  be  cured  by  amendment.  The 
order  usually  is  that  the  plaintiff  amend  within  a  specified  time, 
otherwise  the  bill  to  be,  or  stand,  dismissed.  The  time  to  be  allowed 
for  amendment  is  within  the  discretion  of  the  court,  and  will  be  fixed 
to  suit  the  exigencies  of  the  particular  situation.'**' 

The  defendant  is  of  course  entitled  to  his  costs  when  his  demurrer 
is  allowed,  and  the  court  may  further  impose  reasonable  terms  on  tho 
plaintiff  in  allowing  him  to  amend. '°' 

§  967.  Siiotetion  of  Gonrt. 

After  a  demurrer  going  to  the  merits  of  the  bill  has  been  sustained^ 
it  is  largely,  if  not  wholly,  in  the  discretion  of  the  trial  court  to  allow 
an  amendment  or  not;  and  if  it  appears  that  the  plaintiff's  case  is 
incurable  and  that  no  amendment  could  be  made  that  would  justify 
relief,  the  amendment  will  not  be  permitted.  Nor  will  the  supremo 
court  reverse  an  order  refusing  to  permit  an  amendment  unless  there 
clearly  appears  to  have  been  an  abuse  of  discretion.  Furthermore,  it 
seems  that  in  no  case  would  the  supreme  court  reverse  such  an  order 
where  the  psrticular  amendment  offered  and  refused  is  not  incorpo- 
rated  in  the  record ;  for  unless  this  is  done,  the  court  cannot  see  that 
the  proposed  amendment  contains  sufficient  matter  to  entitle  tho 
plaintiff  to  relief."' 

If  the  plaintiff  elects  to  stand  on  his  bill  and  makes  no  application 
for  leave  to  amend,  a  decree  is  entered  dismissing  the  biU  without 
more  ado,*" 

§  868.  Answer  after  Demurrer  Overruled. 

If  a  demurrer  is  overruled  and  disallowed,  the  defendant  will  be 
ordered  to  answer  the  bill,  or  so  much  thereof  as  is  covered  by  the 
demurrer,  by  the  next  rule  day  or  at  such  other  period  as,  con- 
sistently with  justice  and  the  rights  of  the  defendant,  the  same  can, 
in  the  judgment  of  the  court,  reasonably  be  done.     In  default  of 

i<i»8ee  the  order  in   Biabop  e,  York  i»«  United  States  v.  Atherton   (1880) 

(1902)   118  Fed.  382;  Bishop  t).  Leonard  102  U.  S.  372.  28  L.  ed.  213. 

1 1902)    123   Fed.   flSl ;    PolC  f.  Mutual  i«)  Headrick   v.    LaraoD    (C.   C.    A.; 

etc.  AsBn.  (1903)  119  Fed.  491.  1907)  81  C.  C.  A.  378,  1S2  Fed.  04. 

107  Equity  Rule  36. 
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aaeh  answer  a  pro  confetso  will  be  taken,  and  the  tause  will  be  pro- 
ceeded wiUi  tx  parie}^ 

§  968.  Cofti  ind  Tamil. 

Tbo  plaintiff  is  entitled  to  his  ooeta  In  the  cause  up  to  the  time  the 
demurrer  waa  overruled,  unlesa  the  oourt  is  satisfied  that  the  defend* 
ant  bad  good  ground,  in  point  of  law  or  fact,  to  interpose  the  same, 
and  that  it  was  not  interposed  vexatiouslj  or  for  delay.'"  In  a  case 
where  the  court  thought  that  the  demurrer  had  obviously  been  inter- 
jKised  for  delay  and  not  in  good  faith,  an  order  was  passed  allowing 
the  defendant  to  answer  only  upon  the  payment  of  the  taxable  costs 
and  the  payment,  in  addition,  of  a  further  sum  to  cover  the  expenses 
to  which  the  plaintiff  had  be^i  put  by  the  interposition  of  the  demnr* 
rer."* 

g  970.  Order  SutaiiiiDg  DoBunr  to  Firt  of  BiU. 

Where  two  demurrers  are  filed,  one  going  to  the  entire  bill  and  one 
to  a  part  only,  and  the  former  ia  overruled,  but  the  latter  snatained, 
a  decree  should  be  entered  diamisaing  the  bill  as  to  that  part  covered 
by  the  effective  demurrer  but  overruling  the  demurrer  to  the  other 
parts  of  the  bill  and  requiring  the  defendant  to  answer  thereto.^" 

g  971.  Defendant's  Election  to  Stand  on  Semorrer. 

Where  a  demurrer  is  overruled  and  the  defendant  refuses  to  plead 
or  answer  further,  he  is  thereby  said  to  stand  on  his  demurrer.  If 
he  signifies  his  election  to  stand  on  his  demurrer,  a  decree  can  fortb> 
with  be  entered,  ordering  the  bill  to  be  taken  for  confessed ;  but  if,  as 
usually  happens,  such  election  is  not  asserted  in  court,  the  pro  con^ 
fesao  will  be  taken  only  after  the  defendant  has  failed  to  comply 
with  the  order  of  the  court  requiring  him  to  answer.  After  a  final 
decree  has  been  entered  on  the  bill  as  confessed,  the  defendant  can 
take  the  cause  up  by  appeal.  The  appellate  court  then  has  to  deter- 
mine primarily  the  question  whether  the  demurrer  Was  rightly  over- 
ruled, and  secondly,  supposing  the  action  of  the  lower  court  to  bo 

111)  Equity  Rule  34.  aa  of  courae.    No.  IS  of  Rnlw  of  thai 

B;   rules   of   practice   of  the   Circuit  oourt. 

Court  for  the  Northern  District  of  Cali-  I'l  Equity  Rule  34. 

forum,  the  defendant  is  allowed  ten  dajD  in  Merrimao  etc.  Co.  P.  Sctileilu«r 

from  the  time  of  the  serrice  of  vritUn  (1903)   124  Fed.  £37. 

notice  of  the  overruling  of  the  demurrer  1 1  ■  Powder    Co.     e.    Powder     Workl 

within  which  to  answer  to  the  merita  <1878)  98  U.  S.  1Z6,  2S  L.  ed.  TT. 
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correct  on  that  point,  whether  the  Bubsequent  proceedings  were  in  con- 
formity with  correct  principles  of  equity  pleading  and  practice."* 

If  a  defendant  who  demurs  and  answers  elects  to  abide  bj  the 
demurrer  and  for  that  reason  refuses  to  take  proof,  he  will  not  at 
the  ll^a^iDg  be  granted  leave  to  put  in  proof."" 

§  972.  ConclniiTeneu  of  Isme  Freunted  by  Semomr. 

Where  a  demurrer  is  once  orerraled  with  leave  to  answer,  but 
without  leave  for  the  defendant  to  incorporate  the  same  demurrer  in 
his  answer,  the  defendant  cannot  rely  upon  it  again ;  and  if  he  again 
files  with  hia  answer  a  demurrer  relying  on  the  same  matters,  the 
demurrer  will  he  stricken.*^' 

"•DktU  v.  Qtty  (1878)  16  Wall.  n*  Puller  c.  Ennpp  (1880)  84  Fed. 
216.  21  L.  ed.  402.  100. 

iitOrendorf   v.    Budlong    (1882)    12 
Fed.  U  (CAW  <a  UtUa  nSu). 
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Fha  or  Demwrtr  Inoorponted  m  Ammwt. 

I  lOM.  Answer  Maj  Embody  Umtter  of  Plea  or  Demurrer. 

1010.  DiMxmery  as  Affected  by  IncorporvUoii  of  F)«ft  in  Answer. 

1011.  AlHrm&tive  Ple&  Embodied  in  Answer. 

1012.  Negative  or  Anomalous  Plea  Embodied  in  Answer. 

1013.  Mode  of  Pleading  Hatter  of  Plea  in  Answer. 

1014.  Kale  39  Inapplicable  Wbere  Separata  Plea  Overruled  and  Incorporato) 

in  Amwei. 

Concurrent  Use  of  Demurrer,  Plea,  and  Answer. 

g  973.  Homial  Sequence  of  DefemiTe  FleAdiI^«. 

In  the  preceding  chapters  we  have  dealt  successively  with  the 
three  defeneive  pleadings  available  to  the  defendant,  namely  the 
answer,  the  plea,  and  the  demurrer.  The  order  adopted  has  been 
determined  by  considerations  of  convenience  and  economy  of  treat- 
ment, and  this  sequence  does  not  conform  to  the  order  in  which  th? 
defendant  must  in  practice  utilize  these  respective  forms  of  defensive 
pleading.  The  purpose  of  both  the  demurrer  and  plea  ie  to  -iiit  the 
proceedings  off  and  to  obtain  judgment  in  favor  of  the  defendant  in 
the  early  stages  of  the  suit,  thereby  relieving  the  defendant  from 
giving  discovery  and  obviating  the  necessity  of  going  into  the  full 
merits  of  the  cause.  It  follows  that  these  forms  of  defensive  plead- 
ing are  always  resorted  to  before  answering.  Furthermore,  it  is 
logical  that  the  demurrer  should  precede  the  plea,  for  the  demurrer 
raises  a  bare  issue  of  law  and  depends  on  no  other  facts  than  thoao 
stated  in  the  bill.  The  practical  order  in  which  the  several  defensive 
pleadings  are  utilized  is,  therefore,  demurrer,  plea,  answer. 

§  974.  Stronger  Pleading  Overmlei  Weaker. 

The  adoption  of  this  order  is  fortified  and  even  made  necessary  by 
the  existence  of  an  important  principle  of  pleading  to  the  effect  that 
a  pleader  who  departs  from  this  sequence  thereby  waives  the  right  to 
resort  to  any  mode  of  defense  that  he  passes  over.  The  ans^ver  is  the 
most  favored  of  all  modes  of  defense,  and  as  a  pleading  it  is  superior 
to  either  the  plea  or  demurrer.  The  plea  is  more  favored  than  the 
demurrer,  and  as  a  pleading  it  is,  therefore,  superior  to  the  demurrer. 
As  the  weaker  and  less  favored  mode  of  defense  must  always  yield  to 
the  stronger  and  more  favored,  it  follows  that  a  plea  will  overrule  a 
demurrer ;  and  an  amnver  will  always  overrule  either  a  demurrer  or 
a  plea,  or  both.  Put  in  Another  way,  the  rule  is  that  one  who  resorts 
to  a  stronger  mode  of  defense  thereby  waives  the  ri^t  to  resort  to  a 
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weaker  mode  of  dofenae ;  or  if  tlie  weaker  pleading  has  already  been 
put  in,  he  thereby  waivee  the  rij^t  to  tely  upon  it  Thifl  applies 
whether  the  respective  pleadings  go  to  the  whole  bill  or  to  one  or 
more  parta  of  it:  In  every  case  where  an  answer  covers  the  same 
ground  aa  a  plea  or  demnrrer,  and  where  a  plea  oorerB  the  aame 
ground  la  •  demorrer,  t^e  plea  or  demurrvr,  as  the  case  may  be,  is 
OTerruIod. 

$  976.  Itenunr,  Rat,  tad  Annnr  to  Suae  &ilL 

The  principle  that  the  stMnger  pleading  wairea  and  ovBrmlee  a 
weaker  pleading  applies  only  where  the  two  pleadings  cover  the  same 
ground.  Consequently,  if  a  bill  embraces  two  or  more  causes  of 
action,  or  one  cause  of  action  susceptible  of  being  divided  into  two  or 
more  elements  the  defendant  may,  as  to  each  cause  of  action,  or  each 
distinct  part  of  a  single  cause  of  action,  adopt  the  particular  mode  of 
pleading  best  suited  to  his  defense.  He  may,  in  such  case,  if  he  sees 
fit,  demur  to  one  part,  plead  to  another,  and  answer  to  still  another. 
In  other  words,  he  may  demur,  plead,  and  answer  to  different  parts 
of  the  bill  at  the  same  time.'  As  it  is  put  in  equity  rule  32,  "  the 
defendant  may  at  any  time  before  the  bill  is  taken  for  confessed,  or 
afterward  with  the  leave  of  the  court,  demur  or  plead  to  the  whole 
bill,  or  to  part  of  it,  and  he  may  demur  to  part,  plead  to  part,  and 
answer  ae  to  the  residue." 

Furthermore,  as  a  defendant  is  l^ally  bound  to  respond  to  the 
whole  case  made  in  the  bill,  it  Is  his  duty,  where  one  speoiee  of 
pleading  is  directed  to  a  part  only,  to  supplement  that  d^ense  by 
some  other  pleading  covering  the  residue  of  the  bilL 

g  976.  Fleadii^  Knit  Hot  Be  Too  Narrow. 

A  defendant  who  undertakes  to  set  up  different  defenses  by  two  or 
more  different  modes  of  pleading,  should  first  assure  himself  that  the' 
case  stated  in  the  bill  is  really  resolvable  into  distinct  elements  to 
which  his  several  modes  of  defense  are  really  appropriate.  Further- 
more, he  must  take  care,  in  drawing  his  pleadings,  that  each  shall  be 
directed  to  all  of  that  particular  part,  and  no  more,  to  which  it  is 
intended  to  apply  and  to  which  it  ought  to  extend.  On  general 
principles,  a  plea  or  demurrer  would  be  overruled,  if  it  were  found  to 
be  in  fact  less  extensive  than  that  part  of  the  bill  to  which  it  was 
intended  to  apply  and  to  which  it  ought  to  extend.     However,  to 

1  Uvlngsttm  p.  8toi7   (1B3S)   0  Pet.   633,  658,  9  L.  ed.  266,  SM. 
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avoid  unneoeseary  technicality  at  this  point  it  ia  provided  in  equity 
rule  86  that  "  no  demurrer  or  plea  shall  be  held  had  and  overruled 
upon  argument,  only  because  such  demurrer  or  plea  shall  Dot  oovsr  bo 
much  of  the  bill  aa  it  might  by  law  have  extended  to."  ' 

g  977.  Pleading  Kvtt  Vot  Be  Too  Broad. 

As  the  defendant  should  guard  againat  making  bis  pleadings  too 
narrow,  ao  should  he  take  care  that  thoy  are  not  too  broad.  There 
should  be  no  overlapping  of  the  different  pleadings.  UDder  the 
£nglieh  practice,  a  weaker  pleading  was  overruled  by  a  stronger 
pleading  that  overlapped  and  oovered  a  material  part  of  the  ground 
occupied  hy  the  weaker,  to  the  same  extent  as  if  it  covered  the  whole 
of  that  ground.'  It  ia  poBsihle  that  this  doctrine  is  still  theoretically 
applicable  in  the  federal  courts  where  a  plea  extends  to  part  of  the 
ground  covered  by  a  demurrer ;  hut  as  regards  the  effect  of  an  answer 
that  overlaps  a  part,  but  not  all,  of  the  ground  covered  by  a  plea  or 
demurrer,  the  doctrine  stated  is  materially  ohanged  by  an  equity  rule 
as  follows :  * 

Equity  Rule  37:  No  demurrer  or  plea  shall  be  held  bad  and  overruled  upon 
arpimeot,  only  becaUM  the  answer  of  the  defendant  maj'  extend  to  aome  part 
of  the  same  matter  as  may  be  oorered  by  such  demurrer  or  pie*.* 

The  rule  in  question  was  evidently  intended  to  apply  only  in  cases 
where  the  plea  extends  merely  to  a  part  of  the  bill  and  where  the 
answer  is  intended  to  cover  the  residue  but  by  inadvertence  of  the 
pleader  is  somewhat  more  extensive.'  There  was  plainly  no  intention 
directly  to  encourage  loose  habits  of  pleading. 

§  876.  Pleading!  Ineompatible  if  Both  Diraoted  to  Whole  Bill. 

Moreover  the  rule  does  not  sanction  any  practice  whereby  any  one 
may  demur  to  the  whole  bill,  plead  to  the  whole  hill,  and  answer  to 

1  Adopted    from    Eng.   Ord.    in   Chan,  rules  the  federal  practice  confonned  to 

(Aug.  26.  1S41 )   No.  36.  the  earlier  Englieh  practice  and  a  plea 

»  "  It    has    been    adopted    as    an    in-  or  demurrer  was  overruled  by  an  answer 

variable  rule  that  an  ananrr  to  any  part  covering     part    of    the    same    f^round. 

of  a  bill  demurred  to  will  overrutp  the  Steams   v.   Pan    (ISM)    1    Bto^   204; 

demurrer,  even  thouf^h  the  part  be  im-  Ferfcueon  r.  O^arra    (1B18)    Pet.  C.  C. 

material."     2  Dan.  Ch.  Pr.  75.  493. 

«Thl«   rule  was   adopted   from   Eng.  >  Pierpont  v.  Fowie  <I946)  Pad.  Cas. 

Orders  in  Chan.    (Auff.   26,  IS4I)    No.  No.  Il.ise. 

37.     Under  the  rules  of  ISSS,  there  was  ■  Huntlnffton    0.    lAidlCT    U807)    7* 

no   rule   aimilar   to  number  37   of  the  Fed.  865,  867. 
rules  of  IBU.    Hence,  under  thote  prior 
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the  whole  bill ;  or  whereby  he  may  demur  and  plead,  or  demnr  and 
answer,  or  plead  and  answer,  to  the  whole  bill  at  onoe.^  It  results 
that,  notwithstanding  equity  rule  37,  a  demurrer  or  plea  to  the  whole 
bill  is  tttill,  as  heretofore,  overruled  by  an  answer  to  the  whole  bill." 
But  a  demurrer  to  the  whole  bill  filed  by  one  defendant  is  not  over- 
ruled by  the  answer  or  plea  of  his  co^efendant  to  the  whole  bilL* 

§  979.  Demurer  oi  Flea  to  Put  Inoompatible  with  Aniwer  to  Whole. 
Furthermore  it  is  still  true,  aa  a  general  princl^  'e,  that  a  demnirer 
or  plea  to  part  of  a  bill  is  overruled  l^  an  answer  of  the  same  defend- 
ant to  the  whole  hill,  for  such  an  answer  inevitably  covers  all  the 
ground  covered  hy  the  demurrer  or  plea." 

Ortint  V.  Phami*  liu.  Co.  (1SS7)  121  U.  8.  lOfi,  »  L.  ed.  QOS:  A  pie*  niUibg 
the  defense  o[  USUI?  and  a  ple«  of  p*;ment  wen  ioterpoaed  to  %  bill  to  fore- 
close deed«  of  trust.  At  the  SMoe  time,  the  defendiuit  filed  mi  aAswer  setting 
up  usury  snd  payment,  among  other  defenses.  The  pleu  were  held  to  be  over- 
ruled, because  their  ground  was  whoUjr  oovered  bj  the  answer. 

§  880.  Plea  and  Aniwer  Setting  TTp  Different  Defenwa. 

If  a  defendant  pleads  one  defense  by  plea  and  also  answers  to  the 
whole  bill  but  sets  up  a  defense,  or  defenses,  in  the  answer  different 
from  that  stated  in  the  plea,  the  plea  is  thereby  technically  ovemilcd 
to  the  same  extent  as  if  the  answer  had  embodied  the  same  defense 
as  the  plea.  Howe\Tr,  as  tiie  court  of  equity  is  not  inclined  to  dis- 
courage any  honest  defense,  it  will  not  ordinarily  overrule  such  plea 
or  order  it  stricken  in  general  terms ;  but  if  the  defense  exhibited  in 
the  plea  appears  to  have  any  merit,  the  court  will  pass  an  order  that 
the  plea  be  incorporated  in  the  answer,  or  that  the  plea  stand  as  part 
of  the  answer."  It  is  not  technically  correct  to  allow  the  plea  to 
stand,  as  a  plea,  with  the  answer ;  but  tjiis  has  sometimes  been  done." 

1  Crescent   Citv   Co.   r.   Butchers   Co.   No.  13,796;  Sims  v.  Lyle  (1822)  4  Wash. 
(ISS21    IS  Fed.  22S;  Adams  C.  Howard   C.  C.  301,  Fed.  Cas.  No.  12.SD1.    Contra, 
(1881)    ft  Fed.    347;    United  States  c.  Hayes  r.  Dayton  (18S0)  8  Fed.  702. 
American  Bell  Telephone  Co.   (I8BT)   30        •  Dakin  C.  Union  Pac  B.  Co.   (1S80) 
Fed.   S23;   Strang  v.  Richmond  etc.   R,    6  Fed.  06S. 

Co.  (IBOO)  41  C.  C.  A.  474.  101  Fed.  611.  lo  Strang  o.  Richmond  etc  Co.  (1900) 
»  Fuller  V.  Knapp  (1B8G)  24  Fed.  100;  101  Fed.  fill,  SIS;  Crescent  City  Live 
Marshall  r.  Otto  (1803)  SO  Fed.  249;  Stocic  etc.  Co.  o.  Butchers'  Union  etc 
Hudson  V.  Randolph  (1894)  66  Fed.  216,  Co.  (1882)  12  Fed.  226. 
n  C.  C.  A.  402;  Huntington  n.  Laidley  ti  Lewis  r.  Baird  ( 1S42)  3  McLean, 
<1S!)7)  70  Fed.  866;  United  Cigarette  60.  Fed.  Cos,  No.  8,316.  "Where  one 
Co.  r.  Wright  (1904)  132  Fed.  105;  defense  is  made  hy  the  plea,  and  an- 
Brvant  Bros.  Co.  P.  Robinson  (1900)  other  by  the  answer,  the  plea  will  be 
7tl  C.  C.  A.  260,  149  Fed.  381 ;  Taylor  p.  ordered  to  stand  for  an  answer." 
Luther   (1835)   2  Sumn.  22S,  Fed.  Cas.     iiln   Mereaatile  Trust  Co.  e.  His- 
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§  981.  Flea  to  Turisdictioii  Hot  Oremiled  by  Answer. 

A  plea  in  abatement  to  the  statutory  jurisdiction  of  the  court  is 
not  overraled  hy  an  answer  to  the  merits.*'  This  results  from  the 
peculiar  organization  of  the  federal  ■  courts  and  from  the  fact  that 
objection  for  defect  of  statutory  jurisdiction  can  now  be  made  at 
practically  any  time.  Beeidee,  the  defect  arising  from  want  of  stat- 
utory jurisdiction  cannot  be  waived. 

§  882.  Withdrawii^  Aniwer  to  Bely  on  flea. 

When  an  answer  is  inadvertently  drawn  in  such  fasliion  as  to 
cause  it  to  overrule  a  plea  on  which  the  defendant  wishes  to  rely, 
the  court  will  sometimes  entertain  an  application  for  leave  to  with- 
draw the  answer  or  so  much  of  it  as  may  be  necessary  to  restore  the 
plea.  Such  a  motion  will  not  be  entertained  where  it  fails  to  specify 
the  particular  part  of  the  answer  which  the  defendant  proposes  to 
withdraw.** 

g  883.  Teiting  CompatibiUt;  of  Different  Pleadii^. 

Where  a  demurrer,  plea,  and  answer,  or  any  two  of  them,  are  filed 
in  any  case  to  a  bill,  and  the  plaintiff  wishes  to  raise  the  question 
whether  they  are  compatible,  and  whether  one  is  not  overruled  by  the 
other,  a  proper  proofing  is  by  motion  to  strike  from  the  files  the 
pleading  that  is  supposed  to  be  overruled.'*  But  the  plaintiff  may, 
if  he  prefers,  make  a  special  motion  to  disallow  the  demurrer  or 
plea,^"  or  he  may  move  to  compel  the  defendant  to  elect  as  to  the  par- 
ticular pleading  on  which  he  proposes  to  stand.'' 

We  perceive  no  very  good  reason  why  the  plaintiff  should  not  be 
permitted  to  raise  the  question  wliptlicr  a  demurrer  or  plea  has  been 
overruled  by  the  filing  of  an  incompatible  pleading,  by  setting  the 

Muri  etc.  R.  Co.    (IBOS)   S4  Fed.  379,       i«  Ferguson  F.  O'Harra  (1816)  Pet.  C. 

the  court  allowed  a  plea  to  stand  where  C,  493. 

it  set  up  a  alightlj  different  defense  i:  Hares  v.  Dajton  (1880)  8  Fed. 
from  that  stated  in  the  answer,  though  702;  Adamg  v.  Howard  (1881)  9  Feil. 
the  answer  went  apparently  to  the  347.  In  the  latter  case  it  was  in- 
whole  bill.  tiniat«d    that    if    the    defendant.    whfU 

i>  See    Flayford    v.    Lockard     (1899)  forced  to  such  an  election,  should  chooiie 

6C  Fed.  870.  to  stand  on  his  demurrer  and  it  shuuM 

14  Ferguson   v.   O'Harra    (1818)    Pet,  I>p  overniled,  he  would  perhaps  tlierebv 

C.  C.  495.  Fed.  Cas.  No.  4.7-10.  Uiee  the  right  to  answer  over,  which  i's. 

»«  Huntington   r.   Laidley    (1897)    TO  or.linarily  incident  to  the  ovpirnliiiK  nf 

Fed.  868;  Mercantile  Trudt  Co.  r.  iiU-  a  dpmurrer,— a  suggestion  of  doubtful 

ponri  etc.  R.  Co.  (1898)  84  Fed.  379.  validity, 
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demurrer  or  plea  down  for  argument  on  ite  Bofficiency,'"  bat  it  has 
been  caeuaUj  held,  in  one  caae,  that  if  a  plaintiff  sntsnitg  the  cause 
for  argument  on  the  snfficieDey'  of  ■  dennuTer  or  plea,  be  tberebj 
waive*  the  rij^  to  rdy  on  the  fact  that  aueh  pleading  has  been  over- 
ruled hj  some  other  pleading.*^" 

The  filing  of  exceptions  to  the  aufficiencj  of  an  answer  accom- 
pnnying  a  demurrer  to  a  part  of  the  bill  operates  as  an  admission  of 
t)if>  siifliciency  of  the  demurrer.  The  plaintiff  should  therefore 
always  make  sure  to  have  the  demurrer  argued  and  disposed  of  before 
excepting  to  the  answer." 

Afower  in  Support  of  Plea. 
%  98^  lUtttr  of  DiMorer?  in  Answer  Does  Hot  Orcmile  FIw. 

The  rule  by  which  a  plea  is  held  to  be  overruled  by  an  answer 
covering  the  same  ground  as  the  plea,  has  reference  solely  to  metteifl 
of  defense.  It  has  no  application  to  matter  of  discovery  contained  in 
the  answer.  An  answer  containing  discovery  only  cannot  overrule  a 
plea.'**  In  fact,  aa  we  are  now  to  learn,  it  is  abaolutely  necewwy 
in  certain  cases  that  a  plea  should  be  accompanied  by  an  answer  con- 
taining discovery  as  to  the  matters  embraced  in  the  plea.  In  this 
situation  the  plea  is  said  to  be  supported  by  the  answer,  and  the 
answer  is  said  to  be  in  support  of  the  plea.  The  problem  now  before 
lis  is  to  discover  the  conditions  under  which  this  support  is  necessary 
and  the  nature  and  mutual  relations  of  such  plea  and  answer  respec- 
tively." 

g  080.  DisooTeij  u  Affected  by  Setort  to  Plea. 

In  the  theory  of  equity  pleading,  as  originally  eatabliahed,  every 
bill  is  a  bill  of  discovery.     The  plaintiff  states  facts  constituting  the 

II  Bee  AnDcngaud  e.  Sondert  (ISM)  The  ilecfiioM  of  th«  fadenl  conrta  «re 

27  Fed.  247.  not  &  Mfe  guide  here;  and  me  wlio  kt- 

iisHajre*  v.   Dmytoli    (1880)    8   Fed.  tempta  tn  folloir  t)ietli  is  not  unlikelr  to 

702.  be  led  totolly  oetny.    AttbouKh  Bome  of 

>>Hfttch    V.    Buicraft-Tbiimpeon    Co.  tboae   deciBione    are    citad    where    they 

(1890)  67  Fed.  802,  804,  2  Du.  Ch.  Fr.  eeem    to    be    pertinent,    little    reliaoce 

77.  ahould  ba  placed  on  the  discueBioni  and 

■  «LangdeII,  Eq.  PI.  103.  dic^ta  contained   in  them.     It  would  b« 

II  The  reader  ia  here  admoniBhed  that,  unfair  to  8u)!gest  that  thiB  unsatiafSc- 

In  dealinR  with  thia  «uhject,  the  author  tory  condition  of  judicial  autborily  ia 

haa  aeen  nt  to  rely  to  a  laroe  extent  on  peculiar  to  the   federal  deciaiona.     The 

booki  of  racogniud  authority  on  mat-  aecJBioDB  of  other   courta   otiibit   the 

ten  ot  equity   pleading  ana   piaotloe.  aame  defects. 
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basis  of  the  relief  sought  by  him,  and  be  calls  oQ  the  defendant  to 
anawer  all  the  all^atioos  of  the  bill.  A  response  of  the  defendant, 
by  way  of  discoveiy,  to  these  allegations  is  something  that  the  plain- 
tiff is  always  entitled  to  have.  This  discovery  he  nsually  gets,  of 
course,  in  the  defendant's  answer ;  but  if  the  defendant,  instead  of 
answering,  resorts  to  a  plea,  a  question  at  once  arises  as  to  the  effect 
of  this  proceeding  on  the  right  of  the  plaintiff  to  have  discovery.  In 
order  to  answer  this,  it  will  be  necessary  to  bear  in  mind  the  nature 
and   effect  of  the  three  different  sorts  of  pleas. 

§  986.  IHsoovery  Not  Needed  on  AiBrmatiTe  Flea. 

The  pure  and  affirmative  plea,  as  we  have  seen,  sets  up  some  new 
matter,  dehors  the  bill,  and  seeks  to  defeat  the  suit  by  reason  of  such 
matter.  In  1^^  effect  it  admits  all  the  allegations  of  the  bill  to  be 
true  to  the  same  extent  and  in  the  same  degree  that  a  demurrer  would 
admit  them  to  be  true.  Plainly  the  use  of  such  a  plea  is  in  no  way 
prejudicial  to  the  right  of  the  plaintiff  to  have  discovery,  for  all  the 
allegations  of  the  bill  being  admitted,  there  is  nothing  left  about 
which  discovery  could  be  desired. 

§  887.  Disoovety  Seceuary  on  N^rative  and  Anomaloos  Flea*. 

Negative  and  anomalous  pleas  differ  from  the  afSrmative  plea  in  ' 
the  important  respect  that  they  are  not  founded,  as  is  the  latter, 
exclusively  on  some  new  matter  of  defense  imported  into  the  record. 
The  negative  plea  is  a  denial  of  aome  single  fact  that  is  stated  in  the 
bill  and  that  is  necessary  to  make  out  the  plaintiff's  case.  The 
anomalous  plea,  though  not  wholly  negative,  is  partly  so,  since  it 
always  contains  a  denial  of  the  matter  set  forth  in  the  bill  to  avoid  the 
defense  anticipated  by  the  plaintiff.  Now,  it  is  plain  that  if  the 
negative  and  anmnalous  pleas  were  admitted  on  an  equal  footing  with 
the  affirmative  plea,  the  right  of  the  plaintiff  to  have  discovery  would 
be  violated.  In  so  far  as  a  plea  is  negative,  it  is  directed  to  matter 
contained  in  tlie  bill;  and  as  to  all  such  matters  the  plaintiff  is 
entitled  to  discovery.  Of  oourac  the  courts  could  not  afford  to 
countenance  the  introduction  of  a  pleading  that  would  prejudice  the 
plaintiff  in  so  important  a  right.  They  were  therefore  confronted 
with  the  necessity  of  either  rejecting  negative  and  anomalous  pleas 
altogether,  or  of  admitting  them  under  such  eooditiona  as  would 
render  them  tmprejudicial  to  the  plaintiff. 
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§  MS.  Answer  m  Support  of  Flea. 

A  solution  of  the  problem  was  found  in  tlie  adoption  of  ft  reqniro- 
ment  that  negative  and  anomalous  pleas  must  be  accompanied  bj  an 
answer  gi^'ing  the  plaintiff  the  discovery  to  which  he  is  entitled." 
This  means,  of  course,  that  the  answer  in  support  of  the  plea  should 
be  directed  to  aud  should  answer  those  matters  in  the  hill  that  are 
controverted  by  the  negative  pica  or  by  the  negative  part  of  the 
anomalous  plea.  Other  matters  in  the  bill  should  not  be  answered, 
because  they  are  immaterial  on  the  issue  made  by  the  plea,  and  the 
very  purpose  of  the  plea  is  to  avoid  the  necessity  of  giving  discovery 
about  those  matters. 

It  may  be  imagined  that  a  still  simpler  solntion  could  have  been 
found  in  the  adoption  of  a  rule  to  the  effect  that  the  needed  discovery 
should  be  given  in  the  very  plea  itself,  without  requiring  it  to  be  put 
into  an  independent  and  separate  answer.  But  it  must  be  remem- 
bered that  a  plea  is  not  a  proper  vehicle  of  discovery.  It  is  a  pure 
pleading,  and  it  has  never  been  considered  to  he  a  proper  subject  of 
exceptions  for  insufficiency."' 

g  989.  When  Snoh  Answer  Heoessary. 

From  what  has  just  been  said  it  will  be  manifest  Uiat  an  answer  in 
*  support  of  a  plea  is  never  necessary  unless  the  plea  is  a  plain  ne^tive 
plea  or  contains  a  negative  feature  snch  as  is  found  in  the  anomalous 
plea.  We  have  seen  that  the  anomalous  plea  can  appear  under  vari- 
ous conditions.  The  nonnal  type  of  the  bill  to  which  such  a  plea  is 
proper  is  that  in  which  the  plaintiff  refers  to  an  anticipated  defense 
by  way  of  pretense,  and  then  sets  np  equitable  circumstances  to 
avoid  it  In  another  type  of  bill  requiring  the  anomalous  plea  there 
is  an  absence  of  any  explicit  reference  to  the  pretended  defense  in 
the  bill,  but  the  bill  nevertheless  ccmtains  matter  that  would  defeat 
the  plea,  if  one  should  be  interposed. 

The  situations,  then,  in  which  a  plea  must  be  supported  by  an 
answer  are  principally  three :  (1)  Where  the  defendant's  plea  denies 
some  allegation  in  the  bill  necessary  to  the  relief  prayed  by  the  plain- 
tiff. Here  we  have  the  simple  negative  plea.'*  The  supporting 
answer  must  here  respond  to  all  the  chargea  of  the  bill  that  tend  to 

»»a«ndera  r.  King   (1S21)   8  M»dd.  »i2  Dwu  Ch.  Pr.  112, 

Ch.  81.    Thia  Rpems  to  be  the  fint  cue  it  Dwiffht  r.  Cntnl  Tennont  R.  Co. 

in  which  the  neceBsity  for  an  answer  in  (1881)    5   Fed.    786,   T88,  2Q   BUt«li(, 

■upport  of  a  negative  plea,  waa  reoog-  SOO. 
niied, 
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dUprove  or  otherwise  invalidate  the  plea,  (2)  Where  the  plaintiff 
admits  the  existence  of  a  l^al  bar,  but  alleges  some  equitable  circum- 
stances to  avoid  the  effect  of  the  bar.  Here  the  plea  is  anomalous ; 
and  the  defendant,  after  setting  up  the  bar  in  hia  plea  and  also  deny- 
ing therein  the  equitable  circumstances  in  avoidance  of  it,  must,  in 
his  satmer,  respond  to  and  deny  all  the  equitable  circumstances 
charged  in  the  bill  tending  to  defeat  or  invalidate  the  plea.  (3) 
Where  the  plaintiff  does  not  admit  the  existence  of  any  legal  bar, 
but  charges  equitable  circumstances  that  would  defeat  a  plea,  if  the 
same  were  interposed.  Here  the  plea  is  again  anomalous ;  and  it  is 
necessary  for  the  defendant,  in  his  plea,  to  set  up  the  affirmative 
matter  and  to  deny  the  matter  in  avoidance  thereof.  In  addition,  he 
must  put  in  an  answer  denying  those  evidentiary  matters  and  cir- 
ctunstances  that  tend  to  defeat  the  affirmative  defense  relied  on.^'' 
The  ordinary  plea  in  equity  of  the  statute  of  limitations  is  a  pure 
plea  and  need  not  be  supported  by  an  answer,  but  if  the  bill  antici- 
pates the  defense  of  the  statute  aud  alleges  equitable  circumstances 
to  rebut  the  bar,  the  plea  should  be  supported.^' 

When  a  plea  is  supported  by  an  answer  we  are  confronted  with  a 
phenomenon  that  is  rather  exceptional  in  equity  pleading,  for  here  we 
perceive  a  complete  separation  of  the  two  elements  of  pleading  and 
discovery.  The  plea  is  all  defense,  and  the  answer  in  support  of  it 
is  all  discovery.  "  The  defense  is  the  matter  set  up  by  the  plea ;  the 
answer  is  that  evidence  which  the  plaintiff  has  a  right  to  require  and 
to  use  to  invalidate  the  defense  made  by  the  plea."  "'' 

§  990.  HMwwity  for  Support  Determined  by  Beal  Character  of  Flea. 

A  plea,  though  affirmative  in  form,  must  be  supported  by  an 
answer,  if  the  plea  is  really  a  negative  plea  or  sen-es  th6  purpose  of 
a  negative  plea.  For  instance,  if  a  bill  alleges  that  a  certain  woman 
died  without  issue,  and  a  plea  is  put  in  averring  that  such  person  left 
one  child,  to  wit,  the  defendant  C,  as  her  sole  issue,  the  plea  is 
n^^tive  in  effect,  though  affirmative  in  form,  and  requires  an  answer 
in  support'* 

Per  contra,  a  plea,  thon^  ne^tive  in  form,  need  not  be  supported 

iiGlbMni,   BniU  In  CbAxt.    (2d  ed.)        i*  West  Portland  etc.  Ah*!)  c.  Lowna- 
Ml.     The  reader  will,  at  tbU  juncture,   dale   (18S3)    17  Fed.  200. 
be  aMiated   to  a   better   understanding        112  Dan.  Cb.  Tt.  132. 
of  tbe  sltuationi  requiring  an  ansnn  in       t>  Hunt  v.  Penrice    (186S)    17  Beav. 
eupport  of  a  plea,  if  be  will  refer  to  S26. 
tbe  descriptions  of  anomalous  pleas  far- 
ther back.    Sm  onle,  ||  S41-84S. 
Eq.  Prac.  Vol.  I.— S8. 
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by  an  umnr,  if  the  pica  U  mallj  an  affirmative  plea  or  aervn  the 
purpoae  of  auoh  a  plee.  Thua,  if  the  bill  allegea,  ai  a  ground  of 
juriadictioo,  that  the  plaintiff  is  a  oitizen  of  a  particular  atate,  and 
a  plM  to  the  jariadiction  avert  that  he  ia  not  a  oituen  of  that  itale  but 
of  another  atate,  the  plea  need  not  be  lupported  by  as  asswcv.  Hera 
the  efieet  of  the  plea  dt^iwls  mainly  on  the  affiimative  av^nntait  that 
the  plaintiff  ia  a  oitiaeo  of  the  particular  atatc  mentioned  is  the 
pleS)  and  the  denial  of  citizeoahip  in  the  state  stated  in  the  bill  ia 
only  oasual  and  incidental  to  the  other  averment,'" 

i  991.  Bill  Svttias  Tip  ^oitkble  QirQWnatene«  Tital  t«  flaa. 

It  may  be  observed  that  in  practice  very  little  trouble  arisea  over 
tbe  matter  of  putting  in  a  supporting  answer  in  either  the  first  or 
second  situation  above  mentioned.  If  the  plea  is  dearly  ne^tive,  or 
if  the  bill  is  suoh  as  clearly  to  eall  for  the  aqomalotts  plea,  as  in  (3), 
the  oonree  to  be  pursued  by  the  defendant  la  plain.  In  the  situation 
eontonplated  in  (3),  tbe  problem  is  a  more  difficult  one,  and  tbe 
limits  to  which  the  plea  and  answer  respectively  should  extend  are 
more  diffieult  to  discover.  No  improvement  can,  perhaps,  be  made  on 
tbe  formula  given  by  Mr.  Dauiell  as  applicable  to  this  situation. 

2  Daniel),  ChADoery  Pnetiee,  llS:  "WImt*  n*)  oetqnaiUe  ^  be  i»  the  bill 
adnitted  to  ecist,  and  yet  the  defendimt  would  pleftd  in  bar  to  tb*  MUi  h» 
qiuat  diatinguiah  thoae  facta  which,  it  true,  would  not  iiivalidftte  or  disprove 
bia  plea,  and  plead  to  the  relief  and  dlseoTer;  sought  &a  to  them,  »iid  then  answer 
to  the  facts,  which,  if  true,  would  disprove  or  invklidate  his  plea;  aiul  alae  to 
thoae  matters  which  are  specially  allied  as  evidence  of  such  facts." 

The  following  decision  is  in  point.  It  was  here  held  that  an 
anomalous  plea  was  necessary — though  it  was  net  described  by  thtlt 
name — and  it  was  held  that  a  supporting  answer  waa  necessary; 
yet  the  chatges  of  equitable  circumstances  in  the  bill  were  not  intro- 
duced in  the  bill  with  a  view  to  any  anticipated  defense.  Thoae  cir- 
cumstances were  merely  stated  as  a  part  of  the  transaction  on  nrhlch 
the  litigation  was  based.  It  was  necessary  to  answer  them  because 
they  conatituted  evidentiary  facts  that  tended  to  defeat  the  plea,  and 
because  as  to  them  the  plaintiff  was  entitled  to  discovery. 

Rockt  II.  Jtfof^I  (1M91  8  8eh.  t  L«r.  TBI,  7961  ^le  Ull  ma  tn  an  aceovnt 
of  various  dealings  and  transactions  between  the  plaintiff  and  defendant,  iMput- 

»»8ee  McDonsld  t 
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log  fraud  and  unfair  dealing,  and  varioua  uaurioua  cbaricea,  averehaTges,  and 
mistakes  in  accounts  delivered.  The  defendant  pleaded,  in  bar,  a  certain  deed 
of  release,  founded  on  a  general  settlement  of  aceounts  between  the  parties. 
The  bill  did  not  suggest  the  eiistcnn  gf  the  release,  nor  vas  it  apparently 
framed  with  an;  view  to  what  the  effect  of  that  instrument  would  have  been  if  set 
up  by  way  of  plea;  it  merely  prayed  a  discovery  of  the  several  transactiona 
stated  in  tbebill,  and  a  general  account.  It  was  held  in  the  House  of  Lords, 
Irf>rd  Redesdale  delivering  the  opinion,  that  this  plea  setting  up  the  release 
roust  contain  avermenta  that  th«  aeeounta  were  fair  and  just;  and  furtherasore, 
that  "  these  avmnents  ovght  to  have  been  aup^xn-ted  by  an  answer  to  the  same 
•fleet,  setting  forth  the  account  settled,  or  referring  to  it,  with  an  averment 
that  the  plaintiff  had  a  eoanterpart;  and  specially  negativing  all  the  charges 
of  fraud,  imposition,  usurious  dealing  and  error.  Imputed  to  the  transactions 
by  the  bill."  For  want  of  such  a  supporting  anaifer  the  pie*  waa  overruled; 
but  it  waa  ordeped  to  stand  for  an  answer,  with  liberty  to  the  plaintiff  to 
except  to  ita  sufBciency  aa  an  answer. 

In  discussing  the  necessity  for  the  requisite  negtitive  averments  in  the  plea 
and  tor  the  proper  supporting  answer.  Lord  Redesdale  aaid:  "Upon  argument 
of  a  plea,  every  fact  stated  In  the  bill,  and  not  denied  by  answer  in  support  of 
the  plea,  must  be  taken  for  true.  .  .  .  Without  thoae  avermenta,  and  that  answer, 
Jt  eould  not  be  good  to  any  extent,  because  without  them  the  bill  must  be  taken 
for  true,  the  accounts  must  be  taken  to  have  been  fraudulent,  unfair,  usurious, 
and  erroqeous,  and  consequently  the  release  founded  on  those  accounts  must 
have  been  deemed  an  unfair  transaction,  and  no  bar  to  relief." 

The  practical  application  of  the  principle  in  question  is  embodied 
in  the  proposition  that  on  argument  of  the  question  whether  a  plea 
requiring  the  support  of  an  answer  ia  sufficiently  supported  or  not, 
every  allegation  of  the  bill  that  is  not  denied  by  the  answer  must  be 
taken  to  be  true.  The  next  inquiry  ia,  whether,  those  facts  being 
admitted,  the  plea  is  a  sufficient  bar  to  the  relief.*** 

§  992.  Bill  Cbi^ing  Traod  or  Combination. 

A  reot^ition  of  one  partioiitar  situation  calling  for  an  ananer  to 
support  a  plea  is  contained  in  equity  rule  89.  The  reader  wilt 
observe,  however,  that  it  is  merely  one  of  the  several  situations  aris- 
ing under  the  general  doctrine  already  set  forth. 

Flquity  Bule  32  (in  part) :  In  every  case  in  which  the  hill  speoinlly  chargea 
fraud  or  combination,  a  plea  to  such  part  must  be  accooipanied  with  an  answer 
fortifying  the  plea  and  explicitly  denying  the  fraud  and  combination,  and  the 
facts  on  which  the  charge  is  founded. 

require  to  he  supported  by  an  answerl"       >>  Bogardus  v.  Trinity  Church  (isa.^) 
Apparently  the  true  reason  was  that  4  Paige,  178,  107. 
the  plea  was  affirmative,  or  was  doing 
the  office  of  an  affirmative  plea. 
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§  993.  Support  Hecetury  Only  Wlien  Fttnd  Oluu^  Woold  Defeat 
Fie*. 

In  construing  this  rule,  the  words  "  plea  to  such  part  "  mtist  evi- 
dently be  understood  to  refer  to  the  case  where  the  plea  sets  up  a 
defense  that  would  be  adversely  affected  and  defeated  by  proof  of  the 
fraud  and  combination  charged  in  the  bill  If  the  plea  sets  up  a  new 
defense  that  is  not  affected  by  the  alleged  fraud  and  oombination, 
then  it  is  not  necessary  to  accompany  the  plea  by  an  answer  in  sup- 
port of  it  Here  the  fraud  and  combination  are  irrelevant  on  the 
issue  made  by  the  plea,  and  the  plaintiff  is  not  entitled  to  discovery 
on  the  point  of  fraud  and  combination.  For  instance,  if  a  bill  is 
filed  to  have  a  deed  cancelled  on  the  ground  of  fraud  and  combina- 
tion in  the  procurance  of  the  deed  and  the  defendant  pleads  a  former 
decree,  the  plea  need  not  be  accompanied  by  an  answer  in  support  of 
the  plea,  though  the  bill  charge!!  fraud  and  combination.  It  will  be 
noted  that  here  the  plea  is  a  pure  affirmative  plea  and  is  not  directed 
to  "  the  part  "  or  matter  to  which  the  charge  of  fraud  and  combina- 
tion applies.  In  order  to  make  an  answer  in  support  of  the  plea 
necessary  in  such  case  the  fraud  and  combination  charged  in  the 
bill  must  be  connected  with  the  procurance  of  the  decree  set  up  in  the 
plea.  If  the  rule  were  construed  so  as  to  require  an  answer  in  sup- 
port of  the  plea  in  every  case  where  the  bill  charges  fraud  and  com- 
bination, regardless  of  other  conditions,  the  result  would  be  that  even 
a  pure,  affirmative  plea  would  have  to  be  supported  by  an  answer. 
There  is  a  su^estion  in  one  or  two  decisions  of  circuit  courts  that 
such  is  the  true  effect  of  the  rule,"  but  this  must  be  considered 
unsound.  The  following  case  furnishes  an  illustration  of  what  we 
consider  to  be  the  correct  practice. 

Silton  V.  Chiyott  (ISOO)  42  Fed.  249:  A  citicm  of  Fruw  obtained  ■  jndgr- 
meat  againBt  ad  American  citizen  in  a  court  of  France.  He  then  aued  at  law 
on  the  judgment  in  the  federal  court  of  the  aonthem  dietrict  of  New  Yorlc 
The  defendant  then  filed  a  bill  in  equity  to  hftve  discover;  in  aid  of  his  defense 
in  the  suit  at  law.  The  bill  alleged  that  the  judgment  recovered  in  the  court 
nf  France  was  procured  by  fraud,  that  the  suit  was  not  fairly  conducted,  that 
the  nuccessful  plaintiff  had  relied  on  false  testimony,  and  had  suppressed  the 
truth.     Furthermore,  it  was  alleged  that  the  suit  won  not  conducted  according 

*i  Jahn  V.  Champagne  Lun^r  Co.  tenaneed  the  proeeedlne,  suppoaing  that 
(1907)  1G2  Fed.  6^.  the  answer  was  properlj  put  in  to  aup- 

tn  Huntlngtau  v.  Laldle;   (1897)   70  port  the  plea  under  the  requirement  of 
Fed.  865,  the  very  ease  put  in  the  text  equi^  rule  32,    This  we  think  to  be  a 
arose.     The  defendant  accompanied  his   mistuen  view. 
plea  bf  an  answer  and  the  court  coun- 
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to  the  forms  of  law  prerkiliog  In  this  country,  and  thftt  the  defendant  vna 

not  pennittad  to  crow-examine  tlic  witneau,  whereby  a  false  case  was  presented 

to  tbe  court  and  a  wrongful  judgment  hud  been  given.     The  defendant  in  this 

equity  suit   (plaintiff  in  the  action  at  la-w)    filed  a  plea  in  whieb  he  properly 

Bet  forth  the  decree  of  the  French  court  and  alleged  that  tbe  court  was  one  of 

competent  jurisdiction.     He  therefore   pleaded  the  decree  as   a  bar  to  the  dio-  I 

covery.     The  pie*  was  not  supported  by  an  oOBwer,  and  the  same  was  held  to 

be  uaiwcMBary.    The  plea,  so  the  court  held,  was  a  good  and  BufBcient  plea, 

icgardleas  of  tbe  truth  of  the  matter  charged  in  tbe  bill  by  way  of  aroidancc 

of  the  anticipated  bar.     Those  equitable  facts  and  circumstances,  aa  stAtad   in 

the  bill,  were  not  Bufficient  in   law  to  impeach  the  decree  in  question.     Hence 

those   allegations   were    irrelevant;    and    inaanucb   as  a   discovery   in   respect 

thereto  could  have  been  of  no  benefit  to  the  plaintiff,  an  answer  in  support 

of  the  pie*  wu  unneceBsary." 

Happily  there  is  always  one  sure  way  out  of  any  trouble  that  may 
arise  about  whether  a  plea  should  be  Bupported  by  an  answer.  That 
is  for  the  court  to  overrule  the  plea  and  order  that  it  be  ineorpornted 
in  the  answer.  This  course,  as  may  be  supposed,  is  frequently 
resorted  to.** 

§  8M.  Cononrrent  TTk  of  Supporting  Aniwer  and  Other  Pleadings. 

It  is  entirely  possible  for  a  plea  and  supporting  answer  to  bo  1 

used  concurrently  with  other  forms  of  pleading  covering  differeut  | 

ground.  Thus  in  a  given  case,  the  defendant,  after  demurring  to 
one  part  of  a  bill,  may  plead  an  affirmative  plea  to  another  part,  a  I 

negative  plea  to  still  another  part,  and  he  may  put  in  an  answer  to  j 

the  residue.    In  such  case  he  must  also  put  in  an  answer  supporting  ! 

the  negative  plea,  if  that  part  of  the  bill  to  which  the  negative  plea  | 

is  addressed  contains  such  chaiges  of  evidence  as  to  require  that  the  | 

supporting  answer  should  be  put  in.  Of  course  situations  that 
justify  the  use  of  so  many  diverse  pleadings  do  not  often  arise,  but 
the  form  and  scope  of  the  pleadings  t^  be  used  in  such  cases  are 
governed  by  principles  already  enunciated.  It  only  needs  to  be  added 
that  when  an  answer  in  defense  of  a  part  of  a  biU  is  joined  with  an 

■I  This  CAM  w«H  reversed  in  the  su-  Champagne  Lumber  Co.  (1M7)  IS!  Fed. 

firane  court,  but  not  on  any  point  af-  071;    United  Cigarette  Co.   c   Wright 

ecting  the  point  of  practice  involved  in  (IB04)  132  Fed. l9S. 

the   decision   of  the  lower   court.     The  This  resource  was  not  unknown  to  the 

•uprane  court  held  that  the  plea  was  English  judges,  as  the  following  note 

bad  in  substance,  and  ordered  it  to  be  will    show:    'Xord  Eldon  In  his  per- 

overniled.    Hilton  v.  Ouyot  (1895)  160  plcxity,  declaring  that  the  pleading  liled 

V.  8.  113,  40  L.  ed.  66.  by  the  defendant  was  in  a  correct  sense 

»  Bailey  v.  Wright   (1888)   2  Bond,  neither  n  plea  nor  an  answer,  oriteml 

181,  Fed.  Cas.  No.  749;  Dobson  p.  Peck  the  pleading  to  stand  for  an  answer. 

Bros.    (1900)    103   Fed.   904;   Jabn   V.  with  liber^  to  except"    (HMerratica  of 
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answer  in  sapport  of  a  plea,  care  must  be  taken  that  the  supporting 
answer  shall  give  discovery  to  those  matters  only  in  Uie  bill  that  ood- 
etitute  evidence  of  facts  having  a  tendency  to  defeat  the  pice,  and 
that  the  answer  in  defense  shall  not  extend  to  any  part  of  the  bill 
covered  by  the  plea.  If  the  answer  in  defense  does  extend  to  the 
part  covered  by  the  plea  and  include  the  whole  of  the  defense  set  up 
by  the  plea,  the  plea  will  be  overruled.  But  if  the  answer  inad- 
vertently extendfl  to  a  part  it  will  not  overrule  the  plea.'* 

§  MS.  8ii)iportilit:  Aniwtt  ^  Evidenee  on  Arinun^t  of  i^ca. 

The  auBwer  in  support  of  the  plea  is  pat  itt  ondtt  oath,  end  it  is 
competent  evidence  on  any  issue  arising  in  the  case.  It  follows  that 
the  plaintiff  fa  «ntttled  tft  use  It  to  invilid&te  the  pl«a,  not  onl;  on 
the  hearing  of  the  caiise  M  the  trial  of  the  issue  of  fact  raised  by  the 
plea  after  the  plea  is  adjudged  to  be  good  on  argument,  but  on  the 
argument  of  the  pie*  iteelf  befoiPe  any  evidencfe  can  be  given.  For 
the  purpose  of  defeating  the  plea  at  the  argument  of  the  sufficiency  of 
the  plea,  the  plaintiff  may  read  from  the  answer  any  facta  or  admis- 
sions negativing  tb6  mattere  av«rNtl  ia  tte  ptea,*" 

§  098.  Annrat  knst  Oorrobonte  FIm. 

In  theory,  an  aaawet  in  support  of  a  plea  is  ifeigiuired  on  the  sup- 
position that)  \vhen  brought  In,  it  may  be  found  to  contain  swom 
admisstens  of  fafit  fatal  to  th«  ttiith  of  the  plea.  It  is  tequited  in 
deference  to  th«  plaintitf's  right  of  discovery;  and  it  is  Hot,  i& 
theory,  required  in  order  that  the  defraidant  may  thereby  be  enabled 
to  fortify  and  8trength<?n  his  plea.  In  actual  practice,  however,  th« 
effect  of  tb«  answer  is  to  aid  the  dv^ndant  and  not  the  plaintiff,  for 
a  defendant  will  not  put  itt  a  plea  When  he  AeM  that  his  sworn  answer 
will  immediately  destroy  it.  The  answer  in  support  of  a  plea  there- 
fore always  tells  the  same  tale  as  the  plea ;  and  it  must  do  this,  or  tite 
plea  IB  def eatexl. 

From  this  the  reader  will  at  once  perceive  that,  after  all,  the 
answer  in  support  of  a  plea  is  largely  a  matter  of  mere  form.  It  is 
a  technicality  of  pleading  that  in  actual  practice  neither  brings  the 
plaintiff  any  benefit  '*  nor  adds  any  strength  to  the  defendant's  posi- 

Mr,  MitfoTd  apropoa  of  the  ruling  lo       i*  In  Hunt  ».  Pentice  (I8B3)  17  Be«Y. 

Baylev  e.  Adams  (1S02)  6  Ves.  Jr.  G8e.   630,  the  Master  of  the  Rolls,  Id  pMe- 

8ee  Mitf.  &  T^ler  PI.  in  Eq.  74.  ing  on  the  question  Vhetfaer  an  answer 

It  Equity  Rule  37.  in  support  of  a  plea  ought   to   be   re- 

ti2  Daa.  Ch.  Pr.  193.  quired  in  that  case,  said:    "It  require* 
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tlon.  That  it  cannot  add  to  the  credibility  of  the  pica  in  point  of  fact 
nnd  reason,  is  obvious  from  the  circumstance  that  in  ptactitti  all  pinas 
are  sworn  to  as  well  as  answersi  But  in  the  theory  of  equity  pleading 
it  ie  the  answer  that  is  to  be  believed,  because  it  embodies  a  di» 
covery  and  is  evidence.  The  plea  is  a  mere  defensive  pleading,  and 
the  oath  attached  to  it  does  not  impart  to  it  the  faculty  bi  being  evl- 
dence  such  as  to  make  it  self-proving  like  the  answer. 

§  897.  Cmtnti  of  PIm  8npp«rted  by  A^nm. 

The  office  of  the  supporting  answer,  as  we  have  seen,  is  to  give  dis- 
covery as  to  matters  sileged  in  the  bill  and  denied  by  the  plea,  which 
if  true  would  defeat  Uie  plea ;  and  it  wiU  be  not«d  that  in  order  for 
the  defense  to  be  good  it  is  necessary  that  both  the  plea  and  thp 
answer  should  contain  the  necessary  denials  of  those  matters.  For 
instance,  tf  fraud  is  set  up  in  a  bill  to  defeat  an  anticipated  defense, 
both  the  plea  and  the  answer  must  negative  the  fraud ;  and  a  plea  is 
bad  if  it  fails  to  do  so.'^  It  might  seem  that  this  is  not  necessary 
and  that  all  the  purposes  of  pleading  would  be  attained  if  the  requi- 
site denials  were  contained  in  the  answer  alone;  but  the  rule  is 
established  otherwise.  The  plea  is  the  pleading  that  contains  the 
defendant's  defense,  and  this  pleading  must  be  sufficient,  considered 
in  and  of  itself  alone,  to  show  a  good  defrase  without  rafereaoe  to  the 
denials  of  the  atuwer. 

§  d9d.  Fartiotilarity  of  Denials  in  Hea  and  Anirer. 

!6ut  as  r^ards  the  particularity  and  fullness  of  Hib  necessary 
denials,  there  is  said  to  be  a  distinction  between  the  plea  and  answer. 
All  that  is  necessary  in  the  plea  is  a  general  avermrait  traversing 
and  denying  the  hurtful  matter;  while  in  thk  answer  the  denials 
should  be  full  and  circumstantial.'*  This  is  mo)%  pattioularly  true 
where  the  answer  goes  to  charges  of  fraud. 

a  banietl.  Chancery  Ptnetlce,  133.  134:  "The  autret-,  thAi,  bellig  no  ^art 
of  Um  fcf«ilse,  but  only  what  the  plaintiff  has  a  right  to  require,  to  etiabin 
him  ta  avoid  that  defenie,  it  foUows  that  it  muat  be  full  aad  <ite«r,  oUMrwiae 

little   experience   in    this   court   to   see  Fed.    247;    Lewie    v.    Baird     (1M2}     3 

that   if   an  anawer   is   compelled   to   ra  Mct^ah  6Q,  ^ed.  t!ae.  No.  8^16;   Blma' 

put  In  W  tfae  defendant*  to  the  alle^  r.  Lyle  fl828)  4  Waih.  0.  C.  301,  Fed. 

,   the  antirer   will,   in   all   pmba-  Chh.    No.    12,601.      Bee   Jaaea   V.   Davis 
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it  will  not  mpport  the  plea;  for  th«  court  will  intend  all  tnatten  charged 
in  tlie  bill,  to  which  the  plaintiff  ia  entitled  to  an  aniwer,  to  be  against  the 
pleader,  unl«ai  the;  are  fnllj  and  clearlj  denied.  Thus,  if  a  bill  is  filed  to 
act  aalde  a  decree  or  other  inatrument  aought  to  be  aet  aside  in  bar,  the  defend- 
ant muat  anawer  tlie  facta  of  fraud  alleged,  ao  fully  aa  to  leara  no  doi^t  on 
the  mind  ol  the  court  that,  upon  that  ansWer,  it  not  controrerted  1^  erideniy 
on  the  part  of  tlie  [riaintifT,  the  (aet  of  fraud  cannot  be  eatabliahed.  If  the 
anawer  ahould  not  be  full  in  all  material  points,  the  court  will  preaume  thai 
the  fart  of  fraud  maj  be  capable  of  proof  In  the  point  not  fully  answered,  and 
will,  therefore,  not  deem  the  anawer  aufficient  to  aupport  the  plea,  and  upon 
that  ground  will  overrule  the  plea.  But  altbongb  an  anawer  in  support  of  ■ 
plea  ia  required  to  be  full  and  clear,  jet,  if  the  equitable  matters  charged  an 
fully  and  clearly  denied,  it  may  be  auffieicnt  to  support  the  plea,  although  all 
the  circnmatancea  charged  in  the  bill  noay  not  be  precisely  answered." 

§  999.  IKMorery  of  Dootunsnti  in  Sapportiny  Annrer. 

It  is  sometimes  necessary  that  an  answer  in  support  of  a  plea  should 
contain  discovery  of  documents  and  papers  in  the  defendant's  pos- 
session. The  rules  bj  which  this  matter  is  governed  are  not  different 
from  those  that  control  as  regards  the  discovery  of  facts  in  such  an 
answer.  The  following  proposition  formulated  hy  Mr.  Daniel]  seems 
to  cover  the  case  well  enough  for  our  present  purpoBe& 

2  Daniell,  Chanoei;  Practice,  131 :  "Wherever  tlie  bill  statea  or  chargee 
any  facta  which  are  inconsistent  with  the  defendant's  plea,  or  which  would 
take  the  plaintiff's  case  out  of  the  operation  of  it,  and  charges  that  the  defend- 
ant has  In  bia  poeaeaaion  doeumeuta  from  which  the  mattera  in  tiie  bill  men- 
tioned would  af^war,  then  It  will  be  necessary  to  accompany  the  plea  by  a 
diacDTery  of  the  documents  in  the  defendant's  possession."  Howerer  tbia  rule, 
says  the  aame  author,  ia  not  applied  in  thoae  cases  "  where  the  bill  misatatea 
the  effect  of  deeda  which  form  the  aubstance  of  the  plea  and  are  atated  in  it."  >> 

§  1000.  Bapportia^;  ^anrar  trnnecesaary,  if  Ro  Discorery  Soi^ht. 

As  the  only  purpose  of  an  answer  in  support  of  a  plea  is  to  give  dis- 
covery, it  follows  by  necessary  consequence  that  if  the  plaintiff  seeks 
no  discovery,  or  if  he  seeks  discovery  about  immaterial  issues,  he  is 
clearly  not  entitled  to  any  discovery,  and  the  supporting  answer  need 
not  be  put  in.  All  of  the  authorities  in  any  way  ccmoemed  in  this 
matter  proceed  on  the  assumption,  express  or  implied,  that  the  right 
of  the  plaintiff  to  insist  that  the  plea  shall  he  accompanied  by  an 
answer  rests  solely  and  exclusively  on  his  right  to  discovery.  It 
follovre  that  no  obligation  rests  on  the  defendant  to  put  in  such  an 
answer  where  the  right  to  discovery  does  not  exist.    Fttrthenoore,  aa 

1)2  Dan.  Ch.  Pr.  131. 
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the  defendant  ia  not  bound  to  pat  in  an  answer  in  support  of  his  plea 
in  this  case,  it  follows  that  he  ought  not  to  put  in  auch  an  answer. 

g  1001.  Supportins:  Antwer  Proper  Only  Wbae  Bill  Containi  Cha^s 
of  Evidenoe. 

Proceeding  on  the  principle  stated  in  the  preceding  paragraph, 
the  English  court  of  chancery,  in  the  early  part  of  the  last  centiu-y, 
reached  the  eonclnsion  that  a  plea  does  not  need  a  supporting  answer 
where  the  bill  contains  no  chaises  of  evidence.  In  1831,  Sir  John 
Leacb  ruled  that  an  answer  in  support  of  a  negative  plea  should  eon- 
tain  discovery  n?  to  those  matters  only  that  are  expressly  charged  in 
the  bill  by  way  of  evidence,  and  concerning  which  discovery  is 
expressly  sought,  and  not  as  to  the  allegation  directly  denied  by  the 
plea.*"  In  a  later  ease,  the  same  judge  went  further  and  held  that 
an  answer  in  support  of  a  n^ative  plea  not  only  need  not  but  must 
not  extend  beyond  chaises  of  evidence.  Accordingly,  in  this  case,  a 
plea  was  overruled  where  the  answer  purporting  to  be  in  support  of 
the  plea  was  improperly  put  in,  there  being  no  specific  charges  of 
evidence  calling  for  an  answer  in  support  of  the  plea.** 

lUnstntioii:  Th«  followtng  eittution  will  show  the  exftct  import  of  the 
ruling  embodied  in  the  cases  just  referred  to.  A  biU  ia  Sled  for  an  accounting 
of  pkrtnerabip  affaira.  Such  a  bill  must  contain,  of  course,  a  charge  that  ths 
psrtaership  existed  and  that  the  particular  defendant  was  a  partner  therein. 
That  allegation  ia  the  very  basis  of  the  plaintilT's  title  to  relief.  But  apart 
from  this  allt^tion  of  the  critical  fact  of  partnership,  the  plaintiff  may  go 
further  in  his  bill  and  set  forth  the  evidence  on  which  be  bases  the  allegation 
that  the  defendant  was  in  fact  a  partner  in  the  enterprise.  These  charges  of 
evidence  are,  or  used  to  be,  inserted  in  the  charging  part  of  the  bill ;  and  it 
ia  in  r^ard  to  those  charges  that  the  plaintiff  is  technically  entitled  to  dis- 
covery. Now  the  point  embodied  in  the  decisions  under  consideration  is,  that 
if  the  defendant  puts  in  a  plea  to  such  a  bill  denying  that  he  was  a  partner, 
then  he  should  not  support  that  plea  by  an  answer,  if  the  bill  contains  only 
the  general  all^ation  of  partnership,  without  charging  matters  of  evidence 
on  that  point;  but  he  must  support  the  plea,  it  the  bill  contains  sufficient 
chargM  of  evidence. 

It  is  dranonstrably  certain  that  the  distinction  here  drawn  is 
tmsonnd  end  that  the  decisionB  in  question  are  incorrect.  In  prac- 
tice it  is  impoeeible  to  discriminate,  as  r^ards  the  ri^t  to  discovery, 
between   all^^tions  made   in  the  bill  by  way   of  pleading  and 
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chargct  made  by  wty  of  evidenoe ;  and  besides  the  Utempt  to  nuke 
such  ft  diacrimitiatioQ  is  at  variance  with  tlio  estsblished  principle 
that  the  right  of  diacoveiy  extends  to  all  the  allegations  of  the  bill, 
whether  contained  iu  the  stAting  dr  ohaTging  put.  The  true  pfincfpte 
applicable  to  the  illustration  abore  given  must  be  that  the  answer 
denying  the  fact  of  partnership  should  be  accompanied  by  an  answer 
in  support  of  the  plea,  whether  the  bill  alleges  the  existence  of  the 
partnership  generally  and  by  way  of  pleading  only,  or  whether  it 
contains  in  addition  speciiic  charges  of  evidence  on  that  point** 

However,  the  rule  stated  above  and  embodied  in  the  English  deci- 
sions referrad  to  has  not  been  formally  overruled,  but  on  the  con- 
trary bas  been  commonly  accepted  as  good  law,  and*  tke  courts  have 
attempted  to  give  effect  to  it. 

I.  Rhino  «.  Bmeiy  (1B9T)  70  Fed.  483:  In  a  anit  to  bold  k  defendant  to 
Ml  accounting  >■  tnutee  of  cerUIu  h«l  and  pcraoaal  prapwtf,  the  bill  Wt  out 
a  prdigree  abowing  that  t«rt>  of  the  pftrtiea  to  the  suit  tacfv  aole  bein  of  «ne  U. 
It  was  aaid  that  k  plc«  detifing  the  heirchip  of  these  parties  ought  to  be  aui>- 
ported  by  an  answer  denying  the  atatementa  of  pedigree  contained  in  the  bill; 
fur  those  statements  were  Matter  of  evidence. 

But  another  allrgation  in  the  bill  waa  to  the  effect  ainlplf  that  the  blood  of  a 
certain  ancestor  had  become  eitinct  on  the  death  of  a  particular  person,  and 
no  facts  were  charged  by  way  of  eridence  of  this  allegati<w.  It  was  held  that 
a  [dea  negativing  this  statement  need  dot  be  supported  bj  an  aiMWeri  for 
there  were  "no  facts  averred  in  the  bill  which,  U  admitted,  weUld  defeat  the 

4  >  Professor  Langdell  has  pointed  out  ed  innocent  purchase,  deajdng  tiotlce  of 

that    the    mistake    embodied    in    those  the  fraud.     He  also  anaWered,  ailing 

dpcisions  probably  resulted  from  a  eon-  himself,  as   in   the   pka,   to  be  a  pur- 

fUHion   in  the  mind  of  the  court  as  to  chaser  tor  a  valuable  consideration  with- 

the  application  of  another  principle  of  out  notice  of  the   fraud,     tt  was   held 

fileading,  to  whicb  we  have  already  re-  that  the  plea  was  overruled  by  the  au- 
erred,  vis.,  that  an  answer  covering  the  awer.  The  idea  oM  which  the  court 
name  (iround  as  a  plra  overrules  it.  proceeded  was  that  inasmuch  as  the  an- 
Langdell,  Eq.  PI.  103,  That  rule  clear-  su-er  went  to  the  whole  bill  it  must  over- 
ly has  no  application  in  this  connection,  rule  the  plea.  This  is  a  curious  blun- 
Answers  in  support  of  pleas  always  der.  Of  course  being  in  Bupport  of  the 
cover  the  same  ground  as  the  pleas;  plea,  the  answer  had  to  be  eomtpuslre 
but,  inasmuch  as  they  oootain  diaeovery  with  the  plea;  and  the  plea  being  to 
only,  they  do  not  overrule  the  plea.  the  whole  bill,  the  answer  bad  to  be 
Ferguson  r.  O'Harra  (IBIB)  Pet.  C.  to  the  whole  bill.  If  the  boticu  on 
C.  493.  Fed.  Cas.  No.  4,740,  furnishes  a  which  the  court  there  proceeded  were 
very  striking  illustration  of  the  con-  correct,  no  plea  could  ever  be  support- 
fusion  to  which  Professnr  Latigdril  n-  ed  by  an  answer  enept  whert  th*  plea 
fers.  Here  the  plaintiff,  claiming  land  goes  to  only  a  part  of  the  bill.  Be  ia- 
as  heir  of  her  father,  filed  a  bill  to  set  deed  the  court  seems  to  have  understood 
aside  a  sale  under  a  judgment  tilled  the  law  to  be.  This  dMIIion  is  a  aott 
to  have  been  fraudulently  obtained  of  American  counterpart  of  ThriaB  r. 
against  the  administrator  of^her  father.  Edgar,  though  the  fallacy  of  the  deci- 
Thc   defendant,   as  a  aubsequent   pur-  aion    is    here    more    easily   perceptible 
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nqjAtive  ATcrSMMt."  The  court  observed  that  no  answer  in  Support  U  neces- 
BATy  where  the  bill  stAnds  solely  on  the  bare  ayennent  of  a  fact  constituting 
the  basis  of  the  plaintiff's  title  to  relief. 

2.  2  Dauiell,  Chancery  Practice,  123,  124:  Mr.  Danlell,  vttA  k  considerable 
show  of  kaming,  expresses  the  opinion  tbat  the  rule  enuttciated  in  tbe  decision 
of  Tbring  e.  Edgar  is  correct  The  following  extract  frmn  his  <GominMit  on  the 
case  will  prore  enlightening:  "The  rule  laid  down  and  acted  upon  in  the  cose 
was  simplf,  that  when  a  defendant  denies  the  plaintiff's  title  by  a  negative 
plea,  he  Dinst  not  axxomj»nj  his  plea  by  an  answer  as  to  any  facta  stated  In 
the  bill  whicli  constitute  part  of  such  title,  unless  bts  attentioA  Is  drawn  to 
such  facte  by  some  char^  or  statanent  itt  the  bill,  indicatit^  tbat  the  plaintiff 
requires  a  discovery  as  to  those  facts,  and  what  tbe  particular  tacts  are  as 
to  which  tht  disMverf  is  reqnirsd.  .  .  .  Tbt  nlte  «aniMt  be  talnn  as  indicating 
the  necessi^  of  the  plaintiff's  pointinf  out  tbe  parts  of  the  bill  he  requires 
to  have  answered,  liy  any  '  Mgu'Iation-marlc,*  sutli  *s  the  words,  hi  evidence, 
etc.;  kll  th&t  Is  required  by  tke  m)»  It,  'thkt  Ih  nria  ItoA  %\»  d«fendhttt  may 
knoff  what  Ue  pftrUcular  pOltiU  U*  ah  bi  whieh  »  discovery  li  Nqulred,  the 
plaintiff  should  call  his  attentioB  to  thna  id  his  bill.'  .  %  .  Tbe  rale,  there- 
fore. In  ThHng  !>.  Edgar,  Riust  be  held  as  mere^  prohibiting  a  defendant  who 
has  denied  the  plaintiff's  title,  by  a  negative  plea,  from  answering  as  to  any 
of  the  circumstances  of  the  pldntijfs  title,  or  which  would  afford  direct  evi- 
dence of  It,  utalcM  socb  ftn  KOtwHt  la  tpcdfickUy  tnlbd  for  b;^  the  form  o( 
the  bill." 

It  thiu  b.ppeare  that  th«  dMtriBe  in  qaNti«>  thoc^  «f  note  tliui 
doubtful  soundness,  has  managed  to  maintain  itself  in  the  law. 
Undoubtedly,  if  the  situation  calling  for  the  application  of  this  rule 
had  been  often  presented  to  the  courts  it  must  have  succumbed,  sooner 
or  later,  to  criticism.  As  such  cases  have  seldom  arisen,  the  courts 
have  contrived  to  get  along  without  overruling  the  doctrin&  There 
is,  too,  another  aspect  of  the  matter  in  which  it  must  be  considered 
that  this  episode  in  the  history  of  equity  pleading  has  a  real  signifi- 
caoca  It  will  be  noted  that  whatever  departure  from  principle  is 
found  in  this  doctrine  manifests  itself  in  a  tendency  to  dispense  with 
Uie  requirement  of  the  answer  in  support  of  a  plea.  The  courts  have 
here  apparently  recognized  tbe  fact  that  the  answer  in  support  of  a 
plea  is,  after  all,  a  mere  technicality,- — a  form  not  calculated  to  assist 
the  defendant's  cause  and  absolutely  certain  to  do  tbe  plaintiff  no 
good.  Hence  judicial  ingenuity  has  been  taxed  to  enable  the  court  to 
dispense  with  the  sn^^rting  answer.  Whatever  mistal^  was  made, 
was  made  in  the  right  direction. 

§  1002.  Sapportii^f  Answer  Knst  Bespond  Only  to  Iaterr>gaterlw. 

The  attempt  to  apply,  with  critical  accuracy,  the  principle  estab- 
lished in  tbe  En^iah  tiMee  nenticoied  above  must,  in  any  evcmt,  have 
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been  beset  with  difficulties.  In  the  effort  to  make  a  practical  working 
rule  out  of  it,  the  cxturts  hare  sometimes  Bauctioned  the  following 
device  of  pleading,  that  ia  to  eay,  in  putting  io  a  plea  supported  by 
un  anawer,  the  defendant  has  been  permitted  to  plead  to  all  the  bill 
exa>pt  the  interrogating  part.  To  the  interrogating  part,  and  to  this 
|»irt  only,  he  answera.**  This  would  have  been  all  right  if  the  two 
iliffprent  elements  of  which  the  bill  conaists,  to  wit,  pleading  and 
<'Uarge8  of  evidence  to  be  discovered,  were  clearly  differentiated  and 
separated  into  the  stating  and  interrogating  parte  of  the  btlL  But 
thia  is  not  so.  The  interrogatories  are  founded  on  the  allegations  of 
the  bill ;  and  tiie  right  of  discovery  unquestionably  extends  to  all  the 
mattera  stated  in  the  bill,  not  to  die  interrogatories  only.  The  prac- 
tice in  question  was  clearly  bad ;  but  an  idea,  thence  deduced,  seems 
to  have  found  some  currency  to  the  effect  that  an  answer  in  support  of 
a  plea  is  never  required  unless  speciEc  interrogatories  are  filed  seek- 
ing discovery  of  matters  destructive  of  the  defense  embodied  in  the 
plea.**  It  is  needless  to  observe  that  this  view  ia  not  supported  by 
good  authority,  at  least  ao  far  as  the  practice  of  the  federal  courts 
is  concerned. 

§  1008.  Supporting  Aniwer  tTniiMettary  Where  Oath  Waived. 

The  forgoing  discussion  has  doubtless  prepared  the  mind  of  the 
reader  to  accept  the  conclusion  that  a  supporting  answer  is  never  nec- 
essary where  the  plaintiff's  bill  waives  the  oath  to  the  defendant's 
answer,  in  confonuily  with  the  provision  contained  in  the  amendment 
of  equity  rule  41.  This  conclusion  follows  from  several  different 
considerations,  but  a  sufficient  reason  would  seem  to  be  found  in  the 
fact  that  an  unsworn  answer,  or  an  answer  where  the  oath  is  waived, 
cannot  really  give  support  to  a  plea.  To  require  a  sworn  plea — and 
in  our  practice  all  pleas  must  be  verified  by  oath — to  be  accompanied 
by  an  \mswom  answer  ia  an  absurdity.  The  answer  in  support  of  a 
plea  is  a  pure  piece  of  formality,  and  the  tendency  of  legal  develop- 
ment is  surely  towards  its  extinction.  If  any  good  reason  could  be 
shown  why  it  should,  as  a  matter  <  '  policy,  be  retained,  some  legal 

**  Luwdell,  Eg.  PI.  104.  rogfttoriM  is  called   tor."     Citing  Dav- 

**  In  Hilton  fl.  Quyott  ( 1800)  «  Fed.  son  c.  Ptlltg,  17  L.  J.  Ch.  394;  Webster  r. 

24B,  201,  it  Is  ■aid:     "  In  modern  pnic-  Webster  ( 1653)   1  Sm&le  &  G.  48S.    And 

tice,  even  thouKh  the  bill  containe  such  afiain;     "  If  interrogatorieB  are  annexed 

anticipatory  avermentB  [i.  e.,  equitable  to  the  hill,  respecting  material  anticipa- 

facts  and  circumitances  destructive   of  torj-    fnota,   as    to    which    the    answers 

the    eflicac;    of    the    anticipated    pleal,  miRht  tend  or  be  evidence  to  eouDterrail 

no   answer   in    support   of   the   plea    is  the  plea,  then  the  plea  mmt  be  support- 

neeeMary,  unless  discovery  upon  Inter-  ed  1^  an  anawer." 
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astuteness  might  be  resorted  to  to  save  it  in  suits  where  the  oath  is 
waived.  In  the  absence  of  some  very  good  reason,  the  courts,  it  seems, 
should  be  content  to  dispense  with  it  in  such  suits.  To  hold  that  an 
answer  in  support  of  a  plea  is  not  necessary  where  the  oath  is  waived 
will  undoubtedly  contribute  more  to  consign  this  pleading  to  obscur- 
ity than  any  other  step  that  could  now  be  taken  without  abolishing  it 
altogether.  The  exact  question  here  raised  has  not  been  decided  by 
any  of  the  federal  courte ;  but  it  is  presumed  that  when  the  question 
is  presented,  the  decision  of  the  court  will  be  to  the  effect  above  indi- 
eated.*" 

§  1004.  Validity  of  Flea  Vnaooompanied  by  TTncwoni  Aniwei. 

But  the  question  arises,  if  a  defendant  is  not  required  to  put  in  an 
answer  in  support  of  bis  plea,  when  the  oath  is  waived,  what  becomes 
of  bis  plea  ?  Are  all  the  facts  stated  in  the  bill  as  evidence  to  defeat 
the  defense  raised  by  the  plea,  thereupon  to  be  assumed  as  true,  and 
the  plea  overruled  for  lack  of  the  support  that  an  answer  would  other- 
wise have  given  ?  Not  so,  clearly.  The  plea  must  be  considered  on 
its  own  merits  exclusively.  If  it  states  a  good  defense,  it  must  be 
allowed  to  be  good,  though  the  bill  contains  charges  that,  if  admitted, 
would  defeat  the  plea.  By  waiving  the  oatb  the  plaintiff  waives  the 
right  to  have  discovery  as  to  charges  of  evidence  and  as  to  all  matter 
set  out  by  way  of  anticipatory  defense.  Hence,  upon  waiving  the 
oath,  he  cannot,  as  formerly,  insist  that  the  constructive  admission  of 
the  plea  shall  extend  to  those  matters.  It  follows  that  when  the  oath 
is  waived  and  the  plea  is  left  imaupported  by  an  answer,  the  plea 
may  well  be  considered  to  be  good  if,  under  the  former  practice,  it 
would  have  been  made  good  by  the  help  of  an  answer  giving  the  neces- 
sary support. 

§  1006.  Ttstiag  Bnffieieney  and  Validity  of  Flea. 

If  an  answer  in  support  of  a  plea  appears  to  have  too  broad  a  scope 
and  the  plaintiff  wishes  to  test  the  question  whether  or  not  the  plea 
has  been  overruled  by  such  answer,  it  is  a  permissible  practice  for 
him  to  move  to  strike  the  plea  from  the  files,*^  or  he  may  set  the 

4 1  In  considering  this  mktter  w«  bave  mutfaorit;   comes    from   a  court   wUc!i 

dealt  wiUi  it  exclusively  as  a  question  also  holds   that  an  answer  cannot  be 

of  federal  practice.    We  are  aware  that  excepted  to  for   insufHciency  where  the 

in  some  of  the  state  courts  it  has  l>een  oath    is   waived.      Hence,   it   eannnt    lie 

heretofore  held  that  an  answer  in  sup-  considered  an  beiuK  entirely  in  point  in 

port  of  a  plea  is  unnecessary  where  the  fHicral  practice. 

oath   is   waived.      Cheatham    r.    Pearee  <*  Mercantile   Trust   Co.   r.   Missouri 

(1801)    SO  Tenn.  668,  07S.     But  this  etc.  B.  Co.  (1808)  84  Fed.  370. 
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plea  for  h««rijig  on  si^umeqt  of  its  sufficiency,  wbich  ia  probably  the 
better  praotioe.*^  So  if  he  tbinks  tbe  plea  to  be  ioeufficiest  for  any 
reason,  aa  for  lack  of  the  deuiale  neoessary  to  be  made  is  sacb  a  plea, 
or  because  the  defense  aet  up  is  bad  in  law,  he  should  lilcewiae  aet  tbe 
plea  for  argiuneat  on  its  sufficiency.^^ 

If  an  answer  in  support  of  a  plea  is  insufficient  in  point  of  dis> 
oorery  and  do«a  not  give  tbe  plea  the  support  neceeaary  to  make  it 
good  and  e0ectiTe,  tlie  plea  may  be  eet  for  ailment,  and  the  same 
will  be  oTerruled.  A  plea  requiring  tbe  support  of  an  answer  must 
be  overruled  on  argument  unless  every  allegation  or  charge  in  the 
bill  that  is  inconsistent  with  the  pica,  and  that  is  not  expressly  denied 
by  tbe  plea,  ia  fully  denied  in  the  answer.*'  In  other  words,  if  the 
situation  is  such  that  the  plea  should  be  supported  by  an  answer,  the 
plea  will  be  held  bad  unless  it  gets  the  necessary  support 

g  1000.  XzeeptinK  to  Answer  for  Innifflciency. 

As  a  plea  requiring  the  support  of  an  answer  will  be  held  insuf- 
ficient unless  it  gets  the  required  support,  so  likewise  tbe  answer  itself 
which  fails  to  give  the  requisite  support  to  the  plea  is  also  subject  to 
exceptions  for  insufficiency  by  reason  of  its  failure  to  give  such  sup- 
port.  It  thus  appears  that  where  the  answer  in  support  of  a  plea  is 
insuffioient,  both  the  plea  and  the  answer  are  subject  to  attack.  But 
it  should  be  remembered  that  if  the  plaintiff  excepts  to  tbe  answer 
before  arguing  tbe  sufficiency  of  the  plea,  this  operates  as  an  admis- 
sion of  the  sufficiency  of  the  plea.'''  Hence  the  plaintiff  should 
always  have  the  plea  argued  first,  if  he  wiahea  to  m^e  any  question 
of  the  sufficionoy  of  the  plea. 

g  1007.  Summary — Six  Fropontions. 

The  intelligent  iise  of  answers  in  support  of  pleas  will  be  assisted 
by  a  consideration  of  the  following  six  propositions,  which  embody  a 
summary  of  the  more  important  principles  discussed  in  the  preceding 
])age8.  They  undertake  to  define  certain  conditions  under  which  the 
answer  in  support  of  a  plea  is  not  required. 

1.  An  affirmative,  or  pure,  plea  does  not,  under  any  circumstanoes, 
require  an  answer  in  support  of  it.    The  only  pleas  ever  requiring  the 

•  THnnt  v.  Psnrloe    (1803)    II  Bmv.  «*  Harrii  P.  Harris    (ISU)   3  Bu^ 

£20;   Armennud  f>.  Coudert   (1886)   37  400. 

Fed.  847.  '•  Hatch    ».    Bui<;rott-ThotnpBoii    Co. 

*«AnnMigAud   v.  Coudert    (18M)    87  (ISSS)    67  Fad.  802. 
F«d.  247. 
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eopport  of  an  answer  are  lu^tive  pleaa  and  affirmative  pleae  eontain- 
ing  negatire  averments  (anomalous  pleas). 

2.  A  plea,  though  It  contains  negative  averments,  doee  not  i^utre 
a  supporting  answer  where  the  negative  avermenta  of  the  plea  are 
unnecessary  and  where  the  defense  can  properly  be  made  bj  a  pure 
plea ;  or  where  the  plea,  though  negative  in  form,  Is  affirmative  in 
substance. 

3.  A  plea  does  not  require  an  answer  to  support  it  where  the 
equitable  circumstances  set  forth  in  the  bill  are  Insuffieient  to  defeat 
the  plea.  If  that  matter  may  be  admitted  to  be  tnie  without  impair- 
ing the  effleacy  of  the  plea,  the  supporting  answer  is  unueoessat^. 

4.  A  plea  does  not  require  an  answer  in  support  of  it  where  the  bill 
seeks  no  discovery. 

5.  A  plea  does  not  require  a  supporting  answer  where  the  bill  con- 
tains no  charges  of  evidence, 

6.  A  plea  does  not  require  a  supporting  answer  where  the  defend- 
ant's oath  to  the  answer  is  waived  in  the  bill 

§  1008.  Answer  in  Bnbndiun. 

In  eonoludiog  our  observations  on  the  subject  of  answers  in  support 
of  pleas,  we  should  perhaps  refer  to  another  sort  of  plea  spoken  of  in 
the  old  books  on  equity  pleading,  but  which,  so  far  as  we  are  able  to 
discover,  is  now  wholly  unknown  to  the  practice  of  the  courts,  or  at 
least  unknown  to  the  practice  of  the  federal  courts.  This  is  the 
answer  in  aid  of  a  plea,  or  an  answer  in  sub$idium.  The  nature  of 
this  plea  is  snffloiently  set  forth  in  the  extract  from  Mr.  Daniell  con- 
tained in  the  foot  note."*     A  sufficient  reason  for  the  nonuser  of  this 

'iSaTB  this  writer:     "It  U   to  be  put  anjthiqg  in  iuue  wblcli  he  woul4 

obaervea,  that  the  cttaea  above  referred  cover  by  bis  plea  from  being  put  in  is- 

to,  aa  requiring  that  a  pica  should  be  sue.     A   defendant   may   also,    by   thla 

aceoBpanled   by ,  an   answer,   are   tbo«e  mMiu,   put   upon   the   record   any    lact 

only  in  vhieh  tome  fact  or  natter  is  wbieb  tends  to  oorroliorate  his  jdw,  so 

stated  or  cbKTged  by  the  hill,  which,  l[  as  to  enable  bim  Aftenrarda  to  prove  it. 

true,    would    have    the    effect   of   over-  An  answer  of  this  sort  is  termed  an  an- 

ruling  the   ptea;  there  are  eaaes,  how-  awer  tn  aid  or  in  tvbtidium  of  the  plea,  ' 

ever,  in  which,  evex  thwuh  bo  equjt-  »iid  difTeri  frow  what  is  usually  (erned 

able   circumBtauces   are  allied   in   the  an  answer  in  support  of  a  plea,  in  being 

bill,  to  defeat  the  bar  offered  by  the  an  answer  trbich  the  defendant  Ib  not 

plea,  when.  In  faet,  a  pure  plea  may  be  oblijwd    to   put   in   for   the   purpose   of 

E leaded;  jet  the  defendant  may  support  avoidinic    the    effect    of    an;    equitable 

is  plea  by  an  answer,  touching  matters  ground  which  may  be  allured  in  the  bill, 

not  charged  in  the  bill.     Thus,  in   the  lor  avoiding  the  tw^r  offered  by  the  plea." 

'Ti.  Pr.   134,   138.     The   author 

Qilbert,  Forum  Romaniun  58; 

.      _       .  t  Pleas,  TT ;  and  Rord  Redei- 

;  beeauM,  by  bo  dtrfng,  he  does  not  dale  237. 


608  FEDERAL  EQ^JITY  PRACTICE.  [§§  1009,  1010 

type  of  plea  is  found  in  the  fact  that  it  is  never  absolutely  neceesary 
to  resort  to  it;  and  we  apprehend  that,  if  it  were  actually  tried,  it 
would  be  found  to  be  out  of  harmony,  and  inconaietent,  with  modem 
notioDB  of  pleading. 

Plea  or  Demurrer  Incorporated  in  Answer. 

§  1009.  Aiuwer  ]by  Embody  Xatter  of  Flu  or  Demurrer. 

A  plea  in  bar  is  after  all,  as  we  have  already  more  than  once 
observed,  only  a  special  kind  of  answer ;  and  whatever  defense  may 
be  made  by  plea  in  bar  may  be  made  by  answer."*  The  same  is  true 
of  all  substantial  defenses  to  the  merit  that  might  be  made  the 
basis  of  a  demurrer. 

1.  Equity  Bale  23  (In  Series  of  182!) :  The  defendant,  luU^  of  filing  ■ 
foniuil  demurrer  or  ple«,  mfty  inBist  on  mny  speeikl  m»tt«T  in  hiB  uuwer  and 
bftve  the  eune  benefit  thereof,  u  if  he  had  pleaded  tbe  eame  matter,  or  bad 
demurred  to  tbe  bill. 

LMngttoK  v.  Story  (1B37)  11  Pet.  361,  393,  9  L.  ed.  740,  7(13:  In  this  case 
the  court,  interpreting  the  above  rule,  obeerved:  "  Tfaia  rule  is  anderatood 
by  UB  to  apply  to  matt«n  applicable  to  the  merits,  and  not  to  mere  pleas  to 
the  jurisdiction,  and  especially  to  those  founded  on  any  personal  disability,  or 
personal  character  of  tlie  party  suing,  or  to  any  pleaa  merely  in  abatement. 
In  this  respect  it  ia  merely  atBrmative  of  the  general  rale  of  the  court  of  chan- 
ceiy;  in  which  mattera  in  abatement  and  to  the  jurisdiction,  being  preliminary 
in  their  nature,  must  be  taken  advantage  of  by  plea;  and  cannot  be  taken 
advantage  of  In  a  general  ansn-cr  which  neoessarily  admits  tbe  right  and  capacity 
of  the  party  U>  sue."  This  interpretation  of  the  mle  wae  brought  out  more 
clearly  when  tbe  rule  was  remodelled  and  incorporated,  «a  rule  39,  in  the  rules 
of  1842  now  in  force.ll 

2.  ffolton  r.  Quitm  (1895)  65  Fed.  4S1:  To  a  bill  for  a  partition  Bale  and 
an  accounting  as  between  tenants  in  oommon,  it  is  good  matter  for  plea  that 
the  land  in  question  is  held  by  the  defendant  as  surviving  partner  of  a  part- 
nership: that  the  partnership  alTairs  have  never  been  settled:  that  the  land 
in  question  is  Hubject  to  the  partnership  dAts;  and  that  the  partnership  will, 
upon  accounting,  be  found  to  be  indditad  to  the  defendant.  Being  good  matter 
for  a  plea,  this  defense  can  be  incorporated  in  the  answer. 

§  1010,  Siaoovery  ai  Affeot«d  by  boorpontion  of  Flea  in  Annra. 

However,  by  the  settled  principles  of  equity  pleading,  there  is  one 
consequence  that  always  attaches  when  t^e  defendant  elects  to  set  up 

Bi  Fruity  Rule  39.  matters  of  form,  matters  In  abatement, 

!•*  S>i>    the   reeervation   contained    in  and  matter  goinu  to  tlie  character  of  the 

the  ptrl  of  rule  SO  infra,  that  Is  found  partiCH  muBt  atlll  be  tnkm  advantage  of 

in  the  parentheais.    By  this  reservation  In  the  early  atagee  of  tbe  suit,  and  they 
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in  lu8  answer  a  defease  araUablfl  bj  waj  of  pies;  and  it  is  this  par- 
ticular conaideration  that  has  Imretofore  seeured  to  the  plea  its  inde- 
pendent position  in  the  sjstem  of  equit;  pleading  frcon  which  it  has 
been  impoeaible  to  dialodge  it  The  consideration  referred  to  is  found 
in  the  duty  of  the  defendant  to  give  disoovery.  A  defendant  who 
Babmits  to  answer  is  bound  to  answer  f uUj  to  all  the  matters  in  the  , 

bill;  and  one  of  the  main  puipoBes  of  pleading  in  bar  without 
answering  is  to  escape  from  this  obligation.  We  have  seen  that  by 
pleading  a  good  plea  the  defendant  does  effectually  avcad  the  neces- 
sity of  giving  disoorery;  and  the  only  exception  to  this  is,  that  in 
connection  with  negative  and  anomalous  pleas  he  must  give  such 
discovery  aa  may  be  supposed  to  be  helpful  to  the  plaintiff  on  the 
issue  raised  by  the  plea. 

Now,  in  the  modem  syat«m  of  equity  pleading,  the  tendency  dur- 
ing a  considerable  period  has  been  to  discourage  the  use  of  pleas; 
and,  by  necessary  consequence,  to  encourage  the  practice  of  putting 
all  defenses  in  bar  and  to  the  merits  in  the  answer.  This  tendency 
is  manifested  in  equity  rule  39,  which  undertakes  to  secure  to  a 
defendant  who  may  be  induced  to  put  matter  of  plea  in  bar  into  his 
answer  the  same  degree  of  protection  frwn  the  duty  to  make  discovery 
that  he  would  have  had  if  the  defense  had  been  set  up  by  a  separate 
plea. 

Equity  Rote  39i  The  rule,  that  if  ■  defendaat  autHnlta  to  KHnrer  he  shkll 
ftDswer  fully  to  all  the  nuttcTS  at  the  bill,  AiH  no  itmgtr  apply  In  asm  where 
he  might  bjr  pie*  protect  hinielf  from  such  msBirBr  asd  diwoTery.  Aad  the 
defendant  ihall  be  entitled  in  all  caats  by  answer  to  iilBiat  npon  all  matters 
of  defense  (not  being  matters  of  abatement,  or  to  the  character  of  the  parties, 
or  matters  of  form)  in  bar  of  or  to  tiie  merits  of  the  bill,  of  which  he  may  ba 
entitled  to  avail  himself  by  a  plea  in  bar;  and  in  such  answer  be  shall  not 
be  eoinpellable  to  ansirer  any  other  matters  than  he  would  be  eompellable  to 
answer  and  discover  upon  flling  a  plea  in  bar  and  an  answer  in  support  of 
Rueh  plea,  touching  the  natters  set  forth  In  the  bill  to  avoid  pr  repel  the  bar 
or  defense.  Thus,  for  example,  a  bona  fide  purchaser,  for  a  valuable  considera- 
tion without  notice,  may  set  up  that  defense  by  way  of  answer  Instead  of  plea, 
and  ahall  be  entitled  to  the  same  proteotifm,  and  shall  not  be  oompellable  to 
make  any  further  answer  or  diseorery  of  his  title  than  he  would  be  in  any 
answer  in  support  of  such  plea. 

Upon  conaideration  of  the  full  import  of  this  nile,  it  wiU  be  found 
to  be  quite  radical;    and,  theoretically  speaking,  no  rule  could  be 

are   not   available    by    way    of    answer,    tion  of  the  court,  as  dependent  on  the  ' 

But  it  must  be  remembered  that  now,    rharnctrr  of  the  parties,  etc.,  are  prac- 
under  the   Act  of  Marph  3,  IfliS.  mat-    tically  open  at  every  stage  of  the  anit. 
tefs  in  abatement  |>oini;  to  the  jiirlsdic- 
Eq.  Prac,  Vol,  1.— 39. 
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more  calculated  to  upset  settled  priociplee  of  equity  pleading.  In  this 
oonneetion  ve  are  remioded  of  an  obeerration  made  long  ago  by  Mr. 
Mitford.  "  The  modem  practice,"  said  he,  "  of  making  all  defenses 
bj  answer  has  led  to  great  oonfosion ;  and  qneetiona  in  pleading  hare 
arisen  so  paradoxical  that  judges  perplexed  and  bewildered  have 
hardly  known  how  to  decide  them."  ^*  That  the  rule  in  question  baa 
not  produced  more  harmful  results,  in  actual  practice,  is  due  to  the 
circumstance  that  the  subject  of  discovery  is  of  so  little  importance 
of  late  years.  The  rule  strikes  at  a  moribund  rig^t,  and  bemoe  little 
or  no  protest  has  been  made  against  it  Indeed  so  little  attention  has 
been  paid  to  the  matter  that  less  than  half  a  dozen  cases  are  found  ia 
the  books  where  the  application  of  the  rule  is  discuaaed  at  all. 

g  1011.  AiHnnmtiTe  Flea  Embodi«d  in  Answer. 

In  order  that  we  may  appreciate  the  force  of  the  mle,  it  is  neces- 
sary to  remember  that  pleas  in  bar  setting  up  good  matter  of  defense 
may  be  either  affirmative,  n^ative,  or  anomalous.  The  affirmative 
plea  in  bar,  when  separately  pleaded,  needs  no  support  from  any 
answer.  Hence  when  such  a  plea  is  incorporated  in  the  answer,  and 
the  plea  goes  to  the  whole  bill,  the  defendant  is  not  required  to  give 
any  discovery  whatever  in  response  to  the  all^ations  and  charges  of 
the  bill,  and  an  answer  in  such  case  cannot  be  excepted  to  for  insuf- 
ficiency when  it  fails  to  give  discovery.  Here  the  general  effect  of 
the  rule  is  to  leave  the  plaintiff  under  the  burden  of  proving  his  bill 
and  to  take  from  him  the  right  to  insist  on  disdosures  in  the  defend- 
snt's  answer  in  every  case  where  matter  of  plea  incorporated  in 
the  answer  and  pleaded  as  matter  of  plea  in  bar  is  sufScient  in  law 
to  defeat  the  Buit.*'  Of  course  if  the  matter  of  affirmative  plea  in 
bar  goes  to  a  part  of  the  case  made  in  the  bill,  and  not  to  the  whole,  it 
protects  from  discovery  only  to  that  extend;  and  the  defendant  will 
be  bound  to  make  discovery  to  the  other  part  the  same  as  if  the  plea 
had  not  been  incorporated  in  the  answer.  The  following  cases  show 
v'hat  happens  when  an  affirmative  plea  in  bar  to  the  whole  bill  is 
incorporated  in  an  answer  and  the  defendant  sees  fit  to  inv<^  equity 
rule  39. 

.  ].  Oainea  v.  J^fMlly  (1872)  I  Woodi  2M:  To  a  bill  to  wt^lUh  pUintifTt 
right  to  luid  the  delendAiita  ouule  aiwwer  Inoorpontiag  tbereEit  «  defent* 
founded  on  a  preacriptive  title  in  tbeniMlTe*.    This  defeme  wma  In  the  nature 

>»M1«.  Eq.  PI.   (Tyler-i  ed.)  71. 
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of  a  fk*  In  bftr  to  the  bill.  The  other  p«rt  of  the  Answer  ftet  np  another 
defenie,  and  the  aniver  did  not  contain  responses  to  certain  material  charges 
In  the  bill.  Nor  did  the  defendant  anawer  the  interrogatories  filed  with  the 
bill.  The  plaintiff  excepted  for  inemffieieucy  of  the  answer.  It  was  held  that 
the  exMptiona  eonld  not  be  maintained.  Said  Bradley,  Cirenit  Justice:  "Under 
the  old  practice  it  a  plea  in  bar  were  filed,  and  iasne  talcen  upon  it,  and  that 
tune  were  decided  in  the  complainant's  favor,  he  was  entitled  to  a  decree  with- 
out proring  the  allegations  of  his  bill.  If  the  same  matter  w«re  set  up  in  an 
answer,  he  was  obliged  to  prove  his  bill;  but  in  aid  of  such  proof  he  was  enti- 
tled to  defendant's  answer  to  the  whole  hill.  The  new  rule,  which  allows  a 
defendant  to  set  up  a  bar  in  his  answer,  and  excuses  him  from  answering 
further,  still  leaves  the  cmnplainant  under  the  burden  of  proving  his  bill,  and 
takes  from  him  the  beneflt  of  the  defendant's  answer.  But  this  disadvautagB 
is  compensated  for,  in  some  degree,  by  the  liability  oi  the  defendant  to  bo 
called  as  a  wibiess  in  the  cause.  Still,  the  general  effect  of  the  new  rule  being 
Buoli  as  I  have  stated,  it  seems  to  be  no  longer  a  ground  of  exception,  where 
the  answer  seta  up  a  bar  to  the  whole  bill,  and  claims  the  benefit  of  it,  as  of 
a  plea  in  bar,  that  it  does  not  fully  answer  the  all^atione  of  the  bill.  If  the 
bar  set  up  and  claimed  as  such  be  insuCBcient,  or  if.  It  be  unsupported  by  proper 
averments,  or  by  a  proper  answer  to  rebut  allegaticns  of  the  bill  repugnant 
to  the  bar,  the  eomplainant  may  except  tor  insufficiency,  set  the  cause  down 
on  bill  and  answer  only,  or  file  a  replication  and  proceed  to  proofs,  according 
to  the  exigency  of  the  case.  It  the  bar  set  up  should  tie  insufficient  as  such, 
I  think  the  complainant  would  be  entitled  to  except,  as  for  want  of  a  full 
answer,  and  to  avoid  answering  the  ezceptionB,  the  defendant,  in  such  case, 
would  r«qnire  leave  of  the  court  before  he  could  amend  the  bar  set  up  in  the 
answer.  If,  instead  of  excepting,  the  eomplainant  should  go  to  proofs,  the 
burden  would  be  on  him  to  prove  his  bill,  and  on  the  defendant  to  prove  his 
bar,  each  being  entitled  to  examine  the  other  as  a  witness." 

2.  Sapiplea  c.  Bank  (1873)  1  Woods  923,  Fed.  Cas.  No.  12,278:  The  answer 
contained  a  defense  that  was  substantially  a  plea  in  bar  of  the  statute  of  limlta- 
ti<His.  It  was  well  pleaded  and  set  forth  a  defense  good  in  substance.  It  was 
held  that,  under  equity  rule  39,  the  defendant  was  excused  frmn  answering,  by 
way  of  disoorery,  to  other  parts  of  the  bill. 

§  lOlt.  V^ittiTe  OT  Anonulou  Plea  Embodied  in  Aniwei. 

If  the  plea  iuoorporat^d  in  the  answer  is  a  negative  or  anomalous 
plea  and  anch  as  would  have  required  the  support  of  an  answer  if  thrt 
plea  had  been  separately  filed,  then  the  defendant  must,  in  the  answer 
embodTing  that  plea,  give  the  same  discover^'  that  would  otherwise 
have  been  given  in  a  separate  answer  in  snpport  of  the  plea.  But  he 
need  not  give  any  further  discovery.  The  plea  of  bona  fide  purchase 
put  by  way  of  example  in  the  rule  sufficiently  illustrates  thia  point" 

■  (Eqnl^RuIe  30.  eontemptet«s  only  pleas  in  bar  or  to 

In   Playford   v.    Loekard    (1800)    M  the  merits.     The  true  import  of  thin 

Fed.  B70,  it  is  said  that  the  protection  cnw  seems  to  be  found  in  thp  cireum- 

of  rule  30  does  not  extend  to  matters  stance  ttist  the  plea  there  in  question 

covered  by  plea  in  abatement.    The  rule  wa»  a   negative   plea,  and  should  have 
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§  lOlS.  Uttt  Of  WmUag  Hatter  o(  Ftofc  in  Annrer. 

Id  <»tler  that  the  courts  may  have  some  intelligent  criterion  hj 
which  to  be  guided  in  deoiding  whether  equity  role  S8  is  applicaUe, 
it  must  appear,  before  the  defendant  cut  invt^  the  benefit  of  the 
rule,  that  the  matter  of  plea  in  bar,  ineopporat«d  in  the  answer,  is 
llicre  pleaded  and  relied  on  as  matter  of  plea."*  If  t^  defendant 
iiicri'ly  sets  out  that  defense  by  way  of  answer  in  tlie  same  way  that 
lii>  Mots  out  other  defenses  in  the  answer,  and  thus  gives  no  notice  that 
he  is  really  relying  on  a  plea,  he  should  not  be  permitted  to  invoke  tht 
]>r()tection  of  the  rule.  There  ought  to  be  something  in  the  pleading 
tu  apprise  the  plaintiff  of  the  defendant's  ri^ts  under  it;  and  if  the 
defendant  does  not  give  aoticf^  by  the  fonn  of  his  answer,  that  he  is 
relying  on  matter  of  a  pka  «a  if  it  had  hem  pleaded  aepat&t^y,  hU 
answer  should  be  treated  as  any  MtKnai^  answer,  and  full  diseloenres 
should  be  required.-  llie  propriety  of  this  is  more  dBarly  pereeiTCd 
when  we  remember  tliat  it  has  always  been  permissible  to  set  out  mat- 
ter of  plea  in  answers.  There  ought  to  be  scoaething  to  sbow  whether 
the  defendant  is  proceeding  under  the  old  ijsteooa  or  is  proceeding 
under  the  protection  of  equity  rale  S9.  The  defeitdant  ahiiald  claim 
the  benefit  of  the  matter  of  plea  in  bar  either  expressly  in  the  answer 
or  by  neceessTy  implication  from  the  language  in  which  the  answer 
incorporating  the  plea  is  couched.  The  foUowing  decision  is  instruc- 
tive, though  the  precise  point  was  not  imder  ocnudderation. 

Vatmnal  Brake  Beam  Co.  v.  tntwekmigtahU  ete.  (Td.  (lAT]  SS  Ted.  20:  To 
a  bill  for  the  Infrlngment  of  a  pateat,  the  defendatit  nt  np  ttx  detenMS  tn 
tb«  answer,  tome,  or  perhaps  alt,  of  which  might  have  been  made  Uw  baals  of 
Mpanite  p1«a8;  trat  then  wai  nothing  In  the  aniver  to  ahow  that  tboM  detei»es 
were  Incorporated  tbarein  aa  pleu.  It  was  contended  that  beeanae  the  defndnnt 
might  have  reaorted  to  ■  sepante  plea,  or  aeparate  pleat,  b«  wu  thereby 
entitled,  under  Ciqalty  nle  »,  to  eompMe  prcrtMtiM  aglJaat  SlKOntf.  The 
court  did  not  awent  to  this  vlew.i* 

•  Prom  ^Iler  d.  Enapp  (1885)  24 
bM  appear  Oat  rote  39 
_ _9  ■  duettdaat  fron  an- 
swering by  way  of  dlMorenr  where  the 
'  The  answer  MU«t  elain  the  beueflt  matter  in  bar  tasBrpaimlnd  in  the  an- 
ot  the  matter,  a«  of  a  plea  la  bar.  awer  admlta  the  awterial  Awt  oa  wUcb 
Bradley,  Circuit  Justice,  la  Oalnes  v.  the  ridit  to  dlaooretj  rests. 
AgStUj  (UTf)  1  Woods  MS. 


§  1014]  COMPATIBLE  DEFEKSn'E  PLEADINGS.  613 

§  1014.  Rnle  38  Inapplicable  Where  Separate  Plea  Overruled  and 
Inoorporated  in  Answer. 

We  venture  to  make  still  another  application  of  equity  rule  39. 
It  applies  only  to  those  situationa  where  the  defendant,  in  the  ezercise 
of  his  own  choice,  elects  to  set  up  matter  of  plea  in  bar  in  his  answer 
in  the  first  instance  instead  of  pleading  it  separately.  The  rule  was 
not  intended  to  apply  where  the  defendant  first  pleads  separately 
and  the  coart  overrules  the  plea  with  leave  to  the  defendant  to  rely 
on  the  same  in  his  answer.  Upon  incorporating  such  a  plea  in  his 
ansivcr,  the  defendant  is  not  entitled  to  refuse  to  give  discovery,  as  ho 
might  have  done,  under  role  S9,  if  he  had  originally  pleaded  that 
defense  in  his  answer.  The  reason  for  this  is  that  the  order  of  the 
court  overruling  the  plea  is  a  judicial  expression  to  the  effect  that 
the  plea  is  had  as  a  plea.  Of  course  a  bad  plea  will  not,  as  a  plea, 
protect  the  defendant  fnun  ^ving  discovery;  and  henoe  it  cannot 
have  a  greater  effect  when  incorporated  in  Uie  answer. 

But  certainly  a  court,  on  overruling  a  plea  and  ordering  it  to  he 
Incorporated  in  the  answer,  could  make  a  further  order  to  the  effect 
that  on  incorporating  said  plea  in  hia  answer  the  defendant  should 
have  the  benefit  of  the  privilege  ocmferred  faj  the  equity  rul& 
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